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DECISIOI^S 


CIECUIT  AND  DISTEICT  C0UET8 


OF  THE 


UNITED  STATES,  FOR  THE  NINTH  CIRCUIT. 


The  Mangalore, 

distbiot  coubt,  distriot  op  california. 
December  5, 1882. 

1.  Carrieb^Liability  for  Damage— Burdpjt  of  Proof.— When  damage 

to  cargo  is  shown,  burden  of  proof  is  on  the  carrier  to  establish  that  it 
was  caused  by  one  of  the  excepted  perils. 

2.  Loo -BOOK — Proofs. — Where  the  log-book  showed  that  the  voyage  was 

perhaps  of  less  than  the  ordinary  severity,  the  mere  fact  that  she  en- 
countered storms  of  some  violence  is  insufficient  to  establish  loss  by  peril 
of  the  seas,  nnlesa  it  further  appears  that  the  vessel  was  in  fact  strained 
or  injured  in  such  a  way  as  to  cause  the  damage. 

Before  Hoffman,  District  Judge. 

William  Barber,  for  libellants. 
MiUon  Andros,  for  claimants. 

Hoffman,  J.  After  some  hesitation,  I  have  reached  the 
conclusion  that  the  claimants  have  not  by  a  preponderance 
of  proofs  shown  that  the  damage  to  the  goods  was  caused 
by  one  of  the  excepted  perils. 

A  very  attentive  examination  of  the  log-book  has  led  me 
to  the  opinion  that  the  voyage  was  perhaps  of  less  than 
ordinary  severity;  and  if  the  weather  and  seas  encountered 
by  the  Mangdlore  can  be  received  as  an  excuse  for  bringing 
into  port  a  cargo  so  extensively  damaged  as  this  was,,  and 
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OF  THB 


UNITED  STATES,  FOR  THE  NINTH  CIRCUIT. 


The  Mangalore, 

DiSTBIOT  C0UBT3  D3TBI0T  OF  CaUFOBNIA. 

Decembeb  5, 1882. 

1.  Carrieb^Liabilitt  for  Damage— BuBDFjr  of  Pboof.— ^STien  damage 

to  cargo  is  shown,  bard«n  of  proof  is  on  the  carrier  to  establish  tliat  it 
was  caused  by  one  of  the  excepted  perils. 

2.  Loo-BooK — Proofs. — Where  the  log-book  showed  that  the  voyage  was 

perhaps  of  less  than  the  ordinary 'severity,  the  mere  fact  that  she  en- 
countered storms  of  some  violence  is  insufficient  to  establish  loss  by  peril 
of  the  seas,  unless  it  further  appears  that  the  vessel  was  in  fact  strained 
or  injured  in  such  a  way  as  to  cause  the  damage. 

Before  Hoffman,  District  Jadge. 

William  Barber,  for  libellants. 
MiUon  AndroSf  for  claimants. 

Hoffman,  J.  After  some  hesitation,  I  have  reached  the 
oonelnsion  that  the  claimants  have  not  by  a  preponderance 
of  proofs  shown  that  the  damage  to  the  goods  was  caased 
by  one  of  the  excepted  perils. 

A  very  attentive  examination  of  the  log-book  has  led  me 
to  the  opinion  that  the  voyage  was  perhaps  of  less  than 
ordinary  severity;  and  if  the  weather  and  seas  encountered 
by  the  Mangahre  can  be  received  as  an  excnse  for  bringing 
into  port  a  cargo  so  extensively  damaged  as  this  was,,  and 
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opinion  of  the  Court — Hoffman,  J.  [December, 

for  decks  in  the  condition  in  which  her  decks  were  foand, 
almost  every  ship  that  comes  around  the  Horn  could  set  up 
a  similar  excuse.  The  court  is  asked  to  infer  **  straining  " 
from  the  condition  of  her  decks  alone,  no  other  trace  of  it 
being  elsewhere  yisible,  so  far  as  disclosed  by  the  proofs; 
and  this  in  the  face  of  testimony  by  very  competent  experts 
(though  it  is  not  uncontradicted)  that  no  iron  vessel  could 
strain  so  as  to  open  her  seams  as  those  of  the  Mangalore 
were  opened,  without  showing  the  effects  of  it  in  her  rivets. 
I  cannot  exonerate  the  ship  on  the  ground  that  some  of  the 
damage  was  caused  by  her  hatch  being  stove  in  by  a  sea, 
for  several  reasons : 

1.  The  damage,  if  any,  from  this  cause  cannot  be  dis- 
tinguished from  damage  from  causes  for  which  the  carrier 
is  responsible. 

2.  The  constraction  of  the  hatch  seems  to  have  been 
faulty;  very  considerable  additions  to  its  strength  were  or- 
dered by  the  surveyor,  and  in  fact  made  before  she  was 
permitted  to  sail  from  this  port. 

3.  I  do  not  believe  that  any  appreciable  amount  of  water 
could  have  been  admitted  to  the  cargo  through  the  hatch, 
iuasmuch  as  the  tarpaulins  with  which  it  was  covered  were 
iutact,  and  were  in  fact  retained  in  use  when  she  sailed 
from  this  port. 

One  undisputed  fact  seems  to  have  some  significance. 
Ko  one  on  board  appears  to  have  had  the  least  suspicion 
that  the  ship  had  strained  so  as  to  open  her  seams  and 
admit  water  to  her  cargo,  until  after  her  discharge  had  been 
commenced.  The  usual  washing  of  the  decks  was  con- 
tinued ever  after  her  arrival,  and  until  it  was  discovered 
that  the  water  leaked  freely  into  her  hold. 

The  theory  that  she  had  "strained"  appears  to  have  been 
then  for  the  first  time  adopted.  It  does  not  appear  that 
auy  examination  of  her  planks  and  rivets  was  made,  which 
on  that  theory  would  be  natural  if  not  indispensable.  All 
that  was  done  of  any  consequence  was  to  repair  and 
strengthen  her  hatch  and  recalk  her  decks. 

I  think  the  libellant  is  entitled  to  recover. 


Dist.  CaL]  Kelly  v.  Houghton.  19 

1883.]  Opinion  of  the  Court — Sawyer,  C.  J. 

G.  P.  Kelly  v.  F.  T,  Houghton. 

I  CiBCUiT  CouBT,  District  of  California. 

April  20,  1883. 

1.  Residence — Citizenship. — ^The  averment  that  a  party  is  a  resident  of  a 
state  is  not  an  averment  of  citizenship,  and  is  insufficient. 

2.  Clause  2  of  Section  639,  Revised  Statxttes,  was  repealed  by  the  act 
of  1875,  and  a  case  removed  under  that  provision  must  be  remanded. 

3.  Time  of  Removal. — Where,  by  the  rules  of  court,  a  trial  calendar  of  all 
causes  at  issue  is  made  up  every  month,  the  trials  commencing  on  the 
first  Monday  of  each  month,  there  being  no  technical  terms  of  court, 
under  the  constitution  and  laws  of  California,  whether  each  month  is 
not  a  term  within  the  meaning  of  the  act  of  1875,  quoere  f 

Before  Sawter,  Circuit  Judge. 

Sawteb,  Circuit  Judge.  This  case  will  have  to  go  back 
to  the  state  court  on  the  ground,  if  on  no  other,  that  it  is 
not  alleged  in  the  petition  or  in  the  pleadings  of  what  state 
the  plaintiff  is  a  citizen.  It  is  alleged  that  Wetherbee  is  a 
citizen  and  resident  of  Boston,  Massachusetts,  but  it  does 
not  allege  of  what  state  the  plaintiff  is  a  citizen.  It  is 
averred  that  he  is  a  resident,  but  does  not  state  that  he  is  a 
citizen,  of  California.  He  may  be  a  resident  and  not  a 
citizen  of  California.    It  is  defective  in  that  particular. 

The  petition  to  remove  the  case  is  expressly  based  on 
clause  2,  section  639,  of  the  revised  statutes,  and  the 
supreme  court  held  last  winter,  in  the  case  of  Hyde  v.  Buble 
(104  U.  S.  407),  that,  that  section  is  repealed  by  the  act  of 
1875.  Thus  the  petition  to  remove  is  not  based  upon  an  act 
in  force  at  the  time.  The  application  to  remove  in  express 
terms  is  limited  to  section  639,  which  the  supreme  court 
hold  is  repealed. 

On  these  two  grounds  the  case  must  be  remanded. 

I  am  not  certain  that  it  ought  not  to  be  remanded,  also, 
on  the  other  ground,  that  the  motion  to  remove  was  not  made 
in  time;  but  an  opinion  on  that  point  I  shall  reserve  till 
some  other  occasion. 

I  am  inclined  to  think,  however,  where  the  rules  of  the 
court  provide,  that  a  calendar  shall  be  made  up,  and  cases 
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Points  decided.  [May, 

go  upon  the  calendar  for  trial  at  the  beginning  of  each 
month,  that  each  month  onght  to  be  regarded  as  the  be- 
ginning of  a  new  term.  There  are  no  technical  terms  of 
the  courts  under  the  present  constitution  and  laws  of  Cali- 
fornia. Where  the  rules  provide  that  a  trial  calendar  shall 
be  made  up  at  the  beginning  of  each  month,  I  am  inclined 
to  think  that  the  several  months,  when  new  calendars  are 
made  out  and  taken  up,  should  be  regarded  as  terms  within 
the  meaning  of  the  act  of  congress.  I^ow  this  case  passed 
over  a  good  many  of  such  monthly  terms  after  suit  was 
brought  before  the  application  to  remove  was  made. 

It  is  true  that  the  law  does  not  contemplate  that  there 
shall  not  be  reasonable  time  for  preparing  the  pleadings 
and  forming  the  issues,  settling  preliminary  questions  of 
law,  and  so  forth;  but  it  does  intend,  that  there  shall  be 
reasonable  expedition,  and  that  attorneys  shall  bring  on  a 
trial  as  soon  as  can  reasonably  be  done,  in  the  regular 
course  of  proceedings  in  court,  and  not  delay.  If  they  so 
delay  beyond  the  time  when  it  could  be  brought  to  issue 
and  tried  in  the  regular  course  of  proceedings  in  the  court, 
it  is  their  fault,  and  not  the  fault  of  the  law,  or  of  the  court. 

This  case  went  over  from  month  to  mouth  for  many 
months,  while  the  preliminary  proceedings — demurrers  and 
amended  proceedings — were  pending  and  dragging  slowly 
along,  and  I  am  not  certain  that  the  case  ought  not  to  be 
remanded  on  that  ground. 

The  case  is  remanded  with  costs. 


United  States  v.  Andrew  M.  Campbell. 

CiRCurr  Court,  District  of  Oregon. 
May  10,  1883. 

Breaking  ikto  Post-otfick,  etc. — Section  6478  of  the  revised  statutes, 
which  providea  for  the  punishment  of  any  person  who  breaks  into  a 
building  used  in  part  as  a  post-office,  with  intent  to  commit  larceny 
therein,  interpreted  as  if  it  read  "with  intent  to  commit  larceny  in  the 
part  of  said  building  used  as  a  post-office;"  and  a  demurrer  sustained  to  an 
indictment  drawn  upon  said  section  in  the  words  thereof,  because  in 
effect  it  charged  that  the  breaking  was  done  with  the  intent  to  commit 
larceny  anywhere  in  the  building. 


Dist.  Or.]        United  States  v.  Campbell.  21 

1883.]  Opinion  of  the  Court^Deady,  J. 

Before  Deadt,  District  Jadge. 

Mr.  James  F.  Watson,  for  United  States. 
Mr.  JVUliam  CuUen  Oaston,  for  defendant. 

Deadt,  J.  Section  5478  of  the  revised  statutes  provides 
that  ''any  person  who  shall  forcibly  break  into,  or  attempt 
to  break  into,  any  post-office,  or  any  building  used  in  whole 
or  in  part  as  a  post-office,  with  intent  to  commit  therein 
larceny  or  other  depredation,  shall  be  punishable  *'  as  therein 
provided. 

On  October  20,  1882,  an  indictment  was  found  by  the 
grand  jury  of  this  district  charging  the  defendant,  on  De- 
cember 21,  1880,  with  forcibly  breaking  into  a  building  at 
Oregon  City,  in  this  district,  ''which  building  was  then 
and  there  used  in  part  as  a  post-office  of  the  United  States, 
with  the  intent  then  and  there,  in  said  building,  to  commit 
the  crime  of  larceny.** 

The  defendant  demurs  to  the  indictment,  for  that  it  does 
not  charge  him  with  the  commission  of  an  act  made  crim- 
inal by  any  law  of  the  United  States,  because  the  intent 
therein  charged  is  not  sufficient  to  make  the  alleged  break- 
ing a  violation  of  any  such  law. 

Taken  literally  and  grammatically,  the  adverb  "therein,** 
in  said  section  6478,  qualifies  the  verb  "to  commit," so  that 
the  intended  larceny  must  be  of  something  either  in  a 
post-office,  or  in  a  building  used  in  whole  as  a  post-office, 
or  in  a  building  used  in  part  as  such  office^ 

But  this  statute  was  enacted  in  pursuance  of  the  power 
conferred  upon  congress  by  section  8  of  article  1  of  the 
constitution — "to  establish  post-offices  and  post-roads,'* 
and  "to  make  all  laws  which  shall  be  necessary  and  proper 
for  carrying  into  execution  **  such  power. 

The  power  to  punish  house-breaking  generally,  with  or 
without  an  intent  to  commit  larceny  therein,  is  not  con- 
ferred by  these  provisions  of  the  constitution  upon  congress, 
but  only  so  far  as  it  may  be  necessary  to  conserve  the  prop- 
erty and  operations  of  the  post-office  department. 

What  acts  may  be  prohibited  by  or  made  criminal  in  pur- 
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suaDce  of  this  power  can  be  best  determined  as  the  ques- 
tions arise.  But  so  long  as  the  statute  is  open  to  any  other 
construction,  it  will  not  be  presumed  that  congress  intended 
thereby  to  provide  for  the  punishment  of  a  house-breaking 
with  intent  to  commit  a  larceny,  that  in  no  way  affects  the 
property  of  the  post-office  or  that  deposited  therein,  even  if 
some  part  of  the  building  broken  into  was  then  used  as  a 
post-office.  Nor  is  it  apparent  upon  what  ground  the  con- 
stitutionality of  such  an  act  could  be  maintained. 

Possibly  it  may  be  within  the  power  of  congress  to  pun- 
ish the  mere  '^ breaking  into"  a  building  which  is  used  in 
part  for  a  post-office,  for  the  reason  that  such  '^  breaking 
into"  may  impair  the  security  of  the  portion  used  as  a  post- 
office  and  that  of  the  mails  or  other  property  deposited  or 
used  therein.  But  this  statute  is  made  not  simply  to  punish 
the  ''breaking  into"  a  building  used  in  part  as  a  post-office. 
Such  ''breaking  into"  must  also  be  accompanied  with  the 
intent  to  commit  a  crime  therein.  Now  unless  this  crime, 
if  accomplished,  would  interfere  with  the  property  or  opera- 
tions of  the  post-office,  it  is  difficult  to  see  on  what  grounds 
congress  can  assume  to  punish  the  attempt  to  commit  it. 

A  building  used  in  part  as  a  post-office  may  contain 
many  rooms  beside  the  one  or  more  used  as  a  post-office. 
That  there  is  some  portion  of  it  not  always  so  used  is  neces- 
sarily implied  in  the  phrase  "used  in  part  as  a  post-office." 
To  break  into  such  a  building  with  the  intent  to  steal  the 
purse  of  a  lodger  in  a  room  tlierein  that  is  in  no  way  used 
as  a  post-office,  nor  connected  with  it,  except  that  it  is  un- 
der the  same  roof,  does  not  appear  to  me  to  be  an  act  which 
the  United  States  may  punish,  upon  the  ground  that  it  is 
necessary  to  do  so  in  the  execution  of  the  power  granted  to 
congress  to  establish  a  post-office. 

Although  the  statute,  taken  literally,  may  mean  a  break- 
ing with  intent  to  commit  a  larceny  in  any  part  of  a  build- 
ing that  is  only  used  in  part  for  a  post-office,  yet  taken  in 
connection  with  the  subject-matter  and  the  apparent  reason 
of  its  enactment,  it  is  not  by  any  means  certain  that  such 
was  the  intention  of  congress  in  passing  it.  It  is  ambigu- 
ous, and  must  be  construed.     In  doing  so,  this  court  will 
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follow  the  rule  laid  down  by  Mr.  Justice  Story  in  Vailed 
Siaiea  v.  Gootnbs,  12  Pet.  76,  as  follows:  "If  the  section  ad- 
mits of  two  interpretations,  one  of  which  brings  it  within 
and  the  other  presses  it  beyond  the  constitutional  authority 
of  congress,  it  will  become  our  duty  to  adopt  the  former 
construction;  because  a  presumption  never  ought  to  be  in- 
dulged that  congress  meant  to  exercise  or  usurp  any  uncon- 
stitutional authority,  unless  that  conchision  is  forced  upon 
the  court  by  language  altogether  unambiguous." 

By  this  rule  this  statute  must  be  interpreted  as  not  in- 
tended to  include  a  case  of  breaking  into  a  building  used 
in  part  as  a  post-office,  with  intent  to  commit  the  crime  of 
larceny  anywhere  therein;  and  it  must  be  restrained  in  its 
application,  as  if  it  read,  "with  intent  to  commit  in  such 
part  thereof  as  may  be  used  as  a  post-office,  a  larceny  or 
other  depredation." 

In  an  indictment  for  a  crime  defined  by  a  statute,  it  is 
usually  sufficient  to  follow  the  language  of  such  definition. 
But  when  the  language  of  the  statute  is  ambiguous  or  de- 
fective, so  that  an  indictment  following  the  same  does  not 
with  reasonable  certainty  notify  the  defendant  of  the  of- 
fense for  which  he  is  to  be  tried,  or  omits  some  necessary 
ingredient  of  the  crime  in  question,  the  indictment  must  by 
the  proper  allegation  supply  the  omission  or  get  rid  of  the 
ambiguity.  (Whart.  Grim.  PI.  &  Pr.,  sec.  220;  Untied 
Siaiea  v.  Carll,  105  U.  S.  612.) 

The  statute  upon  which  this  indictment  is  drawn,  when 
properly  interpreted,  makes  punishable  the  act  of  break- 
ing into  a  building  used  in  part  as  a  post-office,  with  intent 
to  commit  a  larceny  in  the  part  so  used,  but  not  such  a 
breaking  with  the  intent  to  commit  a  larceny  anywhere  in 
such  building. 

The  charge  contained  in  the  indictment  is  not  necessarily 
a  crime,  punishable  by  the  laws  of  the  United  States.  For 
aught  that  appears,  the  defendant  may  have  intended  to 
commit  larceny  in  a  part  of  the  building  in  question  not 
used  as  a  post-office;  and  if  so,  the  act  is  not  within  the 
jurisdiction  of  this  court. 

The  demurrer  is  sustained. 
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Philip  Neis  et  al.  v.  Isaac  F.  Yocum. 

GiBCurr  Coubt,  Distbict  of  Obeoon. 
Mat  15,  1883. 

1.  Mutual  akd  Depehbbkt  Undbbtakinos. — ^The  undertakiDgB  in  a  oon^ 

tract  whereby  one  party  agrees  to  sell  and  deliver  an  article  to  another 
on  the  demand  of  such  other  at  a  certain  place  and  upon  the  payment 
by  him  of  a  certain  price  are  mutual  and  dependent,  but  before  either 
party  can  maintain  an  action  against  the  other  for  the  non-performance  of 
such  contract,  he  must  aver  and  show  an  offer  of  performance  on  his 
part  or  a  readiness  and  willingness  to  perform  according  to  the  circum- 
stances of  the  case. 

2.  Spkcial  Demubreb. — Under  the  Oregon  code  of  civil  procedure  special 

demurrers  are  not  allowed;  'but  if  the  allegations  of  a  pleading  are  open 
to  the  objection  of  indefiniteness  or  uncertainty,  the  remedy  is  by  mo- 
tion, under  section  84  of  the  code,  to  make  the  same  more  definite  and 
certain. 

3.  Demand,   Allegation  of. — ^Y.  agreed  to  sell  and  deliver  to  N.  and  B. 

at  a  certain  place,  for  a  certain  price,  a  certain  quantity  of  hops,  upon 
the  demand  of  said  N.  and  B.,  but  without  any  time  being  speciBed  in 
which  such  demand  should  be  made:  Held,  in  an  action  by  N.  and  B. 
against  Y.  for  the  non-delivery  of  the  hops,  that  an  allegation  that  the 
plaintifiEs  had  demanded  the  hops  from  the  defendant  without  stating 
when  was  sufficient  on  general  demurrer;  and  that  an  allegation  that 
they  were  ready  and  willing  to  receive  and  pay  for  the  hops  without 
stating  when  or  where  was  also  sufficient. 

4.  Allegation  of  Readiness  and  Wilunoness  to  Receive  and  Pay  fob 

AN  Abticle. — Where  it  is  agreed  that  an  article  shall  be  delivered  to 
the  buyer  by  the  seller  at  a  certain  place  for  a  certain  price,  on  the  de- 
mand of  the  former,  and  the  demand  is  made  for  the  delivery  on  a  cer- 
tain day,  in  an  action  for  the  non-delivery  of  the  article  it  is  sufficient 
to  allege  that  he  was  ready  and  willing  to  receive  and  pay  therefor,  at 
the  time  and  place  appointed,  but  if  the  seller  has  the  article  at  such 
time  and  place,  in  such  action  the  buyer  must  also  allege  and  show  that 
he  then  and  there  offered  to  receive  and  pay  for  the  same. 

Before  Deadt,  District  Jadge. 
JUr.  Walter  W,  Thayei\  for  plaintiffs. 
J/r.  Bitfua  Mallory  and  Mr.  James  F,  Wiiismi,  for  defendant. 

Deady,  J.  The  plaintiffs,  Philip  Neis  and  R.  M.  Brangon, 
citizens  of  Califoroia,  bring  this  action  against  the  defend- 
ant, a  citizen  of  Oregoni  to  recover  the  sam  of  twenty-two 
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thoQsand  seven  hundred  and  fifty  dollars  damages  for  the 
alleged  non-performance  of  a  contract  for  the  sale  and  de- 
livery of  sixty-five  thousand  pounds  of  hops  on  demand,  at 
Eagene. 

The  complaint  alleges  that  on  October  17,  1882,  the  de- 
fendant sold  to  the  plaintiff  sixiy-five  thousand  pounds  of 
hops  for  sixty  cents  per  pound,  and  then  and  there  agreed 
with  the  plaintiffs  to  deliver  them  said  hops  at  the  town  of 
Eugene,  Oregon,  on  demand,  therefor;  'Uhat  plaintiffs 
have  always  been  ready  and  willing  to  receive  said  hops, 
and  have  offered  to  receive  and  pay  therefor,  and  have  de- 
manded the  same  from  said  defendant,  but  the  said  defend- 
ant, although  often  requested  so  to  do,  has  hitherto  refused 
and  still  refuses  to  deliver  the  same  to  the  said  plaintiffs," 
to  their  damage  as  aforesaid. 

The  defendant  demurs  to  the  complaint,  for  that  it  does 
not  appear  at  what  time  or  place  the  alleged  demand  for 
the  hops  was  made,  or  when  the  plaintiffs  offered  to  receive 
and  pay  for  the  same,  or  that  the  plaintiffs  were  ever  ready 
or  willing  to  receive  or  pay  for  the  same. 

The  undertakings  of  the  parties  to  this  contract  are 
mutual  and  dependent  —  to  be  performed  concurrently. 
The  defendant  was  not  bound  to  deliver  the  hops  until  the 
plaintiffs  had  both  demanded  and  paid  for  them,  nor  were 
the  plaintiffs  bound  to  pay  for  them  until  they  were  deliv- 
ered. But  if  either  party  would  enforce  this  contract 
against  the  other,  he  must  do  more  than  show  the  default 
of  such  other.  He  must  show  a  performance  or  an  offer  to 
perform  on  his  part  or  according  to  the  circumstances  of 
the  case,  that  he  was  ready  and  willing  to  perform  at  the 
time  and  place  appointed.  (Dunham  v.  Mann,  8  N.  Y.  508; 
Coonley  v.  Anderson,  1  Hill,  619;  Lester  v.  Jewett,  11  N.  T. 
453;  Goldsboi'oiigh  v.  Orr,  8  Wheat.  224;  PhU.  etc.  Ey  Go. 
V.  Howard,  13  How.  338.) 

Although  the  undertakings  of  the  parties  to  a  contract 
are  mutual  and  dependent — to  be  performed  concurrently — 
a  performance  or  offer  to  perform,  or  readiness  and  willing- 
ness to  perform,  at  the  time  and  place  appointed  are  condi- 
tions precedent  to  the  right  of  either  party  to  maintain  an 
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action  for  the  default  of  the  other.  Until  these  conditions 
are  complied  with,  the  defaalt  is  matual,  and  neither  party 
can  complain  of  the  other. 

In  this  case  the  contract  obliges  the  plaintiffs  to  make  a 
demand  for  the  hops,  and  as  no  time  is  specified  within 
which  it  was  to  have  been  made,  the  law  will  imply  that  it 
should  have  been  made  within  a  reasonable  time,  the  cir- 
cumstances of  the  transaction  being  considered.  For  in- 
stance, it  could  hardly  be  supposed  that  the  parties  were 
dealing  with  reference  to  any  other  hops  than  the  crop  of 
that  year,  and  it  must  have  been  in  the  contemplation  of 
both  of  them  that  the  plaintiffs  would  demand  and  receive 
the  hops  within  the  usual  period  of  marketing  the  crop  an- 
nually produced  in  the  vicinity  of  the  point  where  the  de- 
livery was  to  be  made.  It  is  not  understood  that  Eugene  is 
a  hop  depot  or  a  place  where  hops  are  stored  for  sale  and 
export  all  the  year  round,  but  rather  a  point  where  the  hops 
grown  in  the  immediate  vicinity  are  received  and  shipped 
on  the  railway  to  Portland  and  elsewhere. 

And  for  this  very  reason  it  may  be  that  although  the  de- 
mand and  delivery  are  in  contemplation  of  law  acts  to  be  con- 
currently performed,  yet  in  fact  the  understood  circumstances 
of  the  case  may  warrant  the  conclusion  that  the  defendant 
was  entitled  to  more  or  less  time  after  the  demand  was  made 
to  collect  and  deliver  the  hops  at  Eugene.  (Coonley  v.  An- 
derson, 1  Hill,  522.)  But  a  demand  without  an  offer  to 
pay  was  sufficient  to  devolve  upon  the  defendant  the  duty 
of  delivering  the  hops  at  the  time  specified  therein,  and  at 
the  place  agreed  on.  And  therefore,  in  my  judgment,  as  soon 
as  the  demand  was  duly  made,  this  case  came  within  the  cate- 
gory of  those  in  which  it  is  held  that  when  one  party  agrees 
to  deliver  an  article  at  a  certain  time  and  place,  and  another 
agrees  then  and  there  to  receive  and  pay  for  it,  that  in  an 
action  by  the  latter  against  the  former  for  the  non-perform- 
ance of  the  contract,  it  is  sufficient  to  allege  and  show  that 
he  was  ready  and  willing,  at  the  time  and  place  appointed, 
to  receive  and  pay  for  the  article,  without  going  further, 
and  alleging  that  he  offered  to  pay  for  it  also.  In  such  case 
the  buyer's  duty  is  to  be  present  at  the  time  and  place  ap- 
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pointed,  ready  and  willing  there  to  perform  the  contract  on 
his  part— to  receive  and  pay  for  the  article  purchased ;  and 
if  the  seller  does  nothing,  his  right  of  action  is  thereupon 
complete.  He  is  not  bound  to  go  out  into  the  highways  or 
elsewhere  to  find  the  seller,  who  may  have  no  place  of 
abode  or  business  anywhere  in  the  vicinity,  for  the  purpose 
of  making  a  tender  of  payment.  {Coordey  v.  Anderson,  1 
Hill,  623.) 

Bat  if  the  seller,  in  pursuance  of  a  demand  or  otherwise, 
according  to  his  contract,  has  the  article  ready  for  delivery 
at  the  time  and  place  appointed,  the  buyer  must  show  an 
offer  there  to  receive  and  pay  for  it,  before  he  can  maintain 
an  action  for  the  non-delivery. 

Tried  by  this  statement  of  the  law,  the  facts  stated  in  the 
complaint  are  more  than  sufficient  to  enable  the  plaintiff  to 
maintain  this  action.  There  is  an  averment  of  readiness 
and  willingness  to  receive,  of  an  offer  to  receive  and  pay, 
and  of  a  demand.  These  facts,  in  connection  with  the  con- 
tract stated,  constitute  a  cause  of  action.  The  complaint 
is  sufficient  to  support  a  verdict  and  judgment  for  the 
plaintiffs.  And  although  the  demand  may  not  be  stated 
with  sufficient  particularity,  and  the  complaint  in  this  re- 
spect would  be  liable  at  common  law  to  a  special  demurrer 
for  not  stating  when  it  was  made  and  the  time  appointed  by 
it  for  the  delivery  of  the  hops;  still,  if  the  parties  go  to 
trial  upon  it,  the  allegation  of  a  demand  is  sufficient  to  ad- 
mit the  proof  of  any  fact  necessary  to  a  legal  demand,  and 
in  case  of  a  verdict  for  the  plaintiffs  and  a  motion  in  arrest 
of  judgment,  it  would  be  presumed  that  such  proof  had 
been  made.  {Clark  v.  Dales,  22  Barb.  65;  Benner  v.  Bank  of 
Columbia,  9  Wheat.  595;  De  Sobrj/y.  Nicholson,  3  Wall.  424; 
Dobson  V.  Campbell,  1  Sumn.  326.) 

Special  demurrers  are  not  allowed  by  the  Oregon  code  of 
civil  procedure.  In  section  66  thereof  the  grounds  of  de- 
murrer to  a  complaint  are  specified,  but  none  of  them  in- 
clude the  mere  manner  of  stating  a  fact  or  the  defective 
statement  of  material  matter.  By  subdivision  6  of  this 
section  the  defendant  may  demur  to  the  complaint  on  the 
ground  that  the  facts  do  not  constitute  a  cause  of  action; 
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and  tbis  objection  is  not  waived  by  a  failure  to  demur,  but 
may  be  made  on  a  motion  in  arrest  of  judgment. 

Doubtless  there  are  cases  in  which  the  time  wherein  an 
act  was  done  or  occurred  is  material,  and  the  statement  of 
the  fact  without  the  time  would  not  constitute  a  cause  of 
action  nor  an  essential  element  of  one.  Butan  a  case  like 
this,  when  the  agreement  is  that  the  article  shall  be  deliy- 
ered  on  a  demand  not  required  to  be  made  within  any  speci- 
fied time,  the  allegation  that  a  demand  was  made  without 
mentioning  any  time  is  a  sufficient  statement  of  the  fact  to 
support  a  verdict,  and  therefore  a  general  demurrer  will  not 
lie  to  the  complaint  on  that  account. 

If  for  any  of  the  reasons  heretofore  suggested  the  demand 
was  delayed  so  long  as  to  amount  to  evidence  of  an  abandon- 
ment of  the  contract  by  the  plaintiffs  and  the  discharge  of 
the  defendant  from  his  obligation  to  deliver  the  hops,  that 
fact  with  the  circumstances  may  be  set  up  as  a  defense  to 
the  action. 

Nor  is  it  probable  that  the  place  of  making  the  demand, 
if  it  was  made  upon  the  defendant  in  person,  can  ever  be- 
come material.  It  was  to  be  made  upon  the  defendant,  and 
of  course  might  be  made  wherever  he  could  be  found.  The 
agreement  does  not  reqaire  it  to  be  made  in  any  particular 
place.  And  if  it  was  made  upon  the  defendant  construc- 
tively by  being  left  at  his  actual  or  supposed  place  of  busi- 
ness or  abode  with  a  third  person,  and  he  is  advised  that 
such  a  demand  is  insufficient,  he  may  deny  the  allegation  of 
a  demand  and  contest  it  on  the  proof. 

Neither  is  it  necessary  to  allege  at  what  time  and  place 
the  plaintiffs  were  ready  and  willing  to  receive  and  pay  for 
the  hops.  Such  an  allegation  necessarily  refers  to  the  time 
and  place  of  delivery.  (Porter  v.  Bose,  12  Johns.  211.) 
And  in  this  case  the  contract  fixes  the  place  of  delivery,  and 
the  demand  should  fix  the  time  of  it. 

If,  then,  the  allegation  concerning  the  demand  is  so  in- 
definite as  to  the  time  when  it  was  made  and  the  time 
thereby  appointed  for  the  delivery  as  to  render  "the  pre- 
cise nature  of  the  charge  "  uncertain,  the  defendant's  remedy 
is  not  by  special  demurrer,  but  by  motion  under  section  84 
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of  the  code  of  civil  procedure,  to  make  the  complaint  more 
definite  and  certain  in  this  respect. 

Nor  do  I  think  the  undertakings  of  either  of  the  parties 
of  this  contract  are  conditions  precedent  within  the  purview 
of  section  86  of  the  code  of  ciyil  procedure,  which  author- 
izes the  perfohnance  of  such  conditions  to  be  pleaded  by 
stating  generally  that  the  party  duly  performed  all  the  con* 
ditions  on  his  part. 

And  particularly  is  this  the  case,  as  to  the  demand,  the 
one  undertaking  which  comes  nearer  being  a  condition 
precedent  than  any  other  to  be  performed  by  the  plaintiffs. 
For  the  contract  being  silent  as  to  the  time  when  or  within 
which  the  demand  was  to  be  made,  any  averment  of  per- 
formance of  this  condition  which  did  not  state  ''  the  facts  " 
of  such  performance  would  be  open  to  the  objection  of  in- 
definiteness  and  uncertainty^  But  even  in  the  case  of  a 
contract  with  stipulations  which  are  conditions  precedent, 
a  general  averment  of  performance  of  such  stipulations  can 
only  be  sufficient  where  the  mode  and  time  of  performance 
is  substantially  detailed  in  the  contract,  and  not  left  to  the 
judgment  or  discretion  of  the  party  bound  to  perform. 

The  demurrer  is  overruled. 


In  be  Treadwell  &  Co.,  Bankrupts. 

District  Coubt,  Distbict  op  California. 
May  16,  1883. 

1.  ArroBXBT  of  Assioneb— Allowance. 

Before  Hoffman,  District  Judge. 

lAoyd  Baldwin f  in  propria  persona. 

T.  Z.  Blakeman,  for  opposing  creditors. 

HoFFiCAN,  J.  Considering  that  by  the  efforts  of  the  at- 
torney for  the  assignee  the  sum  of  thirty  thousand  dollars 
vras  saved  to  the  estate  after  a  protracted  litigation  in  this 
court  and  in  the  circuit  court  on  appeal. 
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2.  That  more  than  half  the  creditors  have  expressly  in 
writing  assented  to  the  allowance  to  the  attorney  of  five 
thousand  five  hundred  dollars. 

That  creditors  to  the  amount  of  ninety-nine  thousand  one 
hundred  and  seyenty-five  dollars  who  have  not  signed  the 
assent  were  present  at  the  creditors'  meeting,  and  offered  no 
objection  to  the  allowance,  and  do  not  now  object  to  the 
same,  and  the  creditors  who  now  except  represent  only  one 
eleventh  of  the  total  amount  of  unsecured  debts,  viz.,  three 
hundred  and  sixty-eight  thousand  eight  hundred  and  fifty- 
four  dollars  and  sixty-one  cents. 

3.  That  the  attorney  for  the  objecting  creditors  proposed 
at  the  beginning  of  the  litigation  to  compromise  the  same 
by  paying  five  thousand  dollars  in  satisfaction  of  the  claim 
of  thirty  thousand  dollars,  which  offer  was  declined  by  the 
claimants,  and  that  by  the  final  decree  of  the  court  the  whole 
claim  has  been  rejected. 

4.  That  the  claim  if  allowed  would  have  absorbed  the 
whole  assets  of  the  estate  then  remaining  undistributed  in 
the  hands  of  the  assignee,  and  that  the  services  of  the  attor- 
ney in  resisting  and  finally  defeating  the  claim  were  rendered 
with  no  certain  assurance  of  compensation,  and  that  such 
compensation  was  practically  contingent  on  the  result  of  the 
suit. 

5.  That  the  claim  of  Amos  Banke  against  the  estate  for 
twenty-seven  thousand  dollars  was  defeated  after  argument 
and  reargument  on  demurrer;  and  that  other  claims  were 
presented,  in  opposing  which  the  services  of  the  attorney  in 
opposition  to  them  were  necessary  and  were  rendered. 

6.  That  numerous  attendances  in  court,  consultations  with 
the  assignee,  communications  oral  and  in  writing  with  cred- 
itors occurred,  which  must  necessarily  have  occupied  a  con- 
siderable portion  of  the  attorney's  time,  and  for  which  he 
is  entitled  to  compensation. 

In  view  of  the  foregoing,  I  allow  the  sum  of  five  thousand 
dollars  as  being  in  my  judgment  a  fair  and  reasonable  com- 
pensation for  the  services  of  the  attorney  rendered  since 
March,  1881. 

I  have  reduced  his  claim  by  two  hundred  and  fifty  dollars. 
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on  the  grouDds — 1.  That  the  fees  claimed  for  preparing  the 
petition,  orders,  etc.,  for  a  sale  of  remaining  assets  of  the 
estate,  amounting  to  three  hundred  and  sixty-four  dollars, 
is  iu  my  opinion  excessive;  2.  That  I  am  doubtful  whether 
the  assignee  can  charge  against  the  estate  any  sum  for  fees 
paid  to  his  attorney  for  drawing  a  bond,  which  by  order  of 
the  court  he  was  required  to  give. 

It  is  understood  that  the  sum  hereby  allowed  inchides 
compensation  for  services  (if  any)  which  may  hereafter  be 
rendered  by  the  attorney,  incidental  to  the  fiinal  closing  up 
of  the  estate. 


Louis  J.  Hamm  v.  City  of  San  Feancisco. 

Circuit  Coukt,  District  op  California. 
May  23,  1883. 

1.  Falsa  Demonstratio. — Where  the  description  in  a  deed  appears  to  be 

true  in  part  and  false  in  part,  and  it  can  be  ascertained  from  references 
in  the  deed  to  other  contemporary  docnments  and  extriusic  attending 
facts  which  part  is  false,  so  much  of  the  description  as  is  false  must  be 
rejected. 

2.  CJoNSTRUCTiON  BY  AcTS  OF  Partiks. — Where  the  parties  to  a  deed,  by 

their  subsequent  acts,  have  given  a  practical  construction  to  a  deed, 
having  in  some  particulars  a  false  or  indefinite  description,  such  prac- 
tical construction  by  the  parties  themselves  will  be  considered  by  the 
court  in  construing  the  doubtful  clause. 

3.  Cask  in  Judomekt. — A  conveyance  described  the  land  conveyed  by  ref- 

erence to  a  deed,  bearing  a  particular  date,  recorded  on  a  particular  page 
of  a  public  record.  Upon  reference  to  the  page  of  the  record,  a  deed 
between  the  parties  was  found,  but  bearing  a  dijptrent  date  from  the  one 
described.  So  that  either  the  date  or  the  page  of  the  record  was  false. 
On  the  preceding  page,  facing  the  page  mentioned  in  the  description, 
was  found  the  record  of  a  deed  between  the  same  parties  for  the  proper 
amount  of  land,  bearing  the  proper  date,  and  in  all  other  particulars 
correct;  and  by  reference  to  the  deed  bearing  the  proper  date,  and  to 
other  transactions  surrounding  the  one  in  question,  referred  to  in  the 
deed  to  be  construed,  it  appeared  that  the  false  particular  in  the  deed 
was  the  number  of  ike  page  of  the  record  referred  to:  Held^  that  the 
page  mentioned  in  the  description  should  be  rejected  as  false;  and  the 
premises  conveyed  ascertained  from  the  remaining  portions  of  the  de- 
scription. 

Before  Sawyer,  Circuit  Judge. 
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FINDINGS  OF  FACTS. 

1.  T.  M.  Leavenworth,  alcalde  of  San  Francisco,  granted 
to  Henry  Gerke  on  September  8,  1848,  a  piece  of  laud  iu 
San  Francisoo,  fifty  varas  wide  by  one  Lnndred  varas  long, 
at  that  time  a  part  of  the  unsarveyed  lands  of  the  pneblo, 
but  adjoining  on  two  sides  that  part  of  the  town  laid  o£f  into 
blocks  and  lots,  being  what  now  constitutes  the  two  eastern 
fif ty-vara  lots  of  Union  square,  extending  fifty  varas  on  Post 
and  Geary  streets,  respectively,  by  one  hundred  varas  on 
Stockton  street,  and  being  lots  numbered  918  and  919,  if 
properly  numbered,  to  correspond  with  the  numbering  of 
the  surrounding  lots.  These  lots  are  the  premises  now  in 
question.  Afterward,  but  at  what  time  it  does  not  satis* 
factorily  appear,  said  Leavenworth  entered  in  liber  B  of 
district  records,  kept  for  that  purpose,  on  page  22, 
a  brief  certificate,  stating,  as  originally  written,  that  ''a  lot 
of  ground  was  granted  to  Henry  Gerke  on  the  eighth  day  of 
September,  1846,  *  *  *  containing  fifty  by  one  hundred 
varas,  bounded  *  *  *  on  the  north  by  a  street,  to  be 
surveyed,  dividing  said  lot  from  number  five  hundred  and 
eighty-three;  on  the  east  by  lots  numbered  seven  hundred 
and  fifty-three  (753)  and  seven  hundred  and  fifty-four  (764); 
on  the  south  and  west  by  unsurveyed  lands."  At  some  Bub- 
sequent  period  the  fi  was  changed  to  8  by  said  Leavenworth, 
by  writing  the  figure  8  over  the  figure  6  in  the  year  of  the 
date,  so  as  to  make  it  read  September  8,  184^,  instead  of 
September  8,  184^.  This  is  not  the  grant,  but  simply  a 
brief  informal  record  stating  the  fact  that  a  grant  had  been 
made  at  the  date  named.  On  the  same  page  is  a  similar 
certificate  of  the  grant  of  another  lot  in  the  northern  part 
of  the  city  by  Leavenworth  to  Gerke,  certified  to  have  been 
made,  as  originally  written,  September  8,  184^,  but  in  like 
manner  afterwards  changed  to  September  8,  184^. 

2.  On  page  23  of  said  liber  B,  which  page  faces  said  page 
22,  is  a  similar  certificate  of  another  grant  from  said  Leav- 
enworth to  said  Gerke,  stated  to  have  been  made  Septem- 
ber 8,  1848,  of  a  lot  one  hundred  varas  square,  bounded  on 
the  north  by  a  street  dividing  said  lot  from  lots  578  and 
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579;  on  the  east  and  south  by  nDSurvejed  hind;  and  on  the 
west  by  Dupout  street.  The  date  in  this  certificate  has  not 
been  changed,  it  having  been  origiually  written  1848,  as  it 
now  appears  in  the  record.  These  certificates  could  not 
have  been  entered  in  the  book  at  the  dates  of  the  respective 
grants,  but  were  entered  at  some  subsequent  time,  us  they 
do  not  follow  in  the  book  in  the  order  of  the  dates  of  the 
respective  grants  as  certified,  there  being  many  cases  where 
the  certificates  of  subsequent  grants  are  entered  before  the 
earlier  grants  in  their  order  in  the  records  in  this  book,  and 
among  them  several  later  grants  than  these  in  question  en- 
tered on  prior  pages  of  the  book,  and  earlier  grants  on  sub- 
sequent pages. 

3.  In  liber  58  of  deeds,  on  page  78,  is  recorded  what  pur- 
ports to  be  the  original  petition  of  Gerke  to  Alcalde  Leav- 
enworth for  the  grant  of  the  lot  first  described  in  the  first 
finding  herein,  corresponding  to  the  said  certificate,  fol- 
lowed by  the  grant  by  Leavenworth  to  Gerke,  made  upon 
the  petition  and  in  pursuance  of  the  prayer.  This  is,  in  all 
respects,  the  petition  and  grant  in  full,  in  the  form  of  such 
petitions  and  grants  as  were  in  use  at  that  day  in  making 
such  grants,  which  said  petition  and  grant  were  delivered 
to  the  grantee  as  evidence  of  title.  This  petition  and  grant 
bears  date  September  8, 1846^  corresponding  in  this  respect, 
and  in  all  other  respects,  with  said  certificate  on  page  22  of 
book  B,  before  the  date  in  the  said  certificate  had  been 
changed  from  1845  to  1845. 

4.  At  the  date  of  the  said  grant  of  the  premises  in  ques- 
tion the  said  premises  were  part  of  the  lauds  not  yet  sur- 
veyed or  laid  out  into  lots  and  blocks  as  a  part  of  the  town 
plat,  but  adjoining  on  two  sides  the  part  of  the  town  sur- 
veyed and  platted  into  town  lots  and  duly  numbered.  Subse- 
quently, and  prior  to  March  19,  1850,  this  portion  of  the  city 
was  surveyed  and  laid  out  into  blocks  and  lots  surrounded 
by  streets,  as  a  part  of  the  town  plat;  and  in  said  survey  the 
premises  in  question  were  included  in  a  block  set  apart 
as  a  public  square,  now  known  as  Union  square,  bounded 
by  Stockton,  Post,  Powell,  and  Geary  streets,  embracing 
six  fifty-vara  lots,  of  which  the  premises  in  question  con- 
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stitute  the  two  fifty-yara  lots  fronting  on  Stockton  street, 
from  Post  to  Geary  streets,  a  distance  of  one  hundred  varas, 
by  fifty  varas  upon  Post  and  Geary  streets  respectively,  said 
lots  would  be  Nos.  918  and  919,  according  to  the  num- 
bering of  the  surrounding  lots. 

6.  After  the  grant  to  Gerke  of  the  premises  in  question, 
the  said  grantee,  Gerke,  presented  to  the  town  council  of 
San  Francisco  a  petition  in  writing,  signed  by  him,  bearing 
no  date,  but  bearing  internal  evidence  that  it  was  while  the 
subsequent  survey  referred  to  was  in  progress,  or  imme- 
diately thereafter,  in  which  he  states  that  the  city  surveyor, 
upon  his  application,  refused  to  survey  the  said  grant  made 
to  him,  ''for  the  reason  that  it  was  a  portion  of  the  ground 
reserved  by  the  ayuntamiento  for  the  public  square  on 
Geary  street,"  ''your  petitioner  prays  that  the  surveyor  may 
be  directed  to  locate  said  grant  according  to  the  description, 
or  that  your  honorable  body  will  give  him  an  equal  amount 
of  land  immediately  adjoining  the  same." 

After  the  survey  was  completed,  and  evidently  subse- 
quently to  the  filing  of  the  foregoing  petition,  Henry  Gerke, 
by  George  Hyde,  his  attorney  in  fact,  presented  to  the  town 
council  another  petition,  bearing  date  March  11,  1850,  in 
which  he  represents  that  "  in  the  year  1848  he  obtained  a 
grant  of  a  lot  of  land  containing  one  hundred  varas  by  filfty 
varas  deep  from  T.  M.  Leavenworth,  first  alcade.  That,  by 
a  recent  survey,  the  said  lot  has  been  set  off  and  appropri- 
ated as  a  public  square,  lying  between  Post  and  Geary 
streets,  and  Stockton  and  Powell  streets;"  and  "prays  that 
another  grant  be  made  to  another  lot  of  equal  size  in  lieu  of 
that  appropriated  by  the  town  as  above." 

6.  In  pursuance  of  the  petitions  set  out  in  the  fifth  find- 
ing, the  town  council  of  San  Francisco,  on  March  18,  1850, 
passed  a  resolution  authorizing  the  grant  of  an  equal  amount 
of  land  in  exchange  for  the  tract  so  before  granted  to  peti- 
tioner, and  afterwards  appropriated  for  a  public  square  as 
aforesaid ;  and  in  pursuance  of  said  resolution,  the  town  of 
San  Francisco,  by  John  W.  Geary,  alcalde  of  San  Fran- 
cisco, on  the  next  day,  March  19,  1850,  executed  and  deliv- 
ered to  suid  Gerke  another  grant  or  deed,  which  grant  or 
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deed  coDtains  the  folIowiDg  recitals,  granting  clause,  and 
proTisions,  to  wit:  ''Whereas,  by  virtue  of  a  resolution  of 
the  ayantamientOy  or  town  council  of  the  town  of  San  Fran- 
cisco, passed  on  the  eighteenth  day  of  March,  a.  d.  one 
thousand  eight  hundred  and  fifty,  the  alcalde  was  author- 
ized to  deed  to  Henry  Gerke  the  town  lot  numbered  nine 
hundred  and  thirty  (930),  on  the  map  of  the  town  of  San 
Francisco,  in  lieu  of  lot  numbered  (918),  nine  hundred  and 
tighieen  (on  said  map),  which  was  legally  granted  him,  and 
is  now  taken  by  the  town  of  San  Francisco  and  included  in 
the  'public  square,  therefore,  by  virtue  of  the  authority  in 
me  vested,  and  in  pursuance  of  the  order  of  the  ayunta- 
miento,  or  town  council  of  the  town  of  San  Francisco,  I, 
John  TV.  Geary,  first  alcalde  as  aforesaid,  for  and  in  con- 
sideration  of  the  reconveyance  by  the  said  Henri/  Oerhe  of  the 
above  lot  number  nine  hundred  and  eighteen  (918),  to  the  toivn 
of  San  Francisco,  have  granted,  bargained,  sold,  assigned, 
conveyed,  and  confirmed,  and  by  these  presents  do  grant, 
bargain,  sell,  assign,  convey,  and  confirm,  unto  the  said 
Henry  Gerke,  his  heirs  and  assigns  forever,  the  said  lot 
numbered  nine  hundred  and  thirty  (930),  situated  in  the 
town  of  San  Francisco,  on  the  southerly  side  of  Geary  street, 
between  Stockton  and  Powell  streets,"  which  grant  or  deed 
was  duly  recorded  on  March  22, 1850,  in  liber  K  of  deeds, 
at  page  255. 

On  the  same  day,  March  19,  1850,  the  town  of  San  Fran- 
cisco, by  said  John  W.  Geary,  alcalde,  executed  and  de- 
livered to  said  Gerke  another  grant  or  deed  in  precisely 
the  same  form,  granting  and  conveying  lot  No.  935,  in 
lieu  of  and  in  consideration  of  t/ie  reconveyance  to  said  town 
of  lot  919,  which  said  conveyance  was  duly  recorded  on 
March  22,  1850,  in  liber  M  of  deeds,  at  page  540.  Said 
lots  930  and  935  lie  on  the  south  side  of  Geary  street,  and 
front  on  said  public  square,  of  which  said  lots  originally 
granted  as  stated  in  said  first  finding  form  a  part,  and  said 
lots  918  and  919  are  the  lots,  the  reconveyance  of  which  by 
Gerke  to  the  city  form  the  consideration  of  the  said  con- 
yeyance  of  said  lots  930  and  935,  as  recited  and  expressed 
in  terms  in  said  grants  or  conveyances  themselves  by  said 
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town  of  San  Francisco  to  said  Gerke,  and  they  coustituto 
the  lot  originally  granted  to  said  Gerke  as  stated  in  said 
first  finding,  and  constitute  an  amount  of  land  equal  to  that 
contained  in  said  lots  930  and  935.  Said  Gerke,  in  pur- 
suance of  said  grants,  took  possession  of  said  lots  930  and 
935,  and  afterwards  conveyed  them  to  other  parties  for  a 
valuable  consideration  equal  to  their  full  value.  No  other 
lots  before  granted  to  Gerke  than  the  premises  in  contro- 
versy were  ever  taken  by  the  city  or  included  in  said  public 
square;  and  said  Gerke  also  conveyed  to  other  parties 
than  the  town  of  San  Francisco  all  other  lots  granted  to 
him  by  the  alcalde  of  the  town  of  San  Francisco,  except 
said  lots  918  and  919,  so  authorized  to  be  exchanged  by 
said  resolution  of  the  town  council,  and  so  intended  to  be 
exchanged  for  said  lots  930  and  935,  as  is  shown  by  said 
recitals  in  said  two  grants  or  deeds  to  Geike  of  said  lots 
930  and  935. 

7.  Said  Henry  Gerke,  by  deed,  the  date  of  which  is  left 
in  blank,  but  which  was  acknowledged  on  April  8,  1850, 
and  duly  recorded  on  the  next  day,  April  9,  1850,  in  liber 
N  of  deeds,  at  page  71,  and  again  on  January  3,  1856,  in 
liber  58  of  deeds,  at  page  80,  conveyed  to  the  town  of  San 
Francisco  a  parcel  of  land  therein  described,  which  deed 
contains  the  following  language,  to  wit:  **Know  all  men  by 
these  presents,  that  I,  Henry  Gerke,  of  San  Francisco, /or 
and  in  comidei'cUion  of  the  reconveyance  of  an  equal  quantity 
of  land  mth  that  herein  conveyed,  from  the  town  of  San  Fran- 
cisco to  me,  the  said  Henry  Gerke,  have  given,  granted, 
bargained,  sold,  and  conveyed,  and  by  these  presents  do 
give,  grant,  bargain,  sell,  and  convey,  unto  the  town  of  San 
Francisco  all  my  right,  title,  interest,  and  estate  of,  in,  and 
to  all  that  piece  or  parcel  of  land  herein  described,  which 
said  tract  was  conveyed  to  me,  the  said  Geike,  by  the  au* 
Ihorilies  of  the  town  of  San  Francisco,  by  deed  bearing  date 
September  8,  1846,  and  entered  in  book  B,  district  rec- 
ords, archives  San  Francisco,  page  23,  To  have  and  to 
hold  the  aforesaid  bounded  and  described  premises  unto 
the  town  of  San  Francisco  forever,  as  fully  as  the  same 
was  held  and  possessed  by  me,  the  said  Henry  Gerke." 
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8.  No  other  conveyanco  or  conveyances  appear  to  Lave 
been  made  by  the  town  of  San  Francisco  to  Gerke,  or  by 
Oerke  to  said  town,  than  those  mentioned  in  the  sixth  and 
seventh  findings,  at  or  about  the  dates  of  said  conveyances, 
or  at  any  time  in  any  way  referring  or  relating  to  any  ex- 
change of  lots,  such  as  referred  to  in  said  several  deeds  of 
conveyance. 

9.  That  either  the  date,  *'  September  8,  1846,"  or  "  page 
23"  in  said  deed  of  conveyance  from  Gerke  to  the  town  of 
San  Francisco,  mentioned  in  the  seventh  finding,  is  a  false 
description.  Both  cannot  be  correct,  as  appears  from  the 
face  of  the  record  itself;  and  I  find  from  the  sarrounding 
facts  and  circumstances,  as  shown  by  other  contemporary 
record,  and  documentary  evidence,  and  other  testimony,  that 
"page  23"  is  the  false  description,  which  should  be  '' page 
22." 

That  the  defendant,  the  city  and  county  of  San  Francisco, 
the  successor  of  the  town  of  San  Francisco,  took  possession 
of  said  Union  square,  including  said  premises  in  contro- 
versy, and  inclosed  it  with  a  fence,  as  a  public  square,  prior 
to  1859;  that  in  1860  and  1861  said  city  and  county  graded 
the  whole  of  said  Union  square  to  a  level  with  the  surround- 
ing streets,  and  inclosed  it  with  a  substantial  fence,  and 
subsequently  laid  it  out  in  walks  and  plats,  the  latter  of 
which  were  planted  with  grass  and  ornamental  shrubbery  at 
large  expense;  and  said  city  and  county  of  San  Francisco, 
defendant,  for  more  than  fifteen  years  before  the  commence- 
ment of  this  suit  had  been  in  the  open,  notorious,  exclusive, 
, uninterrupted,  and  adverse  possession  of  said  premises,  by 
itself  and  through  those  holding  under  it,  and  occupying  by 
its  authority  and  permission,  claiming  title  thereto,  and 
holding  and  using  them  as  and  for  a  public  square;  and  said 
defendant  was  in  such  open,  notorious,  exclusive,  and  ad- 
verse possession,  claiming  title  thereto  at  the  commence- 
ment of  this  suit;  and  the  said  defendant  Thomas  King  was 
in  charge  of  said  premises  at  the  commencement  of  this  suit, 
as  the  gardener,  servant,  and  employee  of  said  defendant, 
the  city  and  county  of  San  Francisco,  and  not  otherwise  in 
possession. 
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10.  Tbe  premises  in  question  are  situate  within  the  lands 
granted  by  the  Mexican  government  to  the  pueblo  of  San 
Francisco,  and  finally  confirmed  to  the  city  of  San  Fran- 
cisco by  a  decree  of  the  United  States  circuit  court  of  the 
ninth  circuit  and  district  of  California,  on  May  18,  1865,  as 
said  lands  are  bounded  and  described  in  said  decree,  and 
within  tbe  lands  described  in  and  relinquished  to  tlie  city 
of  San  Francisco  by  section  5  of  ''an  act  to  expedite  the, 
settlement  to  titles  to  lands  in  the  state  of  California," 
passed  July  1,  1864,  found  in  volume  13,  statutes  at  large 
of  the  United  States,  pages  332,  333,  and  in  ''an  act  to 
quiet  the  title  to  certain  lands  within  the  corporate  limits 
of  the  city  of  San  Francisco,"  approved  March  8,  1866,  14 
statutes  at  large  of  the  United  States,  page  4. 

11.  In  addition  to  the  foregoing  special  facts,  I  find  gen- 
erally that  the  premises  in  question  were  granted  by  T.  M» 
Leavenworth,  alcalde,  to  Henry  Gerke  on  September  8, 
1848. 

12.  That  said  Henry  Oerke  afterwards,  on  or  before 
April  8,  1850,  reconveyed  said  premises  to  the  town  of  San 
Francisco,  in  consideration  of  the  conveying  by  the  said 
town  to  him,  and  in  exchange  for  two  fifty-vara  lots,  Nos. 
930  and  935,  and  neither  the  said  town  of  San  Francisco 
nor  any  successor  in  interest  of  said  town  has,  since  said 
reconveyance,  ever  conveyed  or  parted  with  its  title  or  in- 
terest in  said  premises;  and  the  title  of  said  town,  and  the 
possession  of  said  premises,  is  now  in  the  defendant,  the 
city  and  county  of  San  Francisco,  for  public  use. 

13.  After  said  reconveyance  of  said  premises  by  said 
Gerke  to  the  town  of  San  Francisco,  as  stated  in  the  twelfth 
finding  herein;  and  on  the  eighteenth  of  Januaiy,  a.  d.  1876, 
said  Gerke,  by  deed,  in  due  form,  conveyed  all  his  "right, 
title,  and  interest  in  and  to  "  said  premises,  described  in  the 
complaint  herein,  to  J.  S.  Cameron,  who  was  the  son-in- 
law  of  said  Gerke;  and  the  said  Cameron,  subsequently 
and  before  the  commencement  of  this  suit,  without  any  pre- 
vious conference  or  agreement  with  said  plaintiff,  but  by 
direction  of  his  attorney,  and  without  consideration  actu- 
ally paid,  upon  a  nominal  consideration  of  one  dollar,  ex- 
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pressed  in  the  deed,  conveyed  the  same  to  the  plaintiff  in 
this  action,  whereby  whatever  title  and  interest  the  said 
Cameron  had  in  said  premises  became  vested  in  phuut- 
iff.  Bat  at  the  date  of  said  conveyance  from  said  Gerke  to 
said  Cameron  said  Gerke  had  no  title  or  interest  to  or  in 
said  premises,  his  title  having  before  that  time  been  con- 
veyed to  and  vested  in  the  town  of  San  Francisco  and  its 
.saccessor  in  interest. 

14.  Both  said  premises  were  laid  down  on  the  official  map 
of  the  city  of  San  Francisco,  made  by  William  M.  Eddy 
in  1851,  as  a  part  of  a  public  square,  and  so  designated  on 
said  map,  and  also  so  laid  down  and  designated  on  all  sub- 
sequent maps  in  evidence.  At  the  time  of  said  conveyance 
from  said  Gerke  to  said  Cameron  and  the  said  conveyance 
from  said  Cameron  to  plaintiff,  as  stated  in  the  thirteenth 
finding  herein,  the  said  defendant,  the  city  and  county  of 
San  Francisco,  was  in  the  open,  notorious,  adverse  pos- 
session of  said  premises,  claiming  title  thereto  as  and  for  a 
public  square,  it  having  been  inclosed  with  a  substantial 
fence  amply  sufficient  to  protect  said  premises,  and  orna- 
mented with  grass  plats  and  ornamental  shrubbeiy;  and  at 
said  several  times  all  of  the  said  certificates,  petitions, 
grants,  and  deeds  of  conveyances  mentioned  in  those  find- 
ings were  duly  recorded  in  the  proper  books  of  records  in 
the  recorder's  office  of  the  city  and  county  of  San  Francisco, 
forming  a  part  of  the  public  records  of  said  city  and  county, 
with  cross-references  in  the  margins  of  the  records  of  the 
certificate  of  grant  on  said  page  22  of  book  B,  to  the 
record  of  the  said  original  petition  and  grant  in  liber.  58  of 
deeds,  and  references  in  the  margin  of  the  said  record  of 
the  said  petition  and  grant  in  liber  58  of  deeds  to  the  rec- 
ords of  the  said  reconveyance  to  the  town  of  San  Francisco; 
and  said  Cameron  and  said  plaintiff  at  said  dates  had  actual 
notice  of  the  facts  in  these  findings  stated,  or  if  mistaken 
in  this,  such  means  of  notice,  if  made  available  as  should 
and  would  lead  to  actual  notice  of  the  true  condition  and 
state  of  the  title  of  said  premises,  which  means  of  notice 
they  were  required  by  law  to  observe.  Said  Cameron  be- 
fore said  conveyance  to  him  had  an  abstract  of  said  title, 
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aod  coDsalted  several  attorneys  as  to  its  yalidity,  and  be- 
fore and  at  the  time  of  said  conveyance  liad  actual  knowl- 
edge that  said  Gerke  was  not  in  possession  thereof,  and 
that  said  city  and  county  were  in  possession,  claiming  said 
premises  as  a  public  square. 

CONCLUSION  OF  LAW. 

1.  That  said  false  description,  "page  23,"  in  said  convey-, 
auce  of  said  Gerke  to  said  town  of  San  Francisco  must  be 
rejected  and  disregarded,  leaving  the  description  to  be  the 
tract  "was  conveyed  to  the  said  Gerke  by  the  authorities 
of  the  town  of  San  Francisco  by  deed  beaHng  date  Septem- 
ber 8,  1846,  and  entered  in  book  B,  district  records, 
archives  of  San  Francisco,"  which  is  sufficient  in  connec- 
tion with  the  other  documents  and  facts  referred  to  and  in- 
dicated therein,  and  other  evidence,  to  identify  the  land 
conveyed. 

2.  That  both  by  conveyance  from  said  Gerke  and  by 
virtue  of  an  adverse  possession  for  the  period  prescribed 
by  the  statute  of  limitations,  and  by  virtue  of  the  several 
acts  of  congress  referred  to  in  the  finding  of  facts,  the  title 
to  the  premises  in  controversy  at  the  commencement  of  the 
action  was,  and  it  now  is,  vested  in  the  defendant,  the  city 
and  county  of  San  Francisco. 

3.  That  the  action  is  barred  by  the  statute  of  limitations. 

4.  That  the  plaintiff  has  no  title  to  said  land  and  prem- 
ises described  iu  the  complaint. 

6.  That  the  defendants  are  entitled  to  judgment,  and  for 
costs. 

irUliam  Irvine,  W.  S.  Wbod^  and  B.  E.  Lloyd,  for  plaintiff. 

W.  6\  Burnett,  for  defendants. 

Sawyeb,  Circuit  Judge  (after  stating  the  facts  set  out  in 
the  findings).  The  contest  in  this  case  arises  out  of  a  de- 
fect in  a  conveyance  from  Henry  Gerke  to  the  town  of  San 
Francisco,  executed  in  1860;  but  the  day  and  month  are 
left  blank.  It  was  acknowledged,  however,  April  8,  1850; 
and  recorded  on  the  following  day.    Gerke,  before  the  land 
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vas  surreyed  into  lots,  had  received  a  grant  of  two  fifty- 
vara  lots  in  1848 — or  rather  an  unsurvejed  lot  fifty  by  one 
hundred  varas,  equal  to  two  fifty-vara  lots.  Upon  extend- 
ing the  surveys  subsequently,  by  direction  of  the  ayunta- 
miento,  six  fifty-vara  lots  were  set  apart  as  a  public  square, 
since  known  as  Union  Square,  which  embraced  the  lots 
before  granted  to  Gerke.  Gerke  then  petitioned  the  town 
council  either  to  set  apart  these  two  lots,  so  taken  into  the 
public  square,  to  him,  or  else  to  grant  him  an  equal  amount 
of  the  adjoining  land.  The  common  council  thereupon 
passed  a  resolution  giving  him  two  fifty-vara  lots,  Nos.  930 
and  935,  fronting  on  the  same  square,  on  the  south  side  of 
Geary  street,  in  exchange  for  the  lots  before  granted  to  him, 
which  latter  lots,  if  regularly  numbered,  would  be  numbers 
918  and  919,  and  this  exchange  was  accepted  by  Gerke.  The 
deeds  to  Gerke  of  lots  930  and  935  were  drawn  up  and  exe- 
cuted by  the  alcalde,  in  pursuance  of  the  resolution,  on 
March  18, 1850;  and  the  deed  to  the  other  lots  from  Gerke  to 
the  town  was  also  drawn  up,  but  the  day  of  the  month  and  the 
month  left  blank.  Probably  Gerke  was  not  present  at  the 
time,  and  the  blanks  were  left  to  be  filled  at  the  time  of  the 
execution  of  the  deed,  but  were  overlooked  at  that  time.  At 
all  events,  they  were  not  filled,  but  the  deed  was  acknowl- 
edged a  few  days  afterward,  on  April  8,  and  put  on 
record.  This  was  manifestly  one  transaction,  the  deed 
from  Gerke  to  the  town  being  a  part  of  it.  These  were 
mutual  conveyances,  to  carry  out  the  design  of  an  exchange 
of  lots — one  deed  from  the  town  to  Gerke  recited  that  the 
lot  935,  conveyed  thereby,  is  conveyed  **  in  lieu  of  lot  919;" 
and  that  it  is  made  '*  forand  in  consideration  of  the  reconvey^ 
avce  by  said  Henry  Gerke  of  the  above  lot  number  nine  hun- 
dred and  nineteen."  And  the  other  deed  has  a  like  recital 
and  statement  with  reference  to  the  conveyance  of  lot  930, 
for  a  reconveyance  of  lot  918.  No  other  transaction  of  a 
similar  kind  took  place  between  the  parties.  The  transac- 
tion is  all  plain  enough  upon  the  face  of  the  grants  from 
the  town  to  Gerke,  wherein  the  facts  are  all  recited.  There 
can  be  no  mistake  about  it.  But  in  the  deed  of  reconvey- 
ance from  Gerke  to  the  town,  instead  of  describing  the 
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property  by  the  numbers  of  the  lots,  or  by  the  deacription 
of  the  lands  as  given  in  the  alcalde's  grant  to  him,  they 
undertook  to  describe  it  in  part  by  reference  to  the  pnge  of 
the  record  of  the  brief  certificate  of  the  alcalde,  that  a  grant 
had  been  made  to  him;  and  in  this  reference  to  the  page  of 
the  record  there  is  a  mistake.  The  reference  to  the  page, 
however,  is  not  the  whole  description.  There  are  other 
points  of  description,  referring  to  extrinsic  facts,  which  are 
readily  shown  by  other  documentary  and  record  evidence, 
and  the  transactions  alluded  to  in  the  deed,  which  enables 
us  to  apply  the  deed,  without  difficulty  or  embarrassment, 
to  the  proper  subject-matter.  One  fact  is,  that  the  convey- 
ance is  ''in  consideration  of  the  reconveyance  of  an  equal 
quantity  of  land  with  that  herein  conveyed." 

The  quantity,  then,  ''herein  conveyed"  must  be  fifty 
varas  by  one  hundred  varas,  or  two  fifty-vara  lots;  for  by 
reference  to  the  only  conveyance  to  him  that  could  relate  to 
the  transaction,  there  were  two,  and  only  two,  fifty-vara  lots; 
and  in  those  conveyances  so  referred  to,  both  the  lots  con- 
veyed and  those  in  consideration  of  which  they  are  con- 
veyed are  distinctly  specified  by  their  proper  numbers, 
thus  distinctly  identifying  the  lots  conveyed  by  both  sides. 
But  the  deed  in  dispute  goes  on  to  say,  that  I  convey  "  all 
my  right,  title,  interest,  and  estate  of,  in,  and  to  all  that 
piece  or  parcel  of  land  herein  described,  which  said  tract 
was  conveyed  to  me,  the  said  Gerke,  by  the  authorities  of 
the  town  of  San  Francisco  by  deed  hearing  date  September 
8,  184^,  and  entered  in  book  B,  district  records,  archives 
of  San  Francisco,  page  23."  Had  the  description  stopped 
at  "  San  Francisco,"  omitting  "page  23,"  there  could  not 
have  been  a  possible  question;  for  by  reference  to  the 
record  with  the  records  of  the  other  deeds,  etc.,  the  matter 
would  have  been  perfectly  certain.  There  would  not  have 
been  the  slightest  difficulty  in  applying  the  description  to 
the  proper  subject-matter;  the  description  would  have  been 
good  and  certain  without  the  "page  23."  But  upon  refer- 
ring to  page  23,  of  book  B,  we  find  a  grant  from  the  au- 
thorities of  the  town  of  San  Francisco  to  Gerke,  but  it  is  for 
one  hundred  vara^  square^  lyiQg  in  another  situation;  and 
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therefore  of  double  the  quantity,  and  not  ''an  equal  quan- 
tity, of  land."  The  deed,  also,  on  that  page,  is  not  a  deed 
bearing  date  September  8,  184^;  but  a  oertiiicate  of  a  deed 
stated  as  bearing  date  September  8,  1848.  There  is  no 
record  of  a  deed  on  that  page  bearing  date  in  184^.  There 
is,  then,  upon  the  face  of  the  deed,  when  compared  with 
the  record,  &  falsa  demonstraiio — a  false  description.  Either 
the  date  of  the  grant  referred  to  or  the  number  of  the  page 
of  the  record  is  necessarily  and  manifestly  false;  and  we 
must  ascertain,  if  we  can,  from  the  other  portions  of  the 
deed,  and  the  record,  and  the  other  facts  surrounding  the 
transaction,  which  is  the  false  description,  and  reject  it,  if 
there  is  enough  left  to  enable  us  to  apply  the  remainder  to 
>  the  proper  subject-matter.  Says  Greenleaf,  sometimes 
"  the  description  is  true  in  part,  but  not  true  in  every  par- 
ticular. The  rule,  in  such  cases,  is  derived  from  the  maxim. 
Falsa  demonstratio  non  nocet,  cum  de  corpore  constat.  Here, 
so  much  of  the  description  as  is  false  is  rejected;  and  the 
instrument  will  take  effect  if  a  sufficient  description  remains 
to  ascertain  its  application:"  1  Greenl.  Ev.,  sec.  301. 

By  referring  to  page  ^2  of  this  same  book  B,  the  oppo- 
site page  facing  ''  page  23,"  we  find  the  certificate  of  a  grant 
of  the  premises  in  question,  which  states,  as  it  was  origi- 
nally written,  that  they  were  granted  to  Gerke  by  the  au- 
thorities of  the  town  on  September  8, 1845 — the  very  date 
mentioned  in  the  deed  containing  the  false  description;  and 
the  grant  in  that  case  is  also  of  ''  an  equal  quantity  of  land." 
It  is  true  that  the  figure  8,  both  in  this  grant  and  in  the 
other  grant  certified  on  the  same  page,  has,  at  some  time, 
since  originally  entered,  been  written  over  the  figure  6,  so 
that  it  now  reads  184<9  instead  of  1846.  But  the  original 
entry,  as  clearly  appears,  was  1846,  and  it  is  not  known  or 
satisfactorily  shown  when  the  change  was  in  fact  made. 
That  it  was  made  is  clearly  apparent  both  from  inspection 
and  other  testimony  to  the  fact,  including  the  testimony  of 
Leavenworth,  the  alcalde  who  made  the  grant.  Undoubt- 
edly the  date  should  originally  have  been  1848,  for  Leav- 
enworth was  not  alcalde  in  1846,  the  date  at  which  the 
grant  was  first  certified  to  have  been  made,  and  the  grant 
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conld  not  haye  been  made  by  Leavenworth  at  the  time 
stated  in  the  certificate,  as  originally  written.  But  the 
deed  under  consideration,  containing  the  false  description, 
does  not  describe  the  date  of  the  certificate  in  book  B,  which 
itself  has  no  date,  but  by  the  date  of  the  deed  itself — ''  deed 
bearing  date  September  8, 1846  " — not  certificate  of  that  date. 
The  deed  or  grant  itself  is  not  recorded  or  entered  in  full 
in  that  book.  There  is  simply  a  brief  certificate  of  a  past 
transaction — a  brief  certificate  that  on  a  prior  day  a  grant 
had  been  made  to  Gerke,  which  was  the  form  at  that  time 
of  making  a  record  of  the  transaction.  And  this  certificate, 
evidently,  was  not  made  at  the  date  of  the  grant,  for  the 
entries  of  grants  of  different  dates  are  all  mixed  np  in  the 
record,  there  being  certificates  of  a  number  of  long-subse-  . 
quent  grants  scattered  along  through  prior  pages  of  the 
book,  and  of  grants  of  an  earlier  date  on  subsequent  pages, 
thus  showing  that  these  brief  certificates  that  grants  had 
been  made  were  not  entered  at  the  time  of  making  the 
grants,  but  often  some  time  after  the  grant  was  made. 

They  do  not  purport  to  be,  and  are  not,  copies  of  the 
grants.  The  practice  then  seems  to  have  been  for  the  party 
desiring  a  grant  to  present  a  formal  written  petition  to  the 
alcalde,  stating  the  facts,  and  describing  the  lot  wanted. 
Following  the  petition,  the  grant  was  written  upon  the  same 
sheet  of  paper,  or  a  sheet  attached  to  it,  and  signed;  and 
the  petition  and  grant  so  appended  thereto  were  delivered 
to  the  party  as  his  evidence  of  title.  The  alcalde,  at  his 
leisure,  seems  to  have  afterward  entered  in  book  B  the 
brief  certificate  that  he  had  made  the  grant  at  the  date 
stated,  and  this  was  his  ofiicial  record  of  the  fact.  After- 
ward, under  the  early  statutes  of  California,  these  original 
petitions  and  grants  were  brought  in  by  the  grantees,  or 
those  deriving  title  from  them,  and  recorded;  and  by  the 
statutes  these  records  were  made  evidence  of  title. 

Looking  to  the  records,  we  find  that  the  petition  and 

grant,  of  which  the  entry  on  page  22  is  a  certificate,  is  duly 

recorded  in  pursuance  of  the  statutes.     And  this  petition 

describes  fully  and  clearly  the  premises  in  question,  and 

'^rant  appended,  grants  the  premises  as  described,  be- 
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ing  fifty  by  one  hundred  yaras,  or  two  fifty-vara  lots;  or,  in 
the  language  of  the  grant  itself,  "adjoining  the  tier  of  lots 
next  to  the  pink  line  of  the  town  survey,  comprising  two 
lots,  each  fifty  varas  square."  And  the  grant  bears  date,  in 
fact,  as  shown  by  the  record,  "September  8,  184^,"  pre- 
cisely corresponding  with  the  date  of  the  certificate  as  first 
written  on  page  22  of  the  records,  and  this  petition  and 
grant  constitute  the  deed  bearing  date  September  8,  1846^, 
and  entered  in  book  B,  district  records,  referred  to  in 
the  deed  in  question  containing  the  false  description,  so 
that  the  original  grant  is  referred  to  as  a  part  of  the  descrip- 
tion, and  the  date  referred  to  is  the  date  written  in  the 
deeds,  and  not  the  date  that  ought  to  have  been  written 
therein — ''deed  ftcanngr  date;"  and  as  it  is  the  original,  it 
is  the  better  authority  as  to  what  the  date  as  origiually  writ- 
ten was.  The  certificate  on  page  22  must  have  been  entered 
from  the  grant  itself,  otherwise  the  date,  as  originally  writ- 
ten in  the  certificate,  would  not  have  corresponded  with  the 
date  on  the  grant;  and  especially  so,  as  both  must  have  been 
erroneous,  in  fact,  as  we  have  before  seen — Leavenworth 
not  being  alcalde  in  1846.  Yet  such  is  the  date  of  the 
grant,  and  also  of  the  certificate  as  originally  written. 
The  grant  could  not  have  been  present  when  the  con*ection 
in  the  certificate  was  made  from  1846  to  1848,  or  it  would, 
doubtless,  also  have  been  corrected. 

Whether  the  correction  in  the  record  was  made  before  the 
execution  of  the  deed  in  question,  containing  the  false  de- 
scription, is  not  satisfactorily  shown.  If,  afterward,  then 
the  description  in  the  deed  in  question  at  the  time  it  was 
made  corresponded  with  the  date  then  stated  in  the  certifi- 
cate, as  well  as  with  that  of  the  *'  deed  itself,  bearing  date 
September  8,  1846."  It  is  quite  probable  that  the  deed  in 
question  was  drawn  with  this  certificate  on  page  22  before 
the  draftsman  at  the  time,  and  as  the  two  pages  face  each 
other,  in  glancing  at  it  to  get  the  number,  his  eye  fell  upon 
the  wrong  page,  and  hence  the  mistake  in  the  page  in  his 
draft  of  the  deed.  But  he  would  hardly  have  copied  1846, 
had  the  correction  been  then  made,  as  the  record  now  shows, 
very  distinctly,  1848 — the  8  is  heavy  lines  appearing  written 
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over  the  6.  But  however  this  may  be,  by  looking  to  the 
original  petition  and  grant,  a  part  of  the  record  of  the  title, 
and  to  the  deeds  of  the  other  lots  conveyed  in  exchange 
wherein  the  transaction  of  the  exchange  is  fully  stated,  and 
the  lots  exchanged  on  both  sides  designated  by  their  proper 
numbers,  and  considering  the  fact  that  the  deed  in  question 
states  the  consideration  to  be  a  conveyance  of  *' an  equal 
quantity  of  land,"  thereby  directing  attention  to  the  other 
conveyance  and  the  other  surrounding  facts  disclosed  by  the 
evidence,  and  it  is  perfectly  clear  which  is  the  false  descrip- 
tion; and  that  the  falsity  consists  in  appending  to  the  de- 
scription, which  was  clearly  sufficient  without  it,  **  page  23," 
instead  of  ''  page  22,"  as  it  should  have  been,  if  the  page 
was  to  be  mentioned  at  all.  Page  23  being  manifestly  the 
false  description,  it  must  be  rejected,  and  rejecting  it  alto- 
gether, the  application  of  the  remaining  description  to  the 
proper  subject-matter  is  easy  and  entirely  clear,  in  view  of 
the  surrounding  facts.  That  such  rejection  must  be  made, 
and  effect  given  to  the  description  left,  is  established  by  the 
decision  of  the  United  States  supreme  court  in  Jtliite  v. 
Lnming,  93  U.  S.  524,  in  which  the  judgment  of  this  court 
was  affirmed,  wherein  several  distinct  calls  of  physical  ob- 
jects were  rejected,  and  the  last  course  reversed,  on  the 
ground  that  the  calls  rejected  and  the  course  reversed  ap- 
peared to  be  falsa  demonstration  That  case  presents  a  re- 
markable instance  of  the  extent  to  which  courts  are  justified 
in  going  in  the  rejection  of  false  descriptions  in  written 
instruments. 

Bejecting  the  false  description  apparent  on  the  record,  the 
part  which  is  false  appearing  from  the  contemporaneous 
records  and  documentary  evidence,  and  from  the  undisputed 
facts  surrounding  the  transaction,  and  adopting  the  remain- 
ing description,  explained  and  illustrated  by  the  other  docu- 
ments and  transactions  referred  to  in  the  description,  the 
title  is  clearly  in  the  defendant,  the  city  and  county  of  San 
Francisco. 

Again,  the  construction  contemporaneously  and  subse- 
quently put  upon  the  deed  in  question,  and  for  many  years 
acted  upon  and  acquiesced  iii  by  the  parties  to  the  deed, 
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bring  us  to  the  same  conclusion.  The  city  acting  under  the 
deed  took  possession  of  the  property  intended  and  supposed 
to  have  been  conveyed,  without  objection  from  Gerke,  who 
acquiesced  in  that  possession  for  more  than  a  quarter  of  a 
century  after  the  transaction,  before  making,  so  far  as  ap* 
pears,  any  adverse  claim,  or  before  he  conveyed  what  he 
described  as  ''  all  his  right,  title,  and  interest  in  the  land '' 
to  his  son-in-law,  Cameron,  while  he  had  long  before  con- 
veyed the  lots  received  in  exchange  for  the  lots  in  question, 
as  well  as  all  other  lots  granted  to  him  by  the  alcalde  or  the 
town  of  ISan  Francisco.  This  itself  is  a  practical  construc- 
tion of  the  defective  deed  by  the  acts  of  both  parties  to  it; 
and  in  sach  cases  the  acts  of  the  parties,  showing  their  own 
construction,  may  be  considered  by  the  court  in  construing 
a  deed  of  doubtful  import.  {Mulford  v.  Le  Franc,  26  Cal. 
108-110,  and  cases  cited;  Reamer  v.  Nesmilh,  34  Id.  627.) 
Mulford  V.  Le  Franc  was  cited  approvingly,  as  an  authority 
on  this  point,  by  the  supreme  court  of  the  United  States,  in 
Sleinbach  v.  Steivart,  11  Wall.  576. 

I  am  satisfied  from  the  attendant  facts  that  Cameron  had 
actual  notice  of  the  condition  of  the  title,  if  such  notice  or 
want  of  notice  could  affect  his  right  in  the  matter.  It  is 
scarcely  possible,  considering  his  relation  to  the  grantor, 
and  the  notoriety  of  the  facts — being,  as  it  were,  a  part  of 
the  public  history  of  the  town  and  city  of  San  Francisco — 
that  he  should  not  have  known  all  about  it.  Bat  if  he  did 
not,  the  state  of  the  record  of  the  various  documents  con- 
nected with  the  transaction,  with  the  cross-references  from 
one  record  to  another;  the  falsity  of  the  description  in  some 
particulars  apparent  on  the  record  itself  of  the  defective 
deed;  the  long-continued  and  then  present  notorious  and 
open  possession  of  the  defendant,  afforded  him  means  of 
notice  of  the  real  character  of  the  transaction,  and  of  the 
title  of  the  city,  that  he  was  bound  to  avail  himself  of; 
and,  making  the  inquiry  he  was  called  upon  to  make,  he 
could  not  have  failed  to  discover  the  truth.  Besides,  his 
conveyance  itself  only  purports  to  convey  such  interest  as  the 
grantor  had,  which,  under  the  circumstances,  is  a  fact  of 
great  siguiiicuuce.     Cameron  himself  testifies  that  le  knew 
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that  Gerke  was  not  in  possession,  and  that  the  premises 
were  occupied  and  claimed  as  a  public  square;  that  he  had 
an  abstract  of  the  record  of  the  title,  and  consulted  sev- 
eral eminent  lawyers  as  to  its  validity,  before  the  convey* 
ance  to  him.  The  conveyance  to  the  plaintiff  must  also 
have  been  with  notice,  certainly  with  ample  means  of  knowl- 
edge. Besides,  he  was  not  a  purchaser  for  a  valuable  con- 
sideration. The  conveyance  purports  on  its  face  to  have 
been  made  for  the  nominal  sum  of  one  dollar;  but  it  is 
clear,  from  the  testimony,  that  no  consideration  was  in  fact 
paid.  Tbis  conveyance  was  manifestly  made  merely  for  the 
purpose  of  putting  the  title  in  an  alien,  in  order  to  enable 
the  action  to  be  prosecuted  in  the  national  courts  instead  of 
the  state  courts  in  the  city  of  San  Francisco.  The  testi- 
mony of  Cameron  is,  that  he  had  no  agreement  with  the 
plaintiff,  Hamm,  in  regard  to  the  matter  before  tbe  convey- 
ance was  made;  but  that  he  made  the  conveyance  to  plaintiff 
by  direction  of  bis  attorney,  without  at  the  time  asking  tbe 
reason  why.  Plaintiff  himself  was  not  present  when  tbe 
conveyance  was  made.  The  attorney — not  one  of  tbe  pres- 
ent attorneys  in  the  case — subsequently,  be  says,  gave  as 
one  reason  for  tbe  conveyance  his  desire  to  relieve  tbe  state 
judge  of  tbe  responsibility  of  deciding  against  tbe  city. 
Plaintiff  testifies  tbat  after  the  commencement  of  tbe  action 
he  reconveyed  three  fourths  to  Cameron  (and  Cameron  ad- 
mits a  reconveyance  of  a  part);  but  tbat  be  is  not  certain 
whether  be  has  conveyed  tbe  remainder  to  any  one  or  not. 
Tbe  attorney,  he  says,  and  himself  bad  an  interest  in  it  for 
services  to  be  rendered  in  recovering  tbe  lot.  He  also  tes- 
tifies tbat  he  does  not  know  tbat  he  ever  saw  tbe  deed  from 
Cameron  to  him;  tbat  be  does  not  control  tbe  suit;  tbat  be 
does  not  pay  the  expenses  of  the  litigation,  and  does  know 
wbo  does.  I  think  I  am  fully  justified  by  tbe  evidence  in 
findiug  tbat  botb  Cameron  and  the  plaintiff  had  ample  no- 
tice of  tbe  condition  of  the  title;  and  tbat  tbe  action  is  a 
mere  speculative  one,  entitled  to  no  more  consideration 
than  a  court  under  tbe  strict  rules  of  law  is  compelled  to 
give  it.  Tbe  stake  played  for  was  a  very  large  one,  and  tbe 
parties  to  tbe  action,  ostensible  and  roil,  took  the  chances 
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on  the  supposed  defective  title  of  the  city.  But  if  the 
record  title  in  the  defendant  is  in  any  particular  defective, 
it  is  cured  by  the  statute  of  limitations.  The  action  was 
clearly  barred  under  the  statute  long  before  its  commence- 
ment. 

I  have  no  doubt  as  to  where  the  title  is,  and  there  must 
be  findings  and  a  judgment  for  the  defendants,  and  it  is  so 
ordered. 


In  be  Arno  White,  on  Habeas  Cobpus. 

Circuit  Court,  District  op  California. 
Mat  24,  1883. 

1.  CouBT-MARTiAL— Jurisdiction. — A  court-martial  has  exclusive  jurisdic- 

tion to  try  a  party  duly  enlisted  in  the  army,  for  the  military  offense  of 
desertion. 

2.  Dksbrtion— Statute  of  Limitations. — The  limitation  prescribed  for  the 

trial'and  punishment  of  the  offense  of  desertion  by  the  one  hundred  and 
third  article  of  war  is  matter  of  defense,  and  the  tribunal  haviufi;  juris- 
diction to  try  the  charge  of  desertion  is  the  tribunal  having  jurisdiction 
to  determine  whether  the  bar  of  the  statute  has  attached  or  not. 

3.  Same — Crv'iL  Courts  Have  No  Jurlsdiction  to  interfere  with  the  mili 

tary  tribunals,  while  proceeding  regularly  in  the  exercise  of  their  juris- 
diction to  try  parties  accused  of  desertion  from  the  army. 

Before  Fiei.d,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

Petitioner,  in  propria  pei^aona. 

W,  Winthrop^  judge  advocate^  for  Major  Frank. 

By  the  Court,  Sawyer,  Circuit  Judge.  On  July  13  a  writ 
of  habeas  corpus  vthB  issued  upon  the  petition  of  Arno  White, 
alleging  that  he  is  unlawfully  detained  by  Major  Eoyal  T. 
Frank,  of  the  First  Begimeut  of  Artillery,  United  States 
Army,  commanding  the  post  at  Alcatraz  island;  that  the 
illegality  consists  in  this:  that  he  was  arrested  on  June  23 
last,  and  he  is  now  held  for  trial  before  a  court-martial  as 
an  alleged  deserter  from  the  Eighth  Begiment  of  Infantry, 
for  the  offense  of  desertion  alleged  to  have  been  committed 
at  Benicia,  California,  on  February  7, 1880;  that  the  mili- 
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tary  statute  of  limitations  in  the  one  hundred  and  third 
article  of  war  provides  that  "no  person  shall  be  liable  to 
be  tried  and  punished  by  a  general  court-martial  for  any 
offense  which  appears  to  have  been  committed  more  than 
two  years  before  the  issuing  of  the  order  for  such  trial,  iin- 
less  by  reason  of  having  absented  himself,  or  of  some  other 
manifest  impediment  he  shall  not  have  been  amenable  to 
justice  within,  that  period;"  that  more  than  two  years  had 
elapsed  before  his  arrest  after  the  date  of  said  alleged  de- 
sertion; and  he  has  not  during  said  period  absented  himself, 
but  has  remained  openly  in  San  Francisco,  and  been,  dur- 
ing all  said  period,  within  the  jurisdiction  of  said  court- 
martial,  amenable  to  justice.  The  writ  having  been  served, 
the  said  Major  Frank  produced  the  body  of  the  petitioner, 
and  made  due  return  to  the  writ:  that  he  is  the  officer  in 
command  of  the  post  at  Alcatraz  island,  employed  by  the 
military  authorities  as  a  place  of  detention  and  confinement 
of  military  prisoners;  that  the  petitioner  was,  on  June  23, 
1883,  by  order  of  the  commander  of  the  proper  military 
department,  arrested  and  committed  to  said  post,  and  to  his 
charge,  as  commandant,  in  whose  custody  he  now  is  held  in 
confinement;  that  he  is  so  held  by  authority  of  the  United 
SStates,  aud  the  order  of  his  commander,  as  an  alleged 
deserter  from  the  Eighth  Begiment  of  Infantry  of  the  United 
States  Army,  to  await  trial  by  a  general  court-martial,  and 
for  the  performance  of  such  military  service  as  may  be  due 
by  him  to  the  United  States. 

Upon  the  hearing  on  the  petition,  and  return,  the  follow- 
ing facts  were  agreed  to  by  the  parties:  The  petitioner  en- 
listed at  Boston,  Massachusetts,  January  18,  1876,  as  a 
private  in  the  Eighth  Begiment  of  Infantry,  United  States 
Army,  for  five  years.  He  deserted  from  the  said  regiment 
aud  the  military  service  at  Benicia,  California,  where  his 
company  was  then  stationed,  on  February  7,  1880.  After 
his  alleged  desertion,  continuously  till  his  arrest,  he  re- 
mained and  resided  in  the  state  of  California,  and  except 
one  month,  during  which  time  he  was  at  Bed  Bluff,  Cali- 
fornia, he  resided  in  the  city  of  San  Francisco,  making  no 
attempt  to  conceal  himself*    He  was  arrested  in  San  Fran- 
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cisco  on  Jane  23,  1883,  and  by  order  of  the  commander  of 
tbe  department  committed  to,  and  he  has  ever  since  been 
confined  at,  the  post  at  Alcatraz  island,  California,  com- 
manded by  the  officer  to  whom  the  writ  was  directed,  '*to 
awaifc  trial  by  general  court-martial,  and  for  the  performance 
of  snch  military  service  as  may  still  be  due  by  him  to  the 
United  States."  No  order  for  his  trial  by  a  court-martial 
has  yet  been  issued. 

On  the  state  of  facts  set  out,  is  the  petitioner  legally  held 
for  trial  by  a  court-martial  for  the  military  offense  of  de- 
sertion ?  If  so,  he  must  be  remanded  and  the  writ  dis- 
charged, whether  he  is  amenable  to  punishment  under  the 
statute  of  limitations  or  not.  It  is  not  disputed  that  a  mil- 
itary court-martial  has  general  jurisdiction  to  try  a  party  for 
the  military  offense  of  desertion.  The  jurisdiction  is  clearly 
conferred  upon  courts-martial  by  the  constitution  and  laws 
of  the  United  States,  and  it  is  exclusive.  This  covers  the 
whole  ground.  Jurisdiction  to  determine  whether  a  party 
is  guilty  of  the  offense  necessarily  involves  the  jurisdiction 
to  determine  what  constitutes  the  offense  under  the  statute 
— ^jurisdiction  to  construe  the  statute  and  adjudge  what 
under  the  statute  constitutes  a  good  defense  against  the 
prosecution — and  to  determine  whether  the  facts  exist  or 
not  which  are  claimed  to  constitute  a  valid  defense.  Ju- 
risdiction is  authority  to  hear,  examine,  and  determine. 
The  examination  and  determination  of  the  issues  presented 
is  the  exercise  of  jurisdiction.  (In  re  Bogart,  2  Saw.  397, 
where  the  question  is  fully  discussed,  and  cases  cited.)  A 
military  court-martial,  duly  organized,  has  jurisdiction  to 
try  a  party  charged  with  desertion.  The  fact  of  desertion 
beiug  proved,  if  there  is  any  legal  ground  of  excuse  or  ex- 
oneration from  punishment,  that  is  matter  of  defense;  and 
the  court  having  jurisdiction  to  try  the  charge  necessarily 
has  jurisdiction  to  determine  whether  there  is  any  legal  de- 
fense. A  desertion  having  taken  place,  whether  the  statute 
of  limitations  has  run  against  it  and  barred  punishment  is 
matter  of  defense,  and  must  be  determined  by  the  same 
tribunal  which  tries  the  charge.  This  point  was  made, 
carefully  argued  by  counsel,  and  determined  by  the  court, 
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after  fall  consideratioD,  in  Bogarfs  Case,  2  Saw.  409,  the 
oircuit  and  district  judges  eoncarriug. 

In  this  case,  the  petitioner  alleges,  as  a  ground  of  the 
illegality  of  the  imprisonment,  that  the  offense  charged  was 
committed  more  than  two  years  before  the  arrest  and  order 
for  a  court-martial.  This  is  one  of  the  issues  tendered. 
It  is  not  admitted  in  the  return,  but  is  in  the  statement  of 
facts.  This  admission  is  only  a  substitute  for  evidence  on 
the  hearing.  But  this  is  not  the  court  to  tiy  that  issue. 
The  court-martial  is  the  tribunal  invested  with  that  juris- 
diction. Should  this  case  be  tried  before  a  court-martial, 
duly  organized,  and  decided  against  the  petitioner,  this 
court  would  have  no  appellate  jurisdiction — no  reviewing 
power — by  habeas  corpus  or  otherwise  over  its  decision. 
Nor  are  we  authorized  to  interfere  in  advance,  anticipating 
that  the  point  may  be  wrongly  decided,  and  take  the  case 
away  from  the  court  having  jurisdiction  to  tiy  it,  and  deter- 
mine it  ourselves. 

This  would  be,  in  our  judgment,  a  plain  usui-pation  of  a 
jurisdiction  committed  to  another  tribunal — a  jurisdiction 
not  conferred  upon  this  court.  We  can  ouly  inquire 
whether  the  military  authorities  are  'proceeding  regularly 
tvifJiin  their  jurisdicHon,  If  they  are,  we  cannot  interfere, 
no  matter  what  errors  may  be  committed  in  the  exercise  of 
its  lawful  jurisdiction.  A  case  on  habeas  coi^jms  in  the 
United  States  district  court  for  the  southern  district  of 
New  York  has  been  called  to  our  attention  {In  re  Davisov), 
where  the  petitioner  was  discharged  on  its  nppearing,  by 
the  admission  of  the  parties,  that  more  than  two  years  had 
elapsed  after  the  desertion  without  anything  to  obstruct  an 
arrest  and  trial.  We  do  not  conceive  that  the  admission  of 
the  facts  in  the  course  of  the  proceedings  can  affect  the 
question  of  jurisdiction.  The  point  is,  that  the  court-mar- 
tial, and  not  this  court,  has  jurisdiction  to  determine  the 
facts  and  administer  that  branch  of  the  law.  The  civil 
courts  have  nothing  to  do  with  it  so  long  as  the  military 
tribunals  are  proceeding  regularly  toithin  their  jnrisdldioiu 
It  does  not  appear  that  the  jurisdictional  point  was  dis- 
tinctly presented  or  argued  before  the  court  in  that  case. 
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The  coart  seems  to  have  assumed  that  it  had  jurisdiction 
without  much  consideration.  However  this  may  be,  the 
point  was  fully  argued  by  counsel,  and  examined  and  de- 
termined upon  careful  consideration  by  the  court  in  this 
circuit  so  long  ago  as  1873,  in  Bogart'a  Case,  and  notwith- 
standing our  great  respect  for  the  decisions  of  the  district 
judge  of  the  southern  district  of  New  York,  we  see  no  good 
ground  for  doubting  the  correctness  of  our  former  decision. 
Were  the  question  properly  before  us,  we  should  have  no 
difficulty  in  reaching  the  same  conclusion  as  to  the  effect 
of  .the  statute  of  limitations  as  that  attained  in  Davison's 
Case,  in  the  district  court  for  the  southern  district  of  New 
York;  but  that  question  is  not  properly  before  us.  As  that 
is  exclusively  a  question  for  the  tribunal  having  jurisdiction 
to  try  a  party  charged  with  the  offense  of  desertion,  we  are 
not  authorized  to  consider  the  question  at  all. 

The  prisoner  must  be  remanded  to  the  custody  of  the 
officer  having  him  in  charge,  to  be  held  for  trial  for  the 
offense  charged,  in  the  due  course  of  such  proceedings,  and 
the  writ  discharged;  and  it  is  so  ordered. 


McFabland  et  als.  V.  Selby  Smelting  and 
Lead  Co. 

District  Court,  District  of  California. 
May  28,  1883. 

1.  Collision— Steamer  Too  Near  Wharf — ^Fault. — A  small  stern-wheeler, 

after  giving  the  usual  preliminary  signal,  a  long  whistle,  was  moving 
slowly  and  carefully  out  from  her  slip,  about  two  o'clock  in  the  day, 
when  her  stern  came  into  collision,  about  ninety  feet  from  the  wharf, 
with  a  steamer  that  was  proceeding  at  a  moderate  rate  of  speed,  but 
within  one  hundred  feet  of  the  wharf:  Helcl,  that  the  steamer  was  in 
fault  in  proceeding  so  near  to  the  wharf,  and  in  not  noticing  the  signal 
of  the  stern-wheeler  and  avoiding  the  collision. 

2.  Same— Failurb   of   Small   Stern-wheeler   to    have   Lookout    at 

Stern — Damages. — It  was  not  a  fault  on  the  part  of  the  stern-wheeler 
not  to  have  a  lookout  at  her  stem,  and  as  no  other  fault  is  alleged,  the 
whole  damage  for  the  collision  must  be  borne  by  the  steamer. 
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Before  Hoffman,  District  Judge. 

W.  S.  Good/elloiv,  for  libellant. 
Charles  Fage,  for  claimants. 

Hoffman,  J.  The  facts  upon  which  the  libellant  relies 
for  a  recovery  are  substantially  as  follows:  On  the  twelfth 
of  May,  1882,  about  two  o'clock  P.  m.,  the  small  stern- 
wheeler  Pilot  was  slowly  and  carefully  backing  out  from  her 
berth  on  the  north-westerly  side  of  Jackson-street  wharf,  in 
this  city,  bound  on  a  trip  to  Black  Point. 

She  had  given  the  usual  preliminary  signal  of  her  inten- 
tion to  come  out,  by  blowing  a  long  whistle.  She  had  pro- 
ceeded down  the  slip  until  her  stern  was  about  eighty  or 
ninety  feet  beyond  or  outside  Jackson-street  wharf,  when  a 
whistle  was  blown,  to  which  her  master  at  once  replied  by 
blowing  his  own  whistle,  and  ringing  the  bells  to  stop  and 
reverse  his  engine.  Before  her  stern-way  was  entirely 
overcome,  the  vessel  was  struck  bj*  the  Bullion,  and  the 
damage  for  which  this  suit  is  brought  was  inflicted. 

The  master  of  the  Pilot  states  that  when  he  first  saw  the 
Bullion  she  was  about  fifty  feet  off,  and  that  the  collision 
occurred  about  a  minute  afterwards. 

The  libel  avers  that  the  Bullion  was  going  at  the  rate  of 
about  seven  miles  an  hour. 

These  statements  are  obviously  inconsistent. 

The  testimony  shows,  1  think,  very  clearly,  that  the  sp^d 
of  the  Bullion^  previously  to  blowing  her  whistle,  did  not 
exceed  three  and  one  half  miles  an  hour — ^probably  it  was 
less.  She  is  represented  to  be  one  of  the  slowest  boats  on 
the  bay.  Her  bottom  was  very  foul,  and  she  had  a  young 
flood  against  her.  This  latter  circumstance  is  stated  as  the 
reason  or  excuse  for  her  pursuing  a  course  so  near  to  the 
ends  of  the  wharves. 

C.  J.  Young,  a  deck-hand  on  board  the  Bullion,  states 
that  the  collision  occurred  about  five  seconds  after  he  saw 
the  Pilot,  with  her  pilot-house  opposite  the  end  of  the 
wharf;  and  although  little  reliance  can  be  placed  upon  esti- 
mates of  minute  intervals  of  time  made  under  such  circum- 
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stances,  bis  guess  is  probably  much  nearer  the  truth  than 
that  of  the  master. 

As  the  collision  occurred  between  two  steamers,  and  in 
open  daylight,  it  is  obvious  that  one  or  both  of  them  must 
have  been  in  fault. 

Captain  Young,  master  of  the  Bullion,  describes  the  acci- 
dent as  follows:  He  first  saw  the  Pilot  when  **he  was  about 
one  third  north  of  Washington  street,  between  that  and  one 
half  to  Jackson  street.*' 

Looking  through  the  large  door  in  the  shed,  by  which 
Jackson>street  wharf  is  covered  nearly  to  its  outer  end,  he 
saw  a  wheel  turning,  and  at  once  knew  that  a  vessel  was 
coming  out  of  the  slip,  the  mouth  of  which  he  was  ap- 
proaching. He  at  once  blew  his  whistle,  rung  his  bells  to 
stop  and  reverse,  and  put  his  helm  to  port.  Tbis  was  done 
"quicker  than  it  takes  to  tell " — '* inside  of  three  seconds." 
The  boat  obeyed  the  helm  slowly;  ''she  probably  fell  oflf  to 
starboard  between  two  and  three  points." 

The  Pilot  continued  to  back  out  of  the  slip,  and  still  re- 
taining stern-way,  strnck  the  BuUion  a  little  abaft  the  fore- 
mast. Captain  Young  asserts  with  great  positiven^ss  that 
she  stopped,  but  did  not  reverse  her  wheel.  In  this  state^ 
ment  he  is  contradicted  by  every  witness  who  was  on  board 
the  Pilot,  and  I  think  is  not  corroborated  by  any  witness  for 
the  respondent.  The  statement  is  moreover  intrinsically 
improbable.  When,  on  discovering  that  a  vessel  was  com- 
in|;  out  of  the  slip  ahead  of  him,  he  blew  his  whistle,  the 
master  .of  the  Pilot  must  have  known  that  a  steamer  was 
passing  along  the  ends  of  the  wharves,  and  that  a  collision 
was  to  bo  apprehended.  The  obvious  mode  of  avoiding  it 
was  to  stop  and  reverse.  This  he  and  all  on  board  bis  ves- 
sel say  he  iu  fact  did.  To  suppose  him  not  to  have  done 
so  would  be  to  attribute  to  him  gross  and  inexplicable  neg- 
ligence. 

But  Captain  Young's  account  of  the  accident  is  obnoxious 
to  graver  criticism. 

He  states  that  when  he  first  saw  the  Pilot's  wheel  turning 
he  was  one  third  or  one  half  the  distance  from  Washington- 
street  wharf  to  Jackson-street  wharf.     This  places   him 
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perhaps  eighty  feet  to  the  southward  of  Jackson-street 
wharf.  The  latter  is  one  hundred  feet  wide.  The  slip 
down  which  the  Pilot  was  backing  is  one  hundred  and  sev- 
enty-five feet  wide.  The  Pilol  was  about  the  middle  of  it. 
But  assuming  she  was  nearer  to  the  Jackson-street  than  the 
Pacific-street  side,  and  within  sixty  or  seventy  feet  of  the 
former,  the  Bullion  must  have  been  at  least  two  hundred 
and  forty  or  two  hundred  and  fifty  feet  to  the  southward. 

The  Bullion  was  also,  her  master  states,  one  hundred  or 
one  hundred  and  fifteen  feet  out  from  the  end  of  the 
wharves. 

If,  then,  she  instantly  stopped  and  reversed,  as  the  cap- 
tain states,  it  is  difficult  to  see  how  the  accident  occurred. 

With  regard  to  the  speed  of  the  Bullion,  her  master 
states,  that  with  a  clean  bottom  she  will  go  five  knots.  ''In 
the  condition  she  was  in  when  the  collision  happened,  I 
don't  believe  she  could  go  over  four.  With  the  tide  against 
her,  only  one  and  a  half  or  two  knots.  Her  bottom  is  now 
over  two  inches  thick  with  mussels  from  end  to  end." 

It  is  difficult  to  see  how  a  vessel,  not  capable  of  making 
over  one  and  a  half  or  two  knots  with  the  tide  against  her, 
could  have  failed  against  a  young  flood  to  stop  and  acquire 
stern-way  in  a  distance  of  two  hundred  and  forty  to  two 
hundred  and  fifty  feet.  And  in  this  computation  I  have 
not  included  the  distance  between  the  FUofs  stern  and  the 
end  of  the  wharf  when  first  seen  by  the  master  of  the 
Bullion,  aad  which  by  the  latter's  account  must  have  been 
considerable.  Nor  have  I  taken  into  account  any  deflection 
of  the  Bullion's  course  caused  by  her  putting  her  helm  to 
port.  The  statement  of  the  master  of  the  Bullion,  that  the 
latter  vessel  was  struck  a  little  abaft  her  foremast  by  the 
corner  of  the  Pilot's  fan-tail  is  corroborated  by  the  testimony 
of  his  deck-hands. 

It  is  contradicted  by  every  one  on  board  the  Pilot,  and 
particularly  by  a  young  man  who  was  standing  on  the  after 
part  of  the  Pilot's  promenade  deck,  and  within  four  feet  of 
her  taflferel,  and  who  observed  the  occurrence. 

B^t  in  the  determination  of  this  point  we  are  not  left  to 
a  comparison  of  the  credibility  or  opportunities  for  ob- 
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servatiou  of  the  witnesses  on  board  the  steamer.  Im- 
mediately after  the  accident  the  Pilot  was  inspected  by  the 
United  States  inspector  of  halls  and  by  the  inspector  of 
boilers  for  this  district.  They  found  a  deep  indentation  or 
gash  in  the  port  timber  of  her  fan-tail,  which  they  unhesi- 
tatingly concluded  must  have  been  made  by  the  stem  of 
some  vessel  striking  her  at  nearly  a  right  angle. 

The  frame  of  the  fan-tail  seemed  to  have  been  pushed 
over  to  port,  and  the  large  axle  on  which  the  wheel  revolved 
was  so  bent  that  the  inspectors  ordered  it  to  be  removed 
and  straightened.  The  corner  of  the  fan-tail,  which  the 
respondent's  witnesses  say  struck  the  Bullion,  was  found  to 
be  uninjured. 

If  to  this  we  add  the  fact  that  the  Bullion  sustained  little 
or  no  injury,  "not  two  bits' worth,"  as  the  respondent's 
witnesses  admit,  no  doubt  can,  I  think,  be  entertained  as 
to  which  vessel  struck  the  other. 

It  is  contended  on  the  part  of  the  libellant  that  the  course 
of  the  Bullion  was  laid  too  near  the  line  of  the  ends 
of  the  wharves,  and  especially  to  that  of  the  Jackson-street 
wharf,  which  is  covered  nearly  to  its  extremity  by  a  shed. 
.  Much  testimony  was  taken  as  to  the  prevailing  usage  of 
steamers  running  along  the  city  front,  with  respect  to  the 
distances  from  the  wharves  at  which  they  commonly,  or  may 
safely  go. 

There  seems  to  be  no  settled  rule  or  practice  on  the  sub- 
ject, and  the  experts  differ  in  their  estimates  of  what  should 
be  considered  a  safe  distance.  Steamers,  it  appears,  fre- 
quently run  by  the  wharves  at  no  greater  distance  from  them 
than  from  twenty  to  fifty  feet.  They  seem  in  the  habit,  as 
one  of  them  said,  of  taking  their  chances,  and  to  be  managed 
in  many  instances  in  an  imprudent  if  not  reckless  manner. 

In  the  recent  case  of  the  MonticeUe,  15  Fed.  Rep.,  No.  6, 
p.  474-476,  the  court  observes:  "The  state  statute  which 
requires  steamers  to  proceed  in  the  middle  of  the  stream, 
the  local  rales  and  repeated  decisions  of  the  courts,  all  unite 
in  condemning  navigation  so  near  to  the  slips  as  dangerous 
and  unjustifiable.  The  matter  has  been  so  repeatedly  dis- 
cussed and  the  obligation  of  steamers  to  keep  away  from 
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the  ends  of  wharves  and  ferry-slips  so  forcibly  stated,  that 
it  is  wholly  unnecessary  to  repeat  it  here."  (  TJie  Ferry-bocU 
Bdief,  01c.  Adm.  104;  The  Favorite,  18  Wall.  588,  601,602;  8 
Blatchf.  539,  541;  IBen.  30-39.) 

It  is  not  necessary  in  the  present  .case  to  attempt  to  de- 
termine the  minimam  distance  from  the  wharves  at  which 
vessels  may  safely  proceed.  The  collision  occurred.  Unless 
the  Pilot  omitted  some  precaution  she  might  have  taken, 
such  as  reversing  her  wheel  on  hearing  the  Bullion  a  whistle, 
or  failed  to  keep  a  proper  lookout  (a  point  which  will 
presently  be  considered),  the  Bullion  was  in  fault,  either  in 
omitting  to  take  means  to  avoid  the  accident  when  the  Pilot 
was  first  observed  (an  omission  of  which  she  was  not  guilty 
according  to  the  positive  statements  of  her  master),  or  in 
being  too  near  the  ends  of  the  wharves.  If  she  was,  as  the 
answer  alleges,  between  one  hundred  and  one  hundred  and 
fifty  feet  distant  from  them,  then  the  result  proves  that  be- 
tween one  hundred  and  one  hundred  and  fifty  feet  was  too 
near. 

But  it  is  extremely  improbable  that  she  was  even  as  much 
as  one  hundred  feet  from  the  wharves;  certainly  not  one 
hundred  and  fifty.  If,  as  is  established,  I  think,  by  the 
clear  preponderance  of  testimony,  the  Pilot's  stern  projected 
beyond  the  end  of  the  wharves  only  ninety  feet  when  she 
was  struck,  it  is  clear  that  the  Bullion  must  have  been  within 
that  distance  from  the  end  of  the  wharf.  And  even  if  at  the 
moment  of  collision  the  Pilofshow  was  nearly  even  with  the 
end  of  the  wharf,  the  Bullion's  stem  must  have  been  within 
one  hundred  and  twenty-three  feet  of  it,  for  the  Pilot  is  only 
one  hundred  and  twenty-three  feet  long.  The  Bullion's 
midships  was  of  course  somewhat  nearer.  And  this  posi- 
tion the  Bullion  must  have  assumed  after  pntting  her  helm 
to  port  and  falling  off  to  starboard  some  two  and  a  half  points 
when  she  was  two  hundred  and  forty  feet  to  the  south- 
ward. 

I  have  already  endeavored  to  show  that  this  distance  is 
overrated  by  the  master  of  the  Bullion — a  conclusion  con- 
firmed by  the  testimony  of  the  engineer  of  the  vessel.  He 
states  that  he  heard  a  blast  from  a  whistle,  and  immediately 
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ftfterward  be  received  signals  to  slow,  stop,  and  back,  which 
heobeyed,  and  that  "immediately"  afterward  the  vessels  came 
together;  that  after  the  wheel  was  reversed  it  did  not  make 
"more  than  one  revolution — not  more  than  two;"  "had 
not  time  to  get  stern -way  on  her." 

It  is  obvious  that  the  Bullion  could  not  have  made  two 
hundred  and  forty  feet  before  her  wheels  could  turn  over 
twice. 

I  am  persuaded  that  the  Bullion  was  not  one  hundred  feet 
from  the  wharves;  although  the  libel  somewhat  incautiously 
admits  that  she  was  at  that  distance  from  them. .  But  whether 
she  was  or  not,  the  fact  of  the  collision  proves  her  to  have 
been  too  near,  unless  it  appear  that  the  collision  was  caused 
by  the  fault  of  the  Pilot. 

In  the  case  of  the  Favorita  (18  Wall.  602),  the  supreme 
court  observes:  "There  is  a  good  deal  of  testimony  bear- 
ing on  the  point  of  the  distance  of  the  Favorita  from  the 
shore  at  the  time  of  the  collision;  but  it  is  unnecessary  to 
consider  it,  for  the  estimate  of  witnesses  in  times  of  sudden 
peril,  on  such  a  subject,  is  mere  conjecture,  and  necessarily 
inconclusive.  That  the  ship  was  out  of  the  path  she  should  have 
occupied,  and  improperly  close  to  the  Brooklyn  shore,  is  evident 
enough,  because  both  vessels  were  in  perilous  proximity  (he 
moment  the  Manhassett  emerged  from  her  slip.  Had  she 
been  at  a  suitable  distance  from  the  shore,  or  going  with 
a  materially  lessened  speed,  the  collision  would  not  have 
happened;  and  the  inquiry  arises  whether  she  alone  must 
suffer  for  the  loss  that  occurred." 

These  observations  apply  mutatis  mutandis  with  much 
force  to  the  case  at  bar,  except  that  no  suggestion  is  here 
made  that  the  speed  of  the  Bullion  was  too  great.  The 
Pilot  before  starting  gave  the  usual  signal  that  she  was 
about  to  move  out  of  the  slip  by  blowing  a  long  whistle. 
This  signal,  which  should  have  given  timely  warning  to  the 
Bullion,  and  if  noticed  have  enabled  her  to  avoid  the  ac- 
cident, was  not  heard  by  the  Bullion.  No  sufficient  ex- 
planation of  this  apparent  inattention  and  carelessness  is 
offered.  It  may  be  considered  to  have  caused  the  accident 
even  more  directly  than  the  improper  course  of  the  Bullion. 
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The  only  fault  of  which  the  Pilot  is  accused  is  the  omis- 
sion to  station  a  lookout  on  the  after-part  of  the  hurricane- 
deck.  That  this  is  a  useful  and  prudent  precaution,  and 
that  it  is  generally  taken  by  the  larger  boats,  seems  to  be 
established.  But  the  practice  can  hardly  be  considered 
general  —  certainly  not  universal  with  the  small  stern- 
wheelers  which  navigate  the  waters  of  the  bay. 

The  distance  between  the  pilot-house  of  the  Pilot  and  the 
farthest  point  aft  at  which  a  lookout  aft  could  have  been 
stationed  was  about  sixty  or  seventy  feet.  At  the  rate  at 
which  the  Pilot  was  going,  this  distance  would  be  traversed 
in  about  eleven  or  twelve  seconds. 

In  the  larger  boats,  where  the  distance  from  the  pilot- 
house to  the  tafferel  is  more  than  twice  as  great,  an  officer 
is  often  stationed  at  the  stern  when  the  boat  is  backing  out 
of  her  slip,  especially  at  night  or  in  thick  weather.  But 
this  lookout  is  either  the  captain,  pilot,  or  other  officer 
having  authority  to  give  orders  directly  to  the  engineer; 
and  for  this  purpose  a  bell-handle  is  provided  on  the  after- 
part  of  the  deck,  the  wire  of  which  leads  directly  to  the 
eugiue-room. 

With  the  usual  equipage  of  stern-wheelers,  the  lookout 
would  necessarily  be  an  ordinary  deck-hand,  perhaps  of 
limited  experience  and  intelligence.  I  am  inclined  to  think 
that  in  practice  the  pilot  would  not  instantly  and  blindly  ' 
obey  any  signal  given  by  the  lookout,  but  would  wait  the 
few  seconds  necessary  to  bring  the  approaching  vessel 
within  his  own  line  of  vision,  and  to  enable  him  to  judge 
for  himself  what  measures  to  adopt. 

However  this  may  be,  I  am  clearly  of  opinion  that  the 
respondent  has  failed  to  establish  such  a  generally  recog- 
nized rule  with  respect  to  lookouts  at  the  stern  of  the 
smaller  steamers  on  this  bay  as  would  justify  the  court  in 
apportioning  the  damages  for  a  failure  to  observe  it.  And 
especially  is  this  the  case  when  it  does  not  appear  that  its 
observance  would  have  had  any  material  effect  to  avert  the 
accident. 

There  was  a  lookout,  or  a  person  looking  out,  on  the 
after-part  of  the  promenade-deck — a  position  in  some  re- 
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spects  more  favorable  for  observation  than  the  correspond- 
ing position  on  the  hurricane-deck.  This  person  noticed 
the  Bullion  at  least  as  early  a  moment  as  a  lookout  on  the 
hurricane-deck  would  have  done.  He  at  once  notified  the 
captain  of  the  Pilot.  The  latter  therefore  had  as  eaily 
information  of  the  approach  of  the  Bullion  as  a  lookout 
stationed  by  himself  on  the  hurricane-deck  could  have 
given. 

The  master  of  the  Bullion  states  that  if  the  Pilot  had  had 
a  lookout  he  could  have  seen  the  Bullion  as  soon  as  he  (the 
master  of  the  BvUion)  saw,  through  the  openings  of  the 
sheds,  the  Pilot's  wheels. 

But  he  also  says  that  he  immediately  blew  his  whistle. 
The  captain  of  the  Pilot  had  thus  almost  instantaneous  no- 
tice of  the  approach  of  the  Bullion,  and  nearly  if  not  quite 
as  soon  as  he  could  have  received  it  from  a  lookout  aft  on 
his  own  vessel. 

To  this  it  may  be  added,  t^at  the  reproach  of  not  having 
a  lookout  aft  comes  with  an  ill  grace  from  the  Bullion;  for 
she  herself  had  no  lookout  stationed  forward.  The  deck- 
hands were  on  deck,  but  engaged  in  the  performance  of 
their  general  duties. 

I  am  therefore  of  opinion  that  the  Bullion  is  liable  for 
the  whole  damages  sustained  by  the  Pilot. 

A  reference  will  be  had  to  the  commissioner  to  ascertain 
and  report  the  amount. 


United  States  v.  The  Oregon  Railway  and  Nav- 
igation Company. 

Circuit  Coubt,  District  of  Orkoon. 
June  1, 1883. 

1.  Taking  Prfvate  Property — Selection  of  and  Necessitt  for  Action 
TO  Ascertain  Value  of— Compensation  for. — An  act  of  congress  (29 
Stat.  138)  directed  to  the  secretary  of  war  to  select  such  lands  at  the 
cascades  of  the  Columbia  river,  in  Oregon,  as  he  might  deem  necessary 
and  proper  for  the  construction  and  operation  of  a  canal  and  locks  around 
the  same,  and  authorized  him  to  take  possession  of  said  lands  after  he 
had  purchased  the  same;  and  in  case  he  could  not  make  such  purchase 
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at  a  reasonable  price,  then  to  take  such  possession,  as  soon  as  the  value 
of  the  property  was  ascertained  by  a  legal  proceeding,  in  the  mode  pro- 
vided by  the  laws  of  Oregon  for  the  condemnation  of  lands  to  public 
uses  therein,  in  which  the  department  of  justice  should  represent  the 
United  States,  and  the  value  so  ascertained  was  secured  or  paid  to  the 
owner:  He.ld — 1.  That  the  United  States  could  exercise  the  right  of  emi- 
nent domain  within  the  state  whenever  necessary  to  the  exercise  of  any 
of  the  powers  conferred  upon  it  by  the  constitution,  upon  making  just 
compensation  to  the  owner,  which,  under  the  act  authorizing  the  taking 
in  this  case,  must  be  secured  or  paid  before  the  property  can  be  con- 
demned or  occupied  without  the  consent  of  the  owner.  2.  The  legisla- 
ture is  the  judge  of  the  necessity  of  taking  private  property  for  public 
use,  and  congress  in  authorizing  the  secretary  of  war  to  select  the  neces- 
sary lands  for  the  canal  and  locks  made  him  the  judge  of  the  necessity 
of  such  selection — at  least  in  the  first  instance;  but  qucere,  may  not  the 
owner  in  an  action  to  condemn  the  same  allege  and  prove  as  a  defense 
thereto,  in  whole  or  in  part,  that  such  selection  or  some  portion  of  it  is 
wholly  unnecessary  to  the  construction  or  operation  of  such  canal  or 
locks  ?  3.  If  the  secretary  is  unable  to  purchase  the  lands  selected  at  a 
reasonable  price,  the  United  States  may  maintain  the  action  provided  for 
in  title  3  of  the  Oregon  corporation  act  (Or.  Laws,  533),  to  ascertain  the 
value  of  said  lands  and  to  procure  a  condemnation  of  the  same  to  the  use 
in  question;  and  this  court,  under  section  629,  subdivision  3,  of  the  re- 
vised statutes,  has  jurisdiction  of  the  same.  4.  The  selection  of  lands 
by  the  secretary  and  the  bringing  of  this  action  by  the  United  States,  to 
ascertain  their  value,  do  not  alone  constitute  a  taking  of  private  prop- 
erty for  public  use,  and  therefore  such  selection  may  be  made  and  action 
prosecuted  until  said  value  is  so  ascertained,  although  congress  has  as 
yet  made  no  provision  for  paying  the  same;  but  judgment  of  condemna- 
tion can  not  be  given  until  the  compensation  is  paid  to  the  owner  or  into 
court  for  him.  5.  After  the  value  of  the  selected  lands  has  been  ascer- 
tained the  United  States  may  decline  to  complete  the  purchase;  and  in 
case  of  unreasonable  delay  in  paying  the  ascertained  value,  the  defend- 
ant may  have  judgment  dismissing  the  action  for  want  of  prosecution. 

2.  CoNinTioN  Precedent  to  Action — Offer  of  Reasonable  Price. — The 

conditions  precedent  to  the  right  to  maintain  this  action  in  the  state 
court  do  not  apply  here;  but  it  is  a  condition  precedent  to  the  right  of 
the  United  States  to  maintain  this  action  in  this  court,  that  the  defend- 
ant refused  a  reasonable  price  for  the  property  sought  to  be  condemned; 
but  any  offer  which  the  secretary,  in  the  exercise  of  his  judgment,  as  to 
the  value  of  the  property,  may  have  made,  is  to  be  considered  "a  reason- 
able one  for  the  purpose  of  this  action.'* 

3.  Allegation— When  Sufficient  on  Demurrer. —A  general  allegation 

that  the  defendant  refuses  to  sell  certain  lands  at  a  reasonable  price  is 
good  on  general  demurrer,  and  the  only  mode  of  objecting  to  it  under 
the  Oregon  code  of  civil  procedure  is  a  motion  under  section  S4,  to  make 
it  more  definite  and  certain. 

4.  Value  of  Lands  Selected.— It  is  not  necessary  in  this  action  that  the 

complaint  should  contain  a  distinct  allegation  of  the  value  of  the  lands 
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selected  for  condemnation;  but  qiicercy  that  the  defendant  may  tender 
the  plaintiff  an  issne,  in  its  answer  on  this  point,  which  the  latter  must 
meet  in  its  replication,  or  the  fact  as  pleaded  will  for  the  purposes  of  tlie 
action  be  admitted. 

Before  Deady,  District  Judge. 
Mr.  James  F,  Watson,  for  United  States. 
Mr.  Joseph  N.  Dolph,  for  defendant. 

Deadt,  J.  This  action  is  brought  by  the  United  States 
to  procure  the  condemnation  of  four  parcels  of  land,  con- 
taining in  the  aggregate  about  forty  acres,  belonging  to  the 
defendant,  and  situate  in  the  county  of  Wasco,  Oregon,  for 
the  use  of  the  canal  now  being  constructed  by  the  plaintiff 
around  the  cascades  of  the  Columbia  river  in  Oregon. 

The  defendant  demurs  to  the  complaint  for  that — 1.  The 
court  has  no  jurisdiction  of  the  subject-matter;  2.  That  the 
])laiutiff  has  no  legal  capacity  to  sue;  and  3.  That  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  complaint  alleges  that  the  defendant  is  a  corporation 
formed  and  existing  under  the  laws  of  Oregon,  with  its  prin- 
cipal office  at  Portland,  and  is  the  owner  and  in  the  posses- 
sion of  the  four  tracts  of  land  sought  to  be  condemned — de- 
scribing them  with  metes  and  bounds  and  with  reference  to 
the  canal;  that  in  the  construction  of  said  canal,  locks  and 
dams  are  required;  that  all  and  every  of  said  parcels  of  land 
are  actually  necessary  for  the  construction  and  operation  of 
said  canal,  and  to  that  end  they  have  been  selected  by  an 
authorized  agent  of  the  plaintiff,  acting  under  the  direction 
of  the  secretary  of  war;  and  that  the  defendant  refuses  to 
sell  said  parcels  of  Jand,  or  either  of  them,  to  the  plaintiff 
at  a  reasonable  price,  and  concludes  with  a  prayer  **  that 
the  compensation  to  be  paid  for  the  said  premises  may  be 
determined  in  the  manner  provided  by  law,  and  when  the 
amount  thereof  shall  be  so  determined  and  paid  into  court" 
that  judgment  may  be  given  condemning  the  said  lauds  to 
the  uses  of  the  aforesaid. 

By  section  1  of  the  river  and  harbor  act  of  August   14, 
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1876  (19  Stat.  138),  there  was  appropriated  ninety  thousand 
dollars  "  for  the  construction  of  a  canal  around  the  cascades 
of  the  Columbia  river,"  of  which  amount  the  secretary  of 
war  was  authorized  ''  to  expend  so  much  as  in  his  judgment 
may  be  necessary  nnd  proper  to  secure  title  and  right  of 
way  for  canal  and  locks,  not  exceeding  ten  thousand  dol- 
lars." It  was  also  provided  in  said  section  that  if  it  became 
necessary  "to  obtain  the  right  of  way  over  any  lands  for 
the  said  canal  and  locks,  the  secretary  of  war  shall  take 
])Ossession  of  and  use  the  said  lands  after  having  purchased 
the  same,  or  in  case  the  said  lands  can  not  be  purchased 
for  a  reasonable  price,  then,  after  having  paid  for  the  same, 
or  secured  the  value  thereof,  which  value  may  be  ascer- 
tained in  the  mode  provided  by  the  laws  of  Oregon  for  the 
condemnation  of  lands  for  public  uses  in  the  state.  The 
department  of  justice  shall  represent  the  interests  of  the 
United  States  in  any  legal  proceedings  under  this  act  to 
obtain  the  right  of  way  for  said  canal." 

By  the  act  of  June  18,  1878  (20  Stat.  157),  there  was  ap- 
propriated one  hundred  and  fifty  thousand  dolJars  "for 
constructing  a  canal  around  the  cascades  of  the  Columbia;" 
and  by  that  of  June  14,  1880  (21  Stat.  189),  an  appropria- 
tion of  one  hundred  thousand  dollars  was  made  for  **  con- 
tinuing operations"  in  constructing  said  canal.  This  was 
followed  by  an  appropriation  of  two  hundred  and  sixty-five 
thousand  dollars  for  the  same  purpose,  contained  in  the  act 
of  August  2,  1882  (22  Stat.  205). 

By  the  said  act  of  June  14, 1880  (21  Stat.  193),  it  was  fur- 
ther  provided  that  "such  parts  of  the  money  appropriated 
by  this  act  for  any  particular  improvement,  requiring  locks 
and  dams,  as  may  be  necessary  in  the  prosecution  of  said 
improvement,  may  be  expended  in  the  purchase,  voluntarily 
or  by  condemnation,  as  the  case  may  be,  of  necessary  sites; 
provided,  that  such  expenditure  shall  be  under  the  direction 
of  the  secretaiy  of  war;  and  provided  further,  that  if  the 
owners  of  such  lands  shall  refuse  to  sell  them  at  reasonable 
prices,  then  the  prices  to  be  paid  shall  be  determined  and 
the  title  and  jurisdiction  procured  in  the  manner  prescribed 
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by  the  laws  of  the  state  in  which  such  lauds  or  sites  are 
situated." 

On  the  argument  of  the  demurrer,  counsel  for  thia  de- 
fendant made  the  following  points:  1.  It  does  not  appear 
that  any  portion  of  the  appropriation  of  1876  or  -1880  is 
still  unexpended,  and  therefore  it  does  not  appear  that  the 
plaintiff  is  now  authorized  to  purchase  or  can  purchase  the 
premises,  even  if  the  "price"  was  ascertained  by  agree- 
ment or  otherwise;  2.  The  facts  stated  do  not  authorize  the 
plaintiff  to  maintain  a  suit  to  condemn  the  premises;  and 
3.  The  facts  showing  the  necessity  of  appropriating  the 
lands  for  the  purpose  in  question,  or  the  inability  to  agree 
with  the  defendant  concerning  the  price  thereof,  or  that  the 
defendant  will  not  sell  the  same  at  a  reasonable  price,  or 
the  value  of  the  premises  are  not  alleged,  and  therefore  the 
plaintiff  is  not  authorized  to  maintain  this  action:  citiug 
Or.  By.  &  Nav.  Co.  v.  Or.  B.  E.  Co.,  in  MS.,  October  term, 
1882  (10  Or.  444),  of  the  Oregon  supreme  court,  in  which  it 
is  held  that  a  corporation  can  not  maintain  an  action  to  ap- 
propriate a  right  of  way  over  the  lauds  of  another  without 
alleging  and  proving  that  the  parties  were  unable  to  agree 
as  to  the  compensation  to  be  paid  therefor. 

Notwithstanding  the  awkward  and  confused  language  of 
the  provisions  in  the  acts  of  1876  and  1880,  supra,  they  may 
be  fairly  interpreted  as  at  least  authorizing  the  United 
States  by  the  department  of  justice  to  institute  and  main- 
tain legal  proceedings  to  ascertain  the  value  of  any  lands 
which,  in  the  judgment  of  the  secretary  of  war,  are  ueces- 
Bary  and  proper  to  secure  the  right  of  way  for  the  line  of 
the  canal  and  locks  and  so  much  of  the  adjacent  laud  as 
may  be  necessary  and  proper  for  their  convenient  construc- 
tion, operation,  and  maintenance.  And  this  proceeding  is 
to  be  according  to  the  mode  provided  by  the  laws  of  this 
state  for  the  appropriation  of  land  to  public  uses. 

This  "mode"  is  provided  for  in  title  3  of  the  corporation 

act  (Or.  Laws,  633),  by  which  a  corporation  desiring  "to 

appropriate  lands  or  the  right  of  way"  is  authorized  to 

maintain  an  action  therefor  in  which  the  right  to  make  such 
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appropriation  and  the  valae  thereof  are  tried  and  deter- 
mined as  in  an  ordinary  action  at  law. 

The  government  of  the  United  States  has  the  right  of 
eminent  domain,  and  may  exercise  it  within  a  state  when- 
ever necessary  to  the  exercise  of  any  of  the  powers  con- 
ferred upon  it  by  the  constitution;  and  no  question  is  made 
but  that  the  construction  of  this  canal  and  locks  is  an  ex- 
ercise of  such  power.  In  the  exercise  of  this  right  it  is  not 
restrained  by  any  constitutional  limitation,  except  that  it  is 
bound  to  make  or  provide  a  just  compensation  to  the  owner 
for  the  property  taken.  {Kohl  v.  Uiiiied  States,  91  U.  S.  367; 
Cooley  Con.  Lim.  526;  Fifth  Amendment  to  the  Consti- 
tution.) 

The  right  to  appropriate  private  property  to  public  use 
rests  with  the  legislative  power.  A  legislative  act  may  de- 
clare the  necessity  of  the  appropriation.  And  such  acts 
being  **the  law  of  the  land,"  no  other  or  further  adjudica- 
tion is  necessary  on  this  point.     (Cooley  Con.  Lim.  527.) 

In  this  case  congress  has  not  absolutely  or  directly 
selected  any  land  at  the  Cascades  for  the  use  of  the  canal, 
nor  declared  that  there  is  a  necessity  for  so  doing,  but  it 
has  committed  the  matter  to  the  judgment  of  the  secretary 
of  war,  who,  it  is  alleged,  has,  in  pursuance  of  said  author- 
ity, duly  made  the  selection  in  question. 

But  this,  in  contemplation  of  the  legislation  by  congress, 
is  not  an  appropriation  of  the  premises  to  the  public  use. 
Before  taking  possession,  the  secretary  must  purchase  the 
property,  either  with  the  consent  of  the  owner  or  at  a 
**  price  "to  be  ascertained  in  a  judicial  proceeding  insti- 
tuted for  the  purpose  of  condemning  the  same  to  such  use; 
which  ''price,"  in  the  latter  case,  must  be  secured  or  paid 
to  the  owner  before  the  land  can  be  declared  or  considered 
subject  to  the  public  use. 

It  may  be  that  the  plaintiff  will  decline  the  purchase  at 
the  value  fixed  upon  the  property  in  this  proceeding,  or 
that  the  sum  appropriated  therefor  is  insufficient  for  that 
purpose,  and  in  such  case  the  proceeding  to  appropriate 
may  be  considered  abandoned  or  delayed  until  congress 
furnishes  the  necessary  means  wherewith  to  complete  the 
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purchase,  or  the  court,  upon  the  application  of  the  defend- 
ant, may  order  it  dismissed  for  want  of  prosecution.  (B. 
d  S.  By.  Co.  Y.Neabit,  10  How.  399.) 

Bat  it  is  not  necessary  in  this  proceeding,  as  claimed  by 
counsel  for  the  defendant,  that  the  plaintiff  should  allege  or 
prove,  in  the  first  instance,  any  fact  to  show  the  necessity 
of  appropriating  the  property,  except  that  in  the  judgment 
of  the  secretary  it  is  necessary,  and  was  selected  by  him  for 
that  purpose.  And  if  the  defendant  is  allowed  under  any 
circumstances  to  contest  the  necessity  of  the  proposed  ap- 
propriation, either  in  whole  or  in  part,  he  must  do  so  by 
proper  pleading  and  proof,  as  a  matter  of  defence.  (Cooley 
Con.  Lim.  538  et  seq.) 

Neither  is  it  necessary  to  allege  or  prove  that  the  plaintiff 
was  unable  to  agree  with  the  defendant  as  to  the  value  of 
the  premises.  By  the  corporation  act  of  Oregon,  stipra, 
this  inability  is  made  a  condition  precedent  to  the  right  to 
bring  this  action,  under  the  authority  of  the  state,  and  there- 
fore the  fact,  in  such  case,  must  be  alleged  and  pro\ed  by 
the  plaintiff.  But  congress,  in  authorizing  this  proceeding, 
did  not,  at  least  in  form,  make  this  inability  a  condition 
precedent  to  its  maintenance  by  the  United  States.  But  in 
effect,  the  same  condition  is  imposed  upon  the  plaintiff  by  the 
act  of  1876,  which,  in  substance,  provides  that  this  proceed- 
ing, to  compel  a  sale  shall  not  be  resorted  to  until  the  owner 
Las  refused  to  sell  for  a  reasonable  price;  and  this  fact  is  al- 
leged in  the  complaint.  But  it  is  objected  that  the  allega- 
tion is  a  general  one,  without  stating  when  the  offer  to  pur- 
chase was  made  and  refused,  or  what  was  the  price  offered. 
However,  this  at  most  is  only  a  defective  statement  of  a  ma- 
terial fact,  for  which  the  only  remedy  provided  by  the  Oregon 
code  of  civil  procedure  (section  84)  is  a  motion  to  make  more 
definite  and  certain.  As  the  allegation  stands,  proof  may  be 
made  under  it  of  all  the  particulars  implied  in  it.  It  is  suffi- 
cient to  support  a  verdict.  (Neis  v.  Yocum,  U.  S.  C.  C, 
Dis.  Or.,  May  16,  1883;  S.  C,  ante,  p.  24.)  Nor  is  it  nec- 
essary that  the  complaint  should  contain  a  distinct  allega- 
tion as  to  the  value  of  the  premises.  Whether  they  are  of 
much  or  little  or  no  value  is  not  material  to  the  plaintiff's 
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generally  regarded  as  a  necessary  condition  of  the  exercise 
of  the  right,  even  at  common  law.  (Cooley  Con.  Lim.  659.) 
And  it  is  made  imperatively  so  by  the  fifth  amendment  to 
the  constitution,  which,  among  other  things,  declares:  **  Nor 
shall  private  property  be  taken  for  public  use  without  just 
compensation.'*  This  constitutional  protection  of  the  rights 
of  the  individual  against  the  public  is  to  be  enforced  by  the 
court  whenever  any  department  of  the  government  under- 
takes to  act  in  disregard  of  it,  as  the  occasion  may  require. 
{U.  S.  V.  Lee,  106  U.  S.  220.) 

Chancellor  Kent  says :  "A  provision  for  compensation  is 
a  necessary  attendant  on  the  due  and  constitutional  exer- 
cise of  the  power  of  the  lawgiver  to  deprive  an  individual 
of  his  property  without  his  consent."     (2  Kent,  334.) 

When  property  is  taken  directly  by  the  state,  and  on  its 
credit,  it  is  generally  considered  that  it  is  not  essential  to 
the  validity  of  the  act  authorizing  it  to  be  done  that  it 
should  provide  for  the  payment  of  the  compensation  before 
the  property  is  actually  taken.  It  has  been  held  to  be  suffi- 
cient if  adequate  provision  for  compensation  is  contained 
in  the  act;  aud  this  provision  must  be  such  as  will  enable 
the  owner  to  compel  the  payment  of  the  compensation  with- 
out unnecessary  delay  or  inconvenience.  {Bloodgood  v.  it. 
H.  Ry.  Co.,  18  Wend.  9.) 

So  far  as  appears,  there  is  now  no  provision  made  by  the 
plaintiff  for  compensating  the  defendant  for  this  property. 
The  appropriations  which  once  might  have  been  used  for 
that  purpose,  have  probably  been  otherwise  expended  or 
lapsed  into  the  treasury — at  least,  there  is  nothing  appears 
to  the  contraiy. 

The  case  then  stands  thus:  Congress  has  in  effect  directed 
the  secretary  of  war  to  select  the  necessary  and  proper 
lands  at  the  place  in  question,  for  the  construction  and  op- 
eration of  the  canal  and  locks,  and  authorized  him  to  take 
possession  of  them  as  soon  as  the  value  is  ascertained  in  a 
legal  proceeding,  which  the  department  of  justice  is  author- 
ized to  institute  for  that  purpose,  and  the  same  is  secured 
or  paid  to  the  owner.  The  secretary  has  made  the  selec- 
tions, and  the  owner  having,  as  is  alleged,  refused  to  accept 
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a  reasonable  price  therefor,  the  proceeding  to  ascertain  the 
value  is  commenced  in  this  court.  Bat  congress  has  made 
no  provision  for  the  payment  of  this  value  when  ascer- 
tained, and  it  may  not. 

Upon  this  state  of  facts,  my  first  impression  was  that  this 
action  could  not  be  maintained.  But  upon  further  reflec- 
tion I  am  satisfied  that  it  can.  This  proceeding,  so  far,  is 
not  a  taking  of  private  property  for  the  public  use,  or  one 
that  must  necessarily  result  in  such  taking.  On  the  con- 
trary, it  is  only  preliminary  thereto,  and  for  the  purpose  of 
ascertaining  the  value  of  the  property  proposed  to  be  taken. 
The  final  appropriation  of  the  land  will  not  take  place,  if 
ever,  until  the  court  gives  judgment  to  that  effect,  which  it 
is  not  authorized  to  do  and  will  not  do  until  its  value  has 
been  paid  to  the  owner  or  into  court  for  it. 

As  has  been  said,  congress  may  not  provide  for  the  pay- 
ment of  this  value  as  ascertained  in  this  proceeding,  either 
because  it  may  be  thought  excessive  or  from  neglect,  and  in 
that  event  the  attempt  to  appropriate  the  property  fails — is 
practically  abandoned.  The  only  inconvenience  that  can 
result  from  the  proceeding  is  that  the  defendant  may  be  put 
to  the  trouble  and  expense  of  establishing  the  value  of  its 
property  for  naught.  But  this  can  be  easily  remedied  by 
providing  tliat  the  plaintiff  in  such  case  shall  pay  the  costs 
of  the  proceeding,  whenever  there  is  a  judgment  of  dis- 
missal. But  as  the  United  States  never  pays  costs,  this  is 
an  inconvenience  not  peculiar  to  this  proceeding,  and  which 
cannot  affect  the  plaintiff's  right  to  maintain  it. 

The  plaintiff  is,  in  my  judgment,  entitled  to  maintain  this 
proceeding,  so  far  as  to  ascertain  the  value  of  the  lands  se- 
lected by  the  secretary  of  war  for  the  public  use,  without 
showing  that  it  has  made  any  provision  for  the  payment  of 
such  value;  but  before  it  can  have  judgment  condemning 
the  lands  to  such  use  it  must  pay  the  same  to  the  owner. 

The  demurrer  is  therefore  overruled. 
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The  Mangalore. 

DiSTBICT   COUBT,   DiSTBlCT  OF   CaLIFOBXIA. 

June  12,  1883. 

1.  The  Diffebence  between  the  Actual  Mabkbt  Value  of  the  damaged 
goods,  at  the  time  and  place  of  delivery,  and  their  value  if  sound,  is  the 
measure  of  the  damages  for  which  the  ship  is  liable.  But  from  this 
amount  must  be  deducted  the  rebate  allowed  by  the  custom-house  oflS- 
cers  on  a  *' damaged  appraisement." 

Before  Hoffman,  District  Judge. 

Exceptions  to  report  of  commissioner. 

William  Barhei\  for  libellants. 

Milton  Andros  and  Charles  Page,  for  claimants. 

Hoffman,  J.  Tlie  only  question  raised  by  the  exceptions 
which,  as  it  appears  to  me,  adpaits  of  doubt,  is  whether  tbe 
damage  to  the  shipment  was  confined  to  one  hundred  and 
sixty-four  bales  or  extended  to  the  whole  consignment. 
Mr.  Gallego  wishes  it  to  be  understood  that  the  damage 
estimated  by  him  at  one  and  three  quarters  to  two  cents 
per  bag  pervaded  the  entire  lot  of  three  hundred  bales  con- 
taining one  thousand  bags  each. 

But  his  testimony  is  quite  obscure,  and  his  memory  by 
no  means  distinct.  His  examination  of  the  shipment  was 
made  in  conjunction  with  the  customs  officers,  who  took, 
as  their  duty  required,  notes  of  the  results  of  their  inspec- 
tions in  order  to  determine  the  rebate  of  duty  to  be  allowed 
on  the  damaged  appraisement.  There  does  not  appear  to 
have  been  at  the  time  any  difference  of  opinion  between 
them  and  Mr.  Gallego  as  to  the  results  of  the  survey. 

There  was  allowed  at  the  cusfcom-house  a  rebate  of  one 
thousand  and  sixteen  dollars  on  the  duties  otherwise  levi- 
able on  one  hundred  and  sixty-four  bales.  The  remainder 
were  charged  the  full  duty  as  on  sound  dutiable  value.  No 
objection  or  protest  appears  to  have  been  made  by  the 
shippers,  and  the  duties  were  adjusted  and  paid  on  this 
basis. 
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The  prices  sabsequently  obtained  (thongli  not  until  tbe 
next  season,  and  after  certain  expenditures  made  by  the 
shipper  for  repacking,  repairing,  etc.,  were  incurred)  tend 
to  strengthen  the  impression  that  the  damage  was  subse- 
quently confined  to  the  one  hundred  and  sixty-four  bales. 

Accepting,  then,  Mr.  Gallego*s  estimate  of  damage  per 
bag  to  one  hundred  and  sixty-four  bales,  or  one  hundred 
and  sixty-four  thousand  bags,  as  one  and  three  quarters,  we 
have  total  damage  of  two  thousand  eight  hundred  and 
seventy  dollars. 

The  payment  of  this  sum  would  have  placed  the  owner  in 
the  same  condition  as  if  his  goods  had  arrived  sound.  But 
by  reason  of  their  damaged  condition  he  was  able  to  obtain 
them  by  the  payment  of  duties,  less  by  one  thousand  and 
sixteen  dollars  than  he  would  otherwise  have  paid.  De- 
ducting this  sum  from  two  thousand  eight  hundred  and 
seventy  dollars,  we  have  one  thousand  eight  hundred  and 
fifty-four  dollars,  which,  with  interest,  is  the  damage  sus- 
tained. 

The  commissioner  has  reached  substantially  the  same 
conclusion  by  computing  the  difference  between  the  sound 
market  value  of  the  goods  (eight  and  seven  eighths  cents 
per  bag)  and  the  market  value  of  the  one  hundred  and  sixty- 
four  injured  bales  (seven  and  four  tenths  cents  per  bag). 

This  amounts  to  one  thousand  and  forty-nine  dollars,  and 
to  this  he  has  very  reasonably  added  two  hundred  dollars, 
as  an  allowance  for  bales  damaged  to  so  small  an  extent  as 
under  custom-house  rules  is  not  considered.  This  allow- 
ance would  amount  to  nearly  two  per  cent  on  the  sound, 
duty-paid  market  value  of  the  remaining  one  hundred  and 
thirty-six  bales,  constituting  the  balance  of  the  shipment. 

I  think  the  sum  of  one  thousand  eight  hundred  and  fifty- 
four  dollars,  with  interest  from  August  8,  1881,  allowed  by 
the  commissioner,  is  as  just  and  reasonable  an  estimate  of 
the  damages  as  can  be  arrived  at. 
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Walter  J.  Burns  v.  W.  G.  Scoggin  et  ux. 

Circuit  Court,  District  op  Oregon. 
June  20,  1883. 

1.  Attornet  Fee. — A  stipulation  in  a  mortgage,  that  if  suit  is  brought  to 

enforce  it  the  mort^gor  will  pay  the  mortgagee  a  reasonable  attorney 
fee  for  conducting  such  suit,  is  valid,  and  will  be  enforced  by  the  court. 

2.  Idem. — Contract  fob,  under  Power  of  the  Court— Must  be  Reason- 

able.— A  mortgage  for  thirty  thousand  dollars  in  round  numbers  con- 
tained a  stipulation  that  to  save  the  mortgagee  "  harmless,"  in  case  he 
was  compelled  to  bring  suit  to  enforce  the  mortgage,  the  mortgagor 
would  pay  him  an  attorney  fee  of  ten  per  centum  on  the  amount  due 
thereon:  Held — 1.  That  the  real  purpose  of  the  stipulation  was  to  secure 
the  mortgagee  in  the  repayment  of  a  reasonable  attorney  fee  in  enforcing 
the  mortgage  by  legal  proceedings,  not  exceeding  ten  per  centum  of  the 
amount  due  thereon;  2.  That  the  amount  of  such  fee  depends  upon  the 
labor  and  responsibility  involved  in  the  suit;  and  if  the  amount  fixed  in 
the  stipulation,  due  regard  being  had  to  the  nature  of  the  service,  is 
exorbitant,  the  court  will  not  enforce  it  only  so  far  as,  under  the  circum- 
stances, may  appear  reasonable;  3.  That  no  defense  being  made  to  said 
suit,  the  sum  of  five  hundred  dollars  is  a  suflicient  attorney  fee  for  con- 
ducting the  same. 

Before  Deady,  District  Jadge. 

M\  C.  J.  MucdougcUl  and  Mr.  J.  M,  Bower,  for  plaintiff. 

Mr,  John  CaUin  and  Mr.  Thomas  B.  Handley,  for  defend- 
auts. 

Deady,  J.  The  plaintiff,  a  subject  of  the  queen  of  Great 
Britain  and  Ireland,  brings  this  suit  against  the  defendants, 
W.  G.  Scoggin  and  A.  E.  Scoggin,  his  wife,  citizens  of 
Oregon,  to  enforce  the  lien  of  a  mortgage  given  by  said  de- 
fendants on  February  24,  1882,  upon  certain  tracts  of  land 
sitoated  in  Washington  county,  Oregon,  and  containing  in 
all  about  one  thousand  four  hundred  and  fifty-four  acres,  to 
secure  the  payment  of  four  promissory  notes  made  and  de- 
livered by  said  W.  G.  Scoggin  to  the  plaintiff  on  said  day — 
one  for  twenty-four  thousand  dollars,  payable  on  December 
31y  1884,  with  interest  at  the  rate  of  ten  per  centum  per 
annum  from  and  after  maturity,  the  same  being  the  amount 
then  loaned  to  said  Scoggin  by  the  plaintiff;    the   other 
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three  were  given  for  the  interest  to  become  due  on  said  loan, 
as  follows:  one  for  one  thousand  eight  hundred  and  fifty-six 
dollars,  payable  on  December  1,  1882,  with  interest  at  the 
rate  of  ten  per  centum  from  and  after  maturity,  and  the 
other  two  for  two  thousand  one  hundred  and  sixty  dollars 
each,  payable  on  December  1, 1883,  and  December  1,  1884, 
with  like  interest  after  maturity. 

The  mortgage  contained  a  clause  giving  the  plaintiff  the 
right  to  declare  all  the  notes  due  whenever  default  was  made 
in  the  payment  of  either  of  them.  Default  was  made  in  the 
payment  of  the  first  interest  note,  and  on  December  30, 1882, 
the  plaintiff  brought  this  suit  to  compel  the  payment  of  all 
the  first  and  second  notes  by  a  sale  of  the  mortgaged 
premises. 

The  mortgage  also  contained  a  stipulation  that  for  the 
"purpose  of  holding  the  defendant  harmless  and  securing 
him  against  being  put  to  any  cost  or  expense  by  reason  of 
having  to  foreclose  said  mortgage,  that  there  should  be  taxed 
as  part  of  the  cost  of  such  foreclosure  proceeding  at  the 
commencemeiii  of  the  suit  to  foreclose,  as  and  for  the  benefit 
of  the  attorney  or  attorneys  for  the  plaintiff  in  such  suit,  an 
attorney  fee  of  ten  per  centum  on  the  whole  amount  due  on 
said  notes  and  mortgage." 

The  bill  alleges  that  this  suit  is  necessarily  brought  ''  to 
collect  said  sums  of  money,"  and  "said  attorney  fee  of  ten 
per  centum  on  the  whole  amount  due  on  said  notes  has  been 
earned  and  is  due  according  to  the  conditions  of  the  mort- 
gage;" and  concludes  with  a  prayer  that  the  same,  amounting 
in  round  numbers  to  two  thousand  seven  hundred  dollars, 
may  be  paid  out  of  the  proceeds  of  the  sale  of  the  premises. 

The  defendant  W.  G.  Scoggin  answered  the  bill,  admit- 
ting the  allegations  therein  as  to  the  execution  of  the  mort- 
gage and  the  stipulation  therein  giving  the  plaintiff  the  right 
to  declare  all  the  notes  due  and  for  the  payment  of  an  attor- 
ney fee,  but  "alleges  that  ten  per  centum  upon  the  whole 
amount  now  due  and  unpaid  upon  said  notes  is  exorbitant; 
and  that  the  defendants  ought  not  to  be  required  to  pay  the 
same,  nor  any  greater  sum  than  five  hundred  dollars;'*  which 
is  ample  compensation  for  foreclosing  this  mortgage;  that 
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said  ten  per  centnm  is  for  the  benefit  of  the  plaintiff's  attor- 
ney and  not  the  plaintiff^  and  therefore  it  is  withoat  con- 
sideration. 

To  this  answer  the  plaintiff  filed  a  formal  replication. 
Afterwards  the  case  was  heard  upon  the  pleadings,  and  a 
stipulation  filed  June  4,  1883,  to  the  effect  that  ''the  court 
may  find  whether  or  not  the  plaintiff  is  entitled  to  recover 
an  attorney  fee  as  claimed  in  the  bill;*'  and  whether  the  same 
"  is  unreasonable  or  unf ast,"  and  if  so,  what  amount  should 
be  allowed;  ''  and  the  court  shall  of  its  own  knowledge  and 
the  practice  of  the  courts  determine  the  amount  of  the  at- 
torney fee  in  case  the  same  is  redaced." 

In  WUson  S.  M.  Go,  v.  Moreno,  6  Saw.  35,  and  Bank  of 
British  N.  A.  v.  IlUis,  Id.  104,  this  court  held  that  an  agree- 
ment by  the  maker  of  a  promissory  note  to  pay  the  holder  a 
reasonable  attorney  fee  in  case  the  same  was  not  paid  at 
maturity,  and  had  to  be  collected  by  law,  was  valid,  and 
would  be  enforced  in  an  action  upon  such  note. 

And  for  the  same  reason,  such  a  stipulation  is  valid  in  a 
mortgage;  and  so  it  has  been  generally  held.  (Jones  on 
Mortgages,  sees.  359, 1606;  Cox  v.  Smithy  1  Nev.  172;  McLane 
v.  Abi-ams  et  al.,  2  Id.  208.) 

But  there  are  some  peculiar  features  in  the  stipulation 
concerning  the  attorney  fee  in  this  mortgage.  For  instance, 
the  fee  is  to  be  taxed  as  a  part  of  the  cost  of  the  proceed- 
ings, "  at  the  commencement  of  the  suit,"  '-as  and  for  the 
benefit  of  the  attorney  for  the  plaintiff." 

Counsel  for  the  defendant  insist,  with  much  plausibility — 
1.  That  as  costs  are  never  taxed  until  the  end  of  a  suit, 
because  it  cannot  be  known  until  the  judgment  of  the  court 
is  announced  who  is  to  pay  them,  this  stipulation  is  void 
for  uncertainty,  if  not  absurdity;  and  2.  Tiiat  as  the 
fee  is  given,  not  to  the  plaintiff,  who  incurs  the  expense, 
but  his  attorney,  the  promise  to  pay  it  is  without  consider- 
ation and  void. 

But  I  think  the  court  ought  to  overlook  these  verbal  in- 
accuracies, and  interpret  the  contract  as  the  parties  evi- 
dently understood  it;  that  is,  as  a  promise  by  the  mortgagor 
to  pay  the  mortgagee,  in  case  suit  was  commenced  to  enforce 
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the  mortgage,  an  attorney  fee  in  such  manner  and  time  as 
the  fiual  decree  of  the  court  may  direct. 

But  the  validity  of  the  contract  being  admitted,  counsel 
for  the  plaintiff  contend  that  the  amount  of  the  fee  has  been 
fixed  by  the  contract  of  the  parties,  and  cannot  be  reduced 
by  the  court  except  upon  proof  of  fraud. 

But  this  contract  is  in  most  respects  a  peculiar  one.  It 
is  made  between  a  borrower  and  lender  at  the  moment  when 
the  want  of  the  latter  often  puts  him  in  the  power  of  the 
former,  for  a  payment  in  the  nature  of  a  penalty,  with  little 
if  any  expectation  on  the  part  of  the  borrower  that  the  con- 
tingency upon  which  it  is  to  become  operative  will  ever 
happen.  If  not  a  mere  cover  for  usury,  it,  in  effect,  con- 
cerns the  amount  of  compensation  to  be  paid  to  an  offi- 
cer of  this  court  for  professional  services  herein,  by  the 
adverse  party,  as  a  substitute  for  his  common-law  **  costs." 
Such  a  contract  is  in  some  sense  under  the  power  of  the 
court,  and  ought  not  to  be  enforced  by  it,  unless  it  plainly 
appears  to  be  reasonable  and  just. 

As  was  said  in  WUson  S.  M.  Co.  v.  Moreno ^  supra,  "  when 
the  fee  is  so  large  as  to  suggest  that  it  is  a  mere  device  to 
secure  illegal  interest  or  some  unconscionable  advantage, 
the  court  should  be  slow  to  enforce  the  payment  of  it,  and 
ought,  probably,  upon  slight  additional  evidence  to  that 
effect,  refuse  to  allow  it,  or  reduce  it  to  a  reasonable  sum. 
Borrowers  and  lenders  seldom  deal  on  equal  terms,  and  the 
necessities  of  the  former  often  constrain  them  to  accede  to 
terms  and  conditions  which  are  oppressive,  in  the  vain  hope 
that  they  will  be  able  to  meet  their  engagements  promptly, 
and  thereby  avoid  the  payment  of  the  charges  and  penalties 
stipulated  for  in  case  of  failure.  It  would,  then,  be  better 
if  these  stipulations  were  not  made  for  a  fixed  sum  or  per- 
centage, but  rather  for  such  sums  as  the  court,  under  all 
circumstances,  might  judge  reasonable  and  right.  In  this 
way,  regard  might  be  had  to  the  nature  and  value  of  the 
services  actually  rendered  by  the  attorney.  Where  the 
judgment  is  obtained  without  opposition  on  the  part  of  the 
debtor,  as  is  often  the  case,  the  fee  should  be  less  than 
when  it  is  obtained  against  such  opposition." 
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What,  then,  is  the  nature  and  value  of  the  services  per- 
formed and  to  be  performed  by  the  attorney  of  the  plaintiflf 
in  this  case?  The  defendants  have  done  nothing  to  enhance 
the  labor  and  responsibility  of  this  proceeding.  No  subse- 
quent mortgage  has  been  made  of  the  premises  or  judg- 
ment suffered  that  might  be  a  lien  upon  them,  and  thus 
compel  the  plaintiff  to  incur  the  expense  and  trouble  of 
making  additional  parties  to  his  bill. 

No  opposition  has  been  made  to  the  enforcement  of  the 
mortgage;  and  all  that  the  plaintiff  is  required  to  do  to  en- 
able him  to  collect  his  debt  is  simply  to  prepare  and  file  a 
bill,  and  in  due  time  take  a  decree  of  sale  and  distribution 
of  the  proceeds  for  want  of  an  answer  thereto.  This 
service  is  quite  simple,  and  involves  only  the  discharge  of 
routine  duties,  for  the  most  part  merely  clerical.  Of  course 
the  matter  requires  reasonable  accuracy  and  attention  to 
details — such  as  dates,  amounts,  and  descriptions  of  prop- 
erty— ^while  the  comparatively  large  sum  involved  adds  to 
the  responsibility  and  anxiety  of  conducting  the  proceed- 
ing to  a  successful  determination. 

\  The  case  of  Walker  v.  Teal  (7  Or.  180)  was  a  suit  to  en- 
force a  mortgage  for  over  one  hundred  thousand  dollars,  in 
which  the  claim  of  the  plaintiff  was  vigorously  contested  in 
the  circuit  and  supreme  courts.  Judge  Boise,  sitting  in  the 
circuit  court,  allowed  the  plaintiff  an  attorney  fee  of  two 
thousand  five  hundred  dollars,  and  the  supreme  court 
tacitly  approved  it.  In  this  state  a  judge  of  the  circuit  or 
supreme  court  is  paid  a  salary  of  two  thousand  dollars  a 
year.  His  duties  are  usually  more  onerous  and  responsible 
than  those  of  the  attorney  who  conducts  a  case  before  him. 
And  although  this  salary  is  generally  regarded  by  the  bar 
and  business  men  of  the  community  as  grossly  inadequate 
to  the  service  and  the  position,  yet  in  estimating  the  value 
of  an  attorney's  services  from  judicial  knowledge  of  such 
matters,  it  is  proper  to  take  into  consideration  the  compen- 
sation provided  by  law  for  judicial  services. 

But  tried  by  any  standard  of  which  I  have  knowledge,  or 
instances  within  my  observation  and  experience,  two  thou- 
sand seven  hundred  dollars  is  an  exorbitant  fee  for  the 
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condact  of  such  a  case  as  this — and  so  exorbitant  and  out 
of  all  proportion  to  the  tme  or  conventional  yalne  of  the 
attorney's  service  that  no  conrt  would  enforce  its  payment 
nuless  compelled  to. 

The  true  intent  and  purpose  of  the  provision  in  the  mort- 
gage concerning  the  attorney  fee  is  well  expressed  therein, 
as  beiug  for  the  purpose  of  holding  the  plaintiff  "  harm- 
less" from  the  ''cost  and  expense"  of  a  suit  to  enforce  the 
mortgage,  if  necessary;  and  the  specification  of  ten  per 
centum  on  the  amount  recovered  ought  to  be  regarded 
merely  as  the  maximum  of  this  undertaking. 

It  might  be  that  the  litigation  in  such  suit,  in  this  and 
the  supreme  court,  to  which  it  may  be  taken  by  appeal, 
would  be  such  as  necessarily  to  put  the  plaintiff  to  the  ex- 
pense of  two  thousand  seven  hundred  dollars  for  the  services 
of  attorneys. 

But  in  any  event,  he  ought  not  to  ask  or  be  allowed  more 
than  enough  to  cover  his  reasonable  expenses  in  this  re- 
spect— enough  to  save  him  "harmless." 

What,  then,  could  the  plaintiff  employ  an  attorney  of 
average  ability  and  integrity  for,  to  conduct  the  suit  in  this 
court,  there  being  no  occasion  for  or  right  to  an  appeal? 

In  Daly  v.  Maitland  (88  Pa.  St.  384),  the  mortgage  was 
for  fourteen  thousand  dollars,  and  the  stipulation  gave  an 
attorney  fee  of  five  per  centum  of  this  amount.  The  court 
declared  this  to  be  unreasonable,  and  suggested  that  two 
per  centum  was  ample. 

I  am  quite  certain  that  the  plaintiff  could  have  his  choice 
of  this  bar  to  conduct  this  suit  through  this  court,  without 
a  defense  being  made  thereto,  for  the  sum  which  the  de- 
fendant now  offers  to  allow  him — five  hundred  dollars. 

I  think  this  is  a  very  liberal  compensation  for  the  service, 
and  therefore  limit  the  attorney  fee  to  that  amount. 

The  plaintiff  is  entitled  to  a  decree  for  the  sale  of  the 
mortgaged  premises  and  the  application  of  the  proceeds  to 
the  payment  of  his  debt  and  the  costs  of  the  suit,  including 
five  hundred  dollars  as  an  attorney  fee,  less  the  costs  inci- 
dent to  this  controversy  concerning  the  attorney  fee,  for 
which  the  defendant  W.  G.  Scoggin  is  entitled  to  a  decree 
against  the  plaintiff. 
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XJnited  States  v.  Robert  Earl. 

CiBcuiT  CouBT.  District  of  Oregon. 
June  26, 1883. 

1.  Indian,  When  under  Charge  of  an  Agent.— When  a  tribj  of  Indians 

is  placed  under  the  charge  of  an  Indian  agent,  by  treaty  or  otherwise, 
each  member  of  such  tribe  is  under  the  charge  of  such  agent  within  the 
purview  of  section  3129  of  the  revised  statutes,  and  no  member  thereof 
can  dissolve  his  tribal  relation  or  escape  from  such  charge  by  absenting 
himself  from  such  reservation,  or  otherwise  without  the  consent  of  the 
United  States. 

2.  Idem. — An  Indian  boy  in  Oregon,  who  left  the  locality  of  his  tribe  and 

lived  with  a  white  family  until  his  tribe  had  entered  into  treaty  rela- 
tions with  the  United  States,  and  moved  on  a  reservation  in  pursuance 
of  such  treaty,  and  until  he  was  twenty-three  years  of  age,  and  who 
then  went  to  live  upon  such  reservation  as  a  member  of  his  tribe,  could 
not  thereafter  by  simply  absenting  himself  from  the  reservation  dissolve 
his  tribal  relation,  or  cease  to  be  under  the  charge  of  the  agent  of  such 
reservation. 

3.  Intercourse  with  Indians. — ^It  is  the  duty  of  congress  to  regulate  the 

intercourse  with  the  Indians,  and  to  that  end  they  may  provide  for  pun- 
ishing the  giving  of  spirituous  liquors  to  them  on  or  off  a  reservation, 
within  or  without  a  state. 

Before  Field,  Circuit  Justice,  and  Deady,  District  Judge. 

Motion  for  a  new  trial. 

On  April  28,  1883,  the  district  attorney,  by  the  leave  of 
the  court,  filed  an  infoimation  in  the  district  court,  charg- 
ing the  defendant  with  the  disposing  of  spirituous  liquor  in 
this  district  to  Jake  Thomas,  an  Indian  under  charge  of  an 
ludian  agent  of  the  XJnited  States,  on  March  1,  1883,  con- 
trary to  section  2139  of  the  revised  statutes,  which  provides 
that  every  person  who  disposes  of  spirituous  liquor  to  any 
Indian  ** under  the  charge  of  any  Indian  superintendent  or 
agent"  shall  be  punished  as  therein  provided.  The  de- 
fendant pleaded  not  guilty  to  the  information,  and  the  cause 
was  thereupon  remitted  to  the  circuit  court,  and  there  tried 
before  the  district  judge  with  a  jury.  On  May  17th  ihe  jury, 
under  the  instruction  of  the  court,  found  the  defendant 
guilty  as  charged  in  the  information.  The  defendant 
moved  for  a  new  trial  on  the  ground  of  error  in  the  instruc- 
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tion  to  the  jnry,  and  tbe  motion  was  heard  on  Jnne  26th, 
before  Mr.  Jostice  Field  and  the  district  jadge. 

31r.  James  F.  Watson^  for  United  States. 

Mr.  Charles  B.  Bellinger^  for  defendant. 

Deadt,  J.  On  Jnne  25,  1855,  a  treaty  wsis  negotiated 
with  "the  confederated  tribes  and  bands  of  Indians  residing 
in  middle  Oregon,"  at  TVasco,  Oregon,  and  ratified  by  the 
senate  March  8, 1859.  (12  Stat.  963.)  Among  these  tribes 
were  the  Wascoes,  belonging  to  the  country  about  the  Dalles 
of  the  Columbia.  The  treaty  provided  for  the  cession  to 
the  United  States  of  the  country  belonging  to  these  tribes, 
and  the  establishment  of  a  reservation  therein  for  their 
"exclusive  use,*'  commonly  called  "the  Warm  Spring 
reservation,"  to  which  they  were  to  remove  within  a  year 
from  the  ratification  of  the  treaty. 

On  the  trial  it  was  admitted  that  the  defendant  kept  a 
saloon  at  The  Dalles,  about  thirty  miles  from  the  agency, 
and  there  disposed  of  whiskey  to  the  Indian  Jack  Thomas, 
as  alleged  in  the  information. 

It  also  appeared  from  the  testimony  of  said  Indian  that 
his  parents  belonged  to  the  Wasco  tribe  of  Indians,  and  that 
he  was  born  near  The  Dalles  about  the  year  1845,  and  that 
about  1855  he  came  down  to  the  Wallamet  valley  with  his 
parents,  where  he  lived  with  them  near  Oregon  City,  at  the 
residence  of  Colonel  Jennings,  a  well-known  citizen. 
Thomas'  father  carried  an  express  for  the  "government"  in 
the  Cayuse  war  of  1847.  General  Palmer,  when  superin- 
tendent of  Indian  affairs,  transferred  the  father  to  "the 
Grand  Bound  reservation,"  as  Thomas  says,  in  1861.  But  as 
Palmer  was  not  superintendent  after  the  early  part  of  1857, 
and  the  Indian  is  more  likely  to  remember  the  name  of  the 
superintendent  than  the  date  of  the  transaction,  such  trans- 
fer must  have  taken  place  during  Palmer's  superiutendency, 
and  probably  in  1856  or  1857,  as  the  Grand  Bound  reserva- 
tion was  not  formally  established  until  the  latter  year.  (11 
Stat.  183;  Ex.  order,  June  30,  1857.)  In  about  a  year  he 
returned  to  Colonel  Jennings'  place  and  died.    But  Thomas 
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remained  with  the  latter,  except  a  short  interval  spent  in 
running  on  a  steamboat  to  The  Dalles  in  1862,  until  1868, 
when  he  went  to  live  upon  the  Warm  Spring  reservation, 
where  he  remained  about  four  years — part  of  the  time  en- 
gaged in  teaching.  In  the  winter  of  1872-3  he  served  three 
months  with  a  company  of  Indian  scouts  from  the  reserva- 
tion in  the  Modoc  war.  Then  he  was  in  the  Wallamet 
valley,  knocking  about  on  steamboats  and  in  tavern  kitchens 
for  two  years,  and  the  two  following  years  he  spent  upon 
the  reservation.  Since  then  he  has  lived  about  The  Dalles 
until  last  fall,  when  he  went  upon  the  reservation,  where  he 
has  a  sister,  but  no  house,  and  remained  there  until  this 
spring. 

During  the  latter  period  he  bought  and  sold  a  piece  of 
land.  He  has  a  family  that  now  reside  about  five  miles  from 
The  Dalles.  He  also  has  a  band  of  horses  upon  the  reserva- 
tion, and  is  allowed  the  privileges  of  the  same  as  a  Wasco 
Indian.  When  on  the  reseiTation  he  does  not  appear  to 
have  drawn  any  annuity  or  supplies,  but  says  he  could  have 
done  so  if  he  wanted  to;  and  that  the  reason  he  did  not  draw 
any  supplies  the  last  time  he  was  there — "the  treaty  had 
ruu  out." 

The  court  instructed  the  jury  that  the  disposition  of  the 
spirituous  liquor  to  the  Indian  being  admitted,  the  only 
other  question  in  the  case  is,  "  Was  he  an  Indian  under  the 
charge  of  an  agent?"  and  upon  this  point  said:  **I£  you 
believe  the  testimony  of  Thomas  himself,  then  you  ought 
to  find  the  defendant  guilty,  because  upon  that  testimony 
he  is  and  was  at  the  date  of  the  disposition  to  him  of  the 
liquor  in  question  an  Indian  under  the  charge  of  the  Indian 
agent  at  the  Warm  Springs  reservation." 

To  this  instruction  there  was  an  exception,  and  counsel 
for  the  defendant  now  contend  that  it  was  erroneous,  and 
therefore  the  motion  for  a  new  trial  ought  to  be  allowed. 

The  Wasco  tribe  of  Indians  were  bound  by  the  treaty  of 
June  25,  1855,  made  with  their  "  chiefs  and  head  men"  to 
go  upon  this  reservation,  and  be  subject  to — under  the 
charge  and  care  of — an  agent  appointed  by  the  United  States 
for  them.  This  convention  included  and  applied  io  every 
6 


82  United  SxAttes  v.  Eabl.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [June, 

member  of  the  tribe  in  tbe  same  sense  tbat  a  treaty  dalj 
concluded  between  the  English  and  American  gOTernments 
does  tbe  subjects  and  citizens  of  such  powers.  More  than 
this,  the  United  States  claims  and  has  rightfully  exercised, 
the  power  to  place  Indians  upon  reservations  or  within 
circumscribed  localities,  and  appoint  agents  to  take  charge 
of  them  there,  as  its  wards,  without  any  treaty  to  that  effect, 
but  simply  upon  its  own  volition  manifested  by  an  act  of 
congress  or  other  proper  department  of  the  government 

This  treaty  and  appointment  of  an  agent  to  take  charge 
of  the  Indians  upon  the  reservation  thereby  established, 
included  Thomas,  a  member  of  the  Wasco  tribe  of  Indians, 
and  thereafter  we  do  not  think  it  was  in  his  power  to  relieve 
himself  from  the  operation  of  the  one  or  the  authority  of 
the  other  without  the  consent  of  the  United  States.  The 
government  of  the  latter  is  charged  with  the  duty  of  regu- 
lating the  intercourse  between  the  Indian  tribes  and  the 
other  inhabitants  of  the  county,  and  to  this  end  it  may  in- 
augurate and  pursue  that  policy  in  regard  to  such  inter- 
course as  may  be  for  the  best  interests  of  all  concerned. 

3»t  it  may  be  said,  that  for  the  purpose  of  this  case  the 
Indian  should  not  only  be  under  the  charge  of  an  agent 
potentially,  but  also  as  a  matter  of  fact;  and  tbat  whenever 
nn  Indian  is  allowed  to  be  much  or  most  of  his  time  away 
from  the  reservation,  doing  for  himself,  he  is  not  to  be  con- 
sidered as  under  the  charge  of  an  agent. 

The  fact  that  the  Indian  was  off  the  reservation  when  he 
obtained  the  liquor  from  the  defendant  is  rather  suggested 
than  asserted  as  some  kind  of  an  excuse  for  the  act.  But 
the  defendant  was  not  obliged  or  induced  to  sell  this  Ind- 
ian liquor  because  he  was  not  upon  the  reservation.  It 
is  a  well-known  fact  that  the  Indians  of  Oregon,  as  a  rule, 
belong  to  some  reservation  by  virtue  of  treaty  stipulations, 
and  are  actually  or  potentially  under  the  charge  of  an  agent. 
And  whoever  disposes  of  spirituous  liquor  to  one  of  them 
does  so  prima  facie  in  violation  of  law.  As  was  said  by 
Mr.  Justice  Miller,  in  United  States  v.  Uolliday  (3  Wall.  415) : 
'*  The  policy  of  the  act  is  the  protection  of  those  Indians 
who  are  by  treaty  or  otherwise  under  the  pupilage  of  the 
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gOYernment  from  the  debasing  iDflaence  of  the  use  of 
spirits;  and  it  is  not  easy  to  perceive  why  that  policy  should 
not  require  their  preservation  from  this  to  them  destruc- 
tive poison,  when  they  are  outside  of  a  reservation  as  well 
as  within  it.     The  evil  effects  are  the  same  in  both  cases.'' 

If  it  is  admitted  that  this  Indian  was  a  member  of  the 
Wasco  tribe  at  the  date  of  the  treaty  of  1855,  he  was  within 
its  operation  and  subject  in  law  to  the  charge  of  the  a«^ents 
residing  at  the  Warm  Spring  reservation  since  its  ratifica- 
tion, unless  his  tribal  relation  has  since  been  dissolved. 
The  recognition  or  dissolution  of  the  tribal  relation  is  a 
matter  in  which  the  courts  usually  follow  the  action  of  the 
political  departments  of  the  government.  (United Stales  \. 
Holliday,  3  Wall.  415.) 

It  does  not  appear  that  the  tribal  relation  of  Thomas  has 
been  dissolved  by  any  act  of  the  government,  or  that  it  has 
in  any  way  consented  to  or  acquiesced  in  any  such  purpose 
on  his  part.  And  without  such  consent  we  do  not  think 
the  relation  can  be  dissolved,  as  against  the  United  States, 
after  being  recognized  by  it. 

But  in  the  absence  of  any  law  or  regulation  made  or  au- 
thorized by  congress  to  that  effect,  mere  absence  from  the 
reservation,  however  prolonged,  is  not  proof  of  such  con- 
sent, because  it  may  occur  without  the  approval  of  the 
government,  and  it  may  take  place  with  the  consent  of  the 
agent  for  some  lawful  purpose  and  with  intent  to  return. 

It  may  be  admitted  that  an  Indian  who  had  separated 
from  his  tribe  before  the  government  took  cognizance  of  it, 
as  such,  by  treaty  or  otherwise,  and  did  not  return  thereto 
or  claim  or  enjoy  at  the  hands  of  the  government  any  right 
or  privilege  as  a  member  of  such  tribe,  is  not  under  the 
charge  of  an  agent  within  the  meaning  of  section  2139  of  the 
revised  statutes. 

But  in  the  case  at  bar,  although  the  Indian  was  appar- 
ently separated  from  his  tribe  at  the  date  and  ratification  of 
the  treaty  of  1855,  by  the  act  of  his  father,  yet  soon  after 
coming  to  man's  estate  he  voluntarily  went  upon  the  reser- 
vation therein  provided  for,  and  claimed  and  was  allowed 
the  privileges  of  such  reservation,  as  a  member  of  the  Wasco 
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tribe  of  Indians;  where  be  has  since  remained  quite  half  the 
time,  including  a  period  so  late  as  tbe  last  winter,  and  still 
keeps  his  stock  there.  Indeed,  the  absence  of  this  Indian 
from  this  reservation  since  1868  is  probably  owing  to  the 
fact  that  he  is  thereby  enabled  to  get  whiskey  from  the  de- 
fendant and  others  engaged  in  that  business. 

Under  the  circumstances,  we  are  clearly  of  the  opinion 
that  Thomas  is  under  the  charge  of  the  Indian  agent  at 
Warm  Spring,  since  1868,  at  least,  when  he  went  to  live 
upon  that  reservation. 

The  motion  for  a  new  trial  is  therefore  overruled,  and  the 
defendant  ordered  to  appear  for  sentence. 


Charles  E.  Tilton  v.  Colburn  Baerell  et  ux. 

CiEcurr  Court,  District  of  Oregon. 
June  26,  1883. 

1.  Rks  Judicata. — The  decree  of  a  competeut  court  in  a  suit  to  enforce  the 

right  of  a  grantee  against  the  grantors,  in  an  instrument  admitted  by 
both  the  plaintiff  and  defendants  to  have  been  Intended  to  operate  as  a 
mortgage,  determines  the  rights  of  the  parties  thereto  and  thereunder, 
80  that  either  they  or  their  privies,  as  against  each  other,  are  estopped 
to  say  or  allege  aught  to  the  contrary. 

2.  Final  Decree — Modification  of. — During  the  term  the  court  may  mod- 

ify, supplement,  or  supersede  a  final  decree  in  any  case;  and  while  it  is 
more  orderly  and  convenient  to  state  in  the  second  decree  how  far  or  in 
what  respect  it  is  intended  to  effect  the  first  one,  still  this  is  not  actually 
necessary;  and  it  will  be  presumed  that  in  giving  the  second  decree  the 
court  intended  to  modify  the  first  one,  in  so  far  as  they  differ,  unless  the 
circumstances  plainly  indicate  the  contrary. 

3.  Decree  and  Execution  therkon. — ^An  execution  directing  the  sale  of 

mortgaged  premises  to  satisfy  the  debt  of  the  mortgagee  must  be  based 
upon  a  decree,  which  is  sufficiently  indicated  therein;  but  although  there 
is  a  variance  between  the  latter  and  the  former  as  to  the  date  of  the  de- 
cree, the  execution  and  sale  thereon  is  valid,  in  favor  of  any  person 
claiming  thereunder,  if  it  plainly  appears  to  the  court  upon  a  view  of  all 
the  facts  that  the  execution  was  in  fact  issued  upon  the  decree  in  ques- 
tion, and  for  its  enforcement. 

4.  Two  Similar  Decrees  in  a  Case.— Two  decrees,  purporting  to  be  final, 

were  given  in  L.  v.  B.y  within  three  days  of  each  other,  directing  the 
sale  of  mortgaged  premises,  and  differing  only  in  the  mode  of  describing 
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the  same — the  first  one  describing  them  by  parcels,  and  the  second  one 
by  the  same  parcels  and  as  a  whole:  HeUl,  that  said  decrees  were  in 
legal  effect  and  operation  identical,  and  an  execution  might  properly 
issue  upon  either  of  them. 

Before  Field,  Circuit  Justice,  and  Deady,  District  Judge. 
Motion  for  new  trial. 
Mr.  M,  W.  Fechheimer,  for  plaintiff. 
Air,  JV.  W.  Chapman^  for  defendants. 

Deady,  J.  On  November  29,  1882,  Charles  E.  Tilton,  a 
citizen  of  New  York,  brought  this  action  against  Colburn 
Barrell  and  his  wife,  Aurelia  Jane,  citizens  of  Oregon,  to 
recover  the  possession  of  a  tract  of  land  situated  in  Multno- 
mah county,  containing  thirteen  and  a  quarter  acres,  and 
alleged  to  be  worth  thirteen  thousand  dollars. 

Aurelia  Jane  demurred  to  the  complaint,  and  on  Decem- 
ber 27,  1882,  the  demurrer  was  overruled.  (14  Fed.  Bep. 
609;  8  Saw.  412.) 

The  defendants  afterwards  answered  separately,  and  to 
the  new  matter  contained  in  these  answers  the  plaintiff  re- 
plied. 

From  the  pleadings  it  appears  that  the  plaintiff  purchased 
the  premises  from  William  S.  Ladd,  a  citizen  of  Oregon, 
who  purchased  them  at  a  sheriff's  sale  upon  a  decree  against 
the  defendants  enforcing  the  lien  of  a  mortgage  thereon, 
executed  by  them  to  said  Ladd;  and  upon  them  the  follow- 
ing issues  arise:  1.  As  to  the  ownership  and  right  to  the 
possession  of  the  premises — the  plaiutiff  alleging  that  he 
is  the  owner  of  the  same,  and  entitled  to  the  possession 
thereof,  while  the  defendants  deny  such  ownership,  and 
allege  respectively  that  Aurelia  Jane  is  the  owner  of  eleven 
acres  of  the  premises,  and  Colburn  of  the  remaining  two 
and  three-eighth  acres,  and  entitled  to  the  possession 
thereof;  2.  As  to  the  legal  effect  of  the  conveyance  of  the 
premises  to  William  S.  Ladd  by  the  defendants  on  January 
17, 1877 — the  defendants  alleging  that  the  same  was  intended 
as  a  mortgage  to  secure  the  payment  of  three  thousand 
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eight  hundred  and  fifty  dollars  then  due  from  said  Colburn 
to  Ladd  in  two  years  with  interest  at  one  per  centum  per 
month,  and  that  Ladd  agreed  to  give  the  defendants  a  writ- 
ing to  that  effect,  which  promise,  so  far  as  Aurelia  Jane  is 
concerned,  he  did  not  keep,  but  on  March  22,  1877,  ex- 
ecuted a  writing  to  said  Colburn  whereby  he  agreed  to  sell 
the  whole  of  said  premises  to  him;  while  the  plaintiff  alleges 
that  he  gave  said  Colburn  for  himself  and  as  agent  of  his 
wife,  on  said  date,  a  writing  by  which  he  agreed  that  if  the 
sum  due  him  was  paid  on  or  before  March  7,  1878,  but  not 
afterwards,  he  would  release  and  quitclaim  the  premises  to 
said  Colburn  or  his  assigns;  3.  As  to  whether  the  defend- 
ants are  not  estopped  to  allege  any  act  concerning  the  ex- 
ecution of  the  conveyance  of  January  17,  1877,  and  the 
understanding  or  conduct  of  the  parties  about  or  concern- 
ing it — the  plaintiff  alleging  that  on  December  4,  1879,  said 
Ladd  brought  a  suit  in  the  proper  state  circuit  court  against 
the  defendants  for  the  purpose  of  having  said  conveyance 
of  January  17,  1877,  declared  a  mortgage  and  enforced  ac- 
cordingly; that  the  defendants  were  summoned,  appeared, 
and  answered  the  complaint  in  said  suit,  and  that  on  March 
22,  1880,  said  court  made  a  final  decree  therein,  declaring 
said  conveyance  to  be  a  mortgage,  that  the  defendants  had 
broken  the  condition  thereof,  and  that  the  premises  be  sold 
as  therein  directed;  that  on  March  23d,  an  order  of  sale 
issued  out  of  said  court  to  the  sheriff,  requiring  him  to  sell 
the  premises  as  upon  an  execution,  upon  which  the  same 
"were  duly  sold  to  William  S.  Ladd  on  April  24,  1880,  who 
afterwards,  on  August  25,  1880,  and  after  the  confirmation 
of  said  sale  by  said  court,  duly  conveyed  the  premises  to 
the  plaintiff;  and  4.  As  to  whether  the  conveyance  by  Ladd 
to  the  plaintiff  was  collusive  or  not — the  defendants  alleging 
that  it  was  made  without  consideration,  and  for  the  purpose 
of  enabling  said  Ladd  to  maintain  an  action  in  this  court 
for  the  possession  of  the  property  in  the  name  of  the  plaint- 
iff, and  upon  the  understanding  that  the  same  or  the  pro- 
ceeds thereof  should  be  returned  to  him,  all  of  which  the 
plaintiff  denies. 
The  cause  was  tried  by  the  district  judge  with  a  jury, 
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when  the  defendants  admitted  that  the  issae  as  to  the  char- 
acter of  the  conveyance  to  the  plaintiff  by  Lacld  ought  to 
be  fouud  against  them.  The  jury,  under  the  direction  of 
the  court,  found  a  verdict  for  the  plaintiff. 

The  defendants  moved  for  a  new  trial,  and  the  motion 
was  heard  on  June  26  th. 

The  grounds  of  the  motion  for  a  new  trial  are  error  of  the 
court  in  the  admission  of  the  evidence  and  the  instruction 
to  the  jury. 

In  the  course  of  the  trial  the  plaintiff  offered  in  evidence 
a  transcript  of  the  proceedings  in  the  state  court  in  the  case 
of  Ladd  Y.  Bunnell  et  ux.,  to  which  the  defendants  objected 
for  various  reasons,  only  one  of  which  is  pressed  on  the 
motion  for  new  trial.  In  this  transcript  there  are  two  final 
decrees,  the  one  given  on  March  19th,  and  the  other  the 
22d;  and  while  the  latter  is  pleaded  in  the  replications  as 
an  estoppel,  the  execution  appears  to  refer  by  date  to  the 
former. 

And  first,  the  rights  of  the  parties  to  this  conveyance  or 
mortgage  of  January  17, 1877,  and  the  writing  of  March  22, 
1877,  were  directly  involved  and  determined  in  the  suit  of 
Lctdd  V.  Barrett  el  wa;.,  in  the  state  court,  and  are  now  res 
judicata.  The  defendants  had  their  day  in  that  court,  and 
by  their  answer  substantially  admitted  the  claim  of  the 
plaintiff  therein,  and  cannot  now  be  heard  to  allege  aught 
to  the  contrary  of  the  determination  based  thereon. 

But  counsel  for  the  defendants  contend  that  as  there  is 
nothing  in  the  transcript  from  which  it  expressly  appears 
that  the  state  court  intended  to  vacate  or  modify  the  first 
decree,  the  second  one  is  a  nullity,  and  does  not  support 
the  estoppel  set  up  in  the  replications;  while,  if  such  decree 
is  valid,  then  the  sale  and  conveyance  to  Ladd  in  pursuance 
of  the  first  decree  is  void,  and  of  no  effect. 

But  if  the  order  of  this  argument  is  reversed,  as  it  well 
may  be,  the  conclusion  reached  supports  the  allegation  of 
title  or  ownership  in  the  plaintiff,  and  disproves  the  plea  of 
title  in  the  defendants,  whatever  may  be  the  effect  on  the 
estoppel.  Admit,  if  you  please,  that  the  second  decree  is 
void,  as  being  made  after  the  court  had  exhausted  its  power 
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and  jurisdiction  over  tbe  sabject,  then  the  first  decree  is 
-valid,  aud  so  is  tbe  sale  aud  couveyauce  to  Ladd  in  pur- 
suance of  it. 

But  we  do  not  see  any  reason  to  think  this  second  decree 
invalid.  It  was  given  at  the  same  term  as  the  first,  and 
while  the  proceeding  was  still  in  the  breast  of  the  court  and 
subject,  in  this  respect,  to  its'control  and  power.  True,  it 
would  have  been  more  orderly  and  convenient  in  making 
the  second  decree  to  have  referred  to  the  first  one,  and 
stated  in  what  particular  the  latter  was  intended  to  modify, 
supplement,  or  supersede  the  former.  But  such  a  state- 
ment was  not  absolutely  necessary.  On  the  contrary,  it  is 
to  be  presumed  that  a  second  decree  made  within  the  term 
is  intended  to  modify  a  former  one  just  so  far  as  it  differs 
from  it,  either  in  breadth  or  length.  Any  other  conclusion, 
unless  under  circumstances  plainly  indicating  mistake  or 
misapprehension,  would  be  contrary  to  reason  and  common 
sense. 

Nor  is  the  objection  that  the  sale  appears  to  have  been 
made  on  an  execution  issued  on  a  decree  of  March  19th, 
instead  of  the  twenty-second,  valid  in  this  action.  The 
))rocess  upon  which  this  sale  was  made  consists  of  a  copy 
of  the  decree  followed  by  a  writ  in  the  nature  of  a  vendi- 
iioni  exponas,  issued  and  signed  by  the  clerk,  and  may  be 
conHidered  an  execution  within  the  purview  of  section  403 
of  the  code  of  civil  procedure,  providing  for  the  enforce- 
ment of  a  decree  in  a  suit  in  equity. 

It  is  necessary  of  course  that  this  execution  should  have 
a  decree  to  support  it,  and  that  it  should  appear  there- 
from what  decree  is  intended  to  be  enforced  by  it.  But 
where  sufficient  appears  on  the  face  of  the  execution  to 
connect  it  with  the  decree — to  indicate  with  reasonable 
certainty  that  the  one  is  intended  to  enforce  the  other — 
courts  usually  disregard  mere  variances  in  the  names  of  the 
parties,  the  date  or  the  amount  of  the  judgment  or  decree. 
{Bisselly.  Kip,  5  Johns.  100;  Jackson  v.  Walker,  4  Wend.  462; 
Jackson  v.  Anderson,  Id.  478;  Brown  v.  Beits,  13  Wend.  33; 
Freeman  on  Executions,  sec.  43.)  The  material  question  in 
this  case  is,  Did  the  execution  issue  on  this  decree  ?   and  if 
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upon  all  the  facts  it  appears  evident  to  the  court  tbat  it  did, 
the  sale  upou  it  ought  to  be  regarded  so  far  as  valid. 

Now  there  is  no  doubt  that  this  execution  was  issued 
upon  and  to  enforce  the  final  decree  in  the  court  in  Ladd  v. 
Harrell  et  iix.  The  marks  of  identity  are  the  name  of  the 
court  and  the  parties,  the  origin  and  amount  of  the  indebt- 
edness to  satisfy  which,  the  property  was  directed  to  be 
Bold,  the  subject-matter  of  the  sale — in  short,  every  ma- 
terial circumstance  contained  in  such  decree  except  the 
date,  and  that  all  the  authorities  agree  is  amendable  and 
should  be  disregarded  in  this  action. 

But  in  legal  effect  there  is  no  difference  in  these  two 
decrees  of  March  19th  and  22d,  and  the  execution  may  have 
been  well  issued  on  either  of  them.  The  actual  difference 
between  them  consists  simply  in  the  fact  that  in  the  first 
decree  the  premises  are  described  by  parcels,  seven  in 
u  umber,  and  in  the  second  decree  by  said  parcels  and  as  a 
whole,  the  one  being  as  exactly  the  equivalent  of  the  other 
as  two  and  two  are  of  four. 

The  entry  of  two  final  decrees  in  the  case  and  the  differ- 
ence between  them  evidently  arose  in  this  way:  At  the 
request  of  counsel  for  the  Barrells  the  court  sent  the  case 
to  a  referee  to  examine  and  report  upon  the  propriety  of  a 
scheme  of  offering  the  property  for  sale  in  parcels,  so  as  to 
enhance  the  proceeds  thereof.  The  referee  reported  a 
scheme,  dividing  the  property  into  seven  parcels,  and  the 
court  directed  it  to  be  sold  accordingly,  upon  the  condition 
that  after  it  had  been  offered  in  parcels,  if  any  would  bid 
nic^re  for  it  as  a  whole,  it  should  be  knocked  down  to  him; 
and  the  result  was  that  it  was  sold  to  Mr.  Ladd  as  a  whole. 
Bnt  in  the  first  decree  the  property  was  only  described  and 
bounded  by  the  metes  and  bounds  of  these  seven  parcels, 
and  the  second  decree  was  evidently  entered  out  of  an 
abundance  of  caution,  so  as  to  describe  the  premises  by 
metes  and  bounds  as  a  whole  as  well  as  in  parcels,  and  as 
a  convenience  for  future  use  and  direction,  in  case  it  should 
be  so  offered  and  sold. 

The  motion  for  a  new  trial  is  denied. 
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United  States  v.  William  Martin. 

CiBCTJiT  Court,  Distbiot  of  Obeqon. 
June  27,  1883. 

1.  Officer  of  the  United  States. — A  deputy  marshal  is  an  officer  of  the 

United  States  within  the  purview  of  section  5398  of  the  revised  statutes: 
and  so  is  the  keeper  of  a  state  jail  to  whose  custody  a  person  is  committed 
by  legal  process  issued  by  a  United  States  court  or  judicial  officer,  with 
the  consent  of  the  state. 

2.  Commissioner  of  the  Circuit  Court, — A  commissioner  of  the  circuit 

court  when  engaged  under  section  1014  of  the  revised  statutes  in  causing 
the  arrest  or  imprisonment  or  holding  to  answer  any  person  charged 
with  the  commission  of  a  crime  against  the  United  States,  acts  ns  a  com- 
mitting magistrate,  and  must  proceed  according  to  the  law  of  the  state 
in  similar  cases. 

3.  Order  to  Bring  Prisoner  into  Court. — Section  1030  of  the  revised 

statutes  does  not  apply  to  proceedings  before  such  commissioners  acting 
under  the  authority  of  said  section  1014;  and  it  is  doubtful  if  a  jailer 
having  a  prisoner  in  custody  for  trial  in  the  circuit  or  district  court  is 
obliged  to  bring  or  send  him  into  court  or  deliver  him  to  tiie  marshal  for 
that  purpose  without  a  written  order  to  that  effect. 

4.  Legal  Process  under  Section  5398. — Under  the  Oregon  code  of  criminal 

procedure,  sections  402,  403,  and  at  common  law,  it  is  sufficient  in  a 
commitment  to  designate  the  crime  involved  in  killing  a  human  being  with 
malice  aforethought  generally  as  "murder,*' and  therefoi-e  a  commit- 
ment issued  by  a  commissioner  of  the  circuit  court  in  and  for  said  state, 
directed  to  the  keeper  of  a  county  or  town  jail  therein,  and  requiring 
him  to  receive  and  safely  keep  a  person  therein  named  and  charged  u{x)a 
the  oath  of  another  with  the  crime  of  **  murder,"  until  discharged  by  due 
course  of  law,  is  legal  process,  within  the  meaning  of  that  term  as  used  in 
the  latter  clause  of  said  section  5398;  and  resistance  to  the  execution 
thereof,  as  by  taking  such  person  out  of  such  jail  or  the  custody  of  such 
jailer  without  his  consent,  is  a  violation  of  such  section. 

Before  Deady,  District  Judge. 

Mr,  James  F.  Watson,  for  United  States. 

Mr.  W.  Lair  Hill  and  Mr.  H.  Y.  Thompson,  for  defendant. 

Deady,  J.  On  January  9,  1883,  tbe  district  attorney,  by 
leave  of  the  court,  filed  an  information  herein,  charging  the 
defendant  with  a  violation  of  section  5398  of  the  revised 
statutes,  which  provides  that  ** every  person  who  knowingly 
and  wilfully  obstructs,  resists,  or  opposes  any  officer  of  the 
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XTuited  States,  in  serying  or  attempting  to  serve  or  execute 
any  mesne  process  or  warrant,  or  any  rule  or  order  of  any 
court  of  the  United  States,  or  any  other  legal  or  judicial 
Tvrit  or  process,  *  *  *  shall  be  imprisoned  not  more 
than  twelve  months  and  fined  not  less  than  three  hundred 
dollars." 

The  information  contains  two  counts,  and  states  that  Ah 
Sote,  Weet  Soot,  Capsula,  and  Fetenus,  Indians  belongiug 
to  the  Umatilla  Indian  reservation,  beipg  charged  before  a 
commissioner  of  this  court  with  the  crime  of  murder,  com- 
mitted in  the  killing  of  one  Charles  Mulheren,  were  by  said 
commissioner  committed  to  custody  pending  their  examina- 
tion upon  said  charge — the  first  named  two,  to  the  custody 
of  the  keeper  of  the  town  jail  of  Pendleton,  Oregon,  and 
tbe  last  two,  to  the  custody  of  the  defendant,  as  keeper  of 
tbe  county  jail  of  Umatilla  county,  Oregon;  that  the  defend- 
ant afterwards  knowingly  and  wilfully  took  and  rescued  said 
Ah  Hote  and  Weet  Soot  from  the  custody  of  the  keeper  of 
said  town  jail,  and  also  refused  to  deliver  said  Petenus  and 
Capsula  to  the  United  States  marshal,  although  demanded 
l>y  the  latter  upon  the  order  of  said  commissioner  to  bring 
them  before  him  for  further  examination  upon  said  charge; 
and  with  force  and  violence  prevented  said  marshal  from 
executing  said  order. 

The  defendant  demurred  to  the  information,  on  the  ground 
that  this  court  has  no  jurisdiction  of  the  crime  charged 
against  the  Indians. 

On  February  5,  1883,  the  court  overruled  the  demurrer. 
(14  Fed.  Eep.  817;  S.  C,  8  Saw.  473.) 

Thereupon  the  defendant  surrendered  the  Indians  to  the 
marshal,  and  they  were  indicted  by  a  grand  jury  of  this 
court  for  the  murder  of  Mulheren.  An  Indian  of  the  same 
reservation  named  Tummusk  was  included  in  the  indict- 
ment, and  subsequently  found  and  arrested  by  the  marshal. 
Upon  the  trial,  all  of  them,  except  Weet  Soot,  who  was  dis- 
charged from  the  indictment  and  allowed  to  become  a  wit* 
ness  for  the  government,  were  found  guilty  of  manslaughter, 
and  on  May  22,  1883,  sentenced  to  ten  years  imprisoument 
each  in  the  penitentiary  of  Oregon. 
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Oil  February  16,  1883,  this  cause  was  submitted  to  the 
court  for  judgment  upon  a  stipulation,  to  the  effect  that  a 
statement  of  facts  then  filed  in  the  court  should  be  taken 
and  considered  to  be  the  special  verdict  of  a  jury  in  the  case, 
subject,  however,  to  objection  for  immateriality  to  all  or  any 
portion  of  such  statement. 

From  this  special  verdict  it  substantially  appears  as  fol- 
lows: 

1.  That  said  four  .Indians  all  belong  to  said  Indian  reser- 
vation, and  are  under  the  charge  of  an  Indian  agent. 

2.  That  said  Charles  Mulheren  was  a  white  man,  and 
was  killed  by  said  Indians  on  said  reservation,  on  November 
22,  1882. 

3.  That  the  defendant  is,  and  at  and  during  all  the  times 
herein  mentioned  was,  the  sheriff  of  said  Umatilla  county, 
and  the  keeper  of  the  jail  thereof ;  that  Mr.  Fred.  Page 
Tustin  is,  and  at  and  during  said  times  was,  a  duly  appointed 
commissioner  of  this  court,  with  authority  to  examine,  com- 
mit for  trial,  and  admit  to  bail  ''all  persons  committing 
offenses  against  the  law  of  the  United  States,"  in  the  district 
of  Oregon;  that  S.  L.  Morse  is,  and  at  and  during  said 
times  was,  a  duly  appointed  and  acting  deputy  marshal  of 
the  United  States  for  said  district;  and  that  P.  M.  McDon- 
ald is,  and  at  and  during  said  times  was,  the  keeper  of  the 
town  jail  in  said  town  of  Pendleton. 

4.  That  said  commissioner,  on  November  28,  1882,  on  a 
complaint  duly  verified  by  the  oath  of  said  McDonald  on 
said  date,  charging  Weet  Soot  with  the  crime  of  murder,  in 
killing  said  Charles  Mulheren  on  November  22,  1882,  in 
the  county  of  Umatilla,  and  district  of  Oregon,  and  on 
said  Indian  reservation,  issued  a  warrant  for  the  arrest  of 
said  Weet  Soot  on  said  charge,  upon  which  he  was  arrested 
by  said  Morse  on  November  29,  1882,  and  brought  before 
said  commissioner  for  examination  on  December  8th;  that 
afterward  Ah  Hote,  Petenus^  and  Capsula  were  arrested  by 
said  Morse  on  similar  warrants,  issued  by  said  commissioner 
for  their  respective  arrests  on  similar  complaints  verified  by 
the  oath  of  said  McDonald — the  complaints  and  warrants 
in  the  cases  of  Ah  Hote  and  Petenus  being  each  dated  De- 
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ceniber  the  4tb,  and  in  the  case  of  Capsula,  on  December 
16th;  that  Ah  Hote  was  arrested  on  December  7th  and 
brought  before  the  commissioner  for  examination  on  De- 
cember 8th;  and  that  thereupon  said  "Weet  Soot  and  Ah 
Hote  were  each  committed  to  the  custody  of  the  keeper  of 
the  town  jail  aforesaid  on  ''a  miUimtis"  issued  by  said  com- 
missioner, from  which  it  appeared  that  the  prisoners  had 
been  charged  on  oath  with  the  crime  of  murder,  committed 
in  Umatilla  county,  Oregon,  on  November  22,  1882,  and 
examined  by  said  commissioner  on  said  charge  and  required 
"to  render  himself  in  appearance  before  him,"  and  that 
said  keeper  was  commanded  in  the  name  of  the  president 
of  the  United  States  to  receive  the  said  Ah  Hote  and  Weet 
Soot,  as  prisoners  of  the  United  States,  into  his  custody  in 
said  town  jail,  **  there  to  remain  until  discharged  by  due 
course  of  law;"  that  said  Petenus  and  Capsula  were  ar- 
rested on  December  16th,  and  brought  before  said  commis- 
sioner on  the  same  day  for  examination,  and  were  thereupon 
each  committed  to  the  custody  of  the  defendant,  as  keeper 
of  the  county  jail  aforesaid,  upon  a  " miUimua^^  issued  by 
the  commissioner,  similar  to  those  issued  to  the  keeper  of 
the  town  jail  in  the  cases  of  Ah  Hote  and  Weet  Soot. 

6.  That  Ah  Hote  and  Weet  Soot  remained  in  the  custody 
of  the  keeper  of  said  town  jail,  under  said  commitments, 
until  December  18,  1882,  when  the  defendant  took  them 
from  said  custody  and  jail  without  the  consent  of  said 
keeper,  upon  a  warrant  from  the  circuit  court  of  the  state 
for  said  county,  directed  to  him  as  sheriff  thereof,  and  com- 
manding him  to  arrest  all  of  said  Indians  as  defendants  in 
an  indictment  found  by  the  grand  jury  of  said  court  on  said 
day,  charging  them  with  the  crime  of  murder,  in  killing 
said  Mulheren. 

6.  That  on  said  December  18th,  said  commissioner  made  a 
verbal  order  directing  said  Morse  to  bring  all  of  said  Indians 
before  him  for  further  examination  upon  the  charge  afore- 
said, which  order  he  then  and  there  attempted  to  execute, 
and  for  that  purpose  demanded  each  of  said  Indians  from 
the  defendant,  who  then  had  them  all  in  his  custody  in  said 
county  jail,  and  knew  that  said  Morse  was  then  acting  as 
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deputy  Uuited  States  marshal,  and  made  such  demand  as 
such  deputy  and  in  pursuance  of  said  order  of  the  commis- 
toner;  but  the  defendant  refused  to  deliver  any  of  said 
Indians  to  said  deputy  or  to  permit  him  to  take  any  of  them 
from  said  county  jail,  giving  as  a  reason  therefor  the  find- 
ing of  the  indictment  in  the  state  court  and  the  issuing  of 
the  warrant  to  him  thereon,  as  aforesaid. 

7.  That  the  defendant  acted  in  good  faith  in  the  premises, 
believing  it  to  be  his  duty  as  sheriff  to  take  and  detain  said 
Indians. 

The  defendant  contends  that  judgment  cannot  be  given 
against  him  on  this  verdict  for  a  violation  of  said  section 
5398  of  the  revised  statutes,  because  it  does  not  appear 
therefrom  that  he  obstructed  or  resisted  an  officer  of  the 
United  States  in  the  execution  or  attempt  to  execute  a  legal 
order  or  process  of  the  United  States  or  any  court  thereof, 
in  that  it  does  not  appear  from  the  facts  found  that  it  was 
stated  or  alleged  in  any  of  the  proceedings  before  the  com- 
missioner for  the  arrest,  examination,  or  commitment  of 
said  Indians  that  Mulheren  was  a  white  man,  and  therefore 
it  does  not  appear  that  the  commissioner  had  jurisdiction 
to  issue  a  warrant  for  the  arrest  of  said  Indians  for  the  kill- 
ing of  said  Mulheren,  or  to  make  any  order  concerning  the 
same. 

There  is  no  question  but  that  Morse  was  an  ''officer  of 
the  United  States"  within  the  purview  of  the  statute  {United 
States  V.  Tlnklepaugh,  3  Blatchf .  428),  and  that  a  commissioner 
of  this  court  might,  in  a  proper  case,  issue  ''legal  process" 
within  the  meaning  of  the  latter  clause  of  said  section  5398 
(  United  States  v.  Lukins,  3  Wash.  337),  even  if  it  should  be 
held  that  he  is  not  a  "court  of  the  United  States"  within 
the  meaning  thereof. 

And  for  the  purpose  of  this  case,  since  the  decision  on 
the  demurrer,  it  must  be  assumed  that  the  commissioner 
had  jurisdiction  and  authority  to  issue  any  process  or  make 
any  order  for  the  arrest,  examination,  and  commitment  of 
said  Indians  for  trial  in  this  court,  upon  the  charge  of  hav- 
ing killed  a  white  man  upon  the  Indian  reservation.  Such 
was  the  decision  of  the  court  upon  the  demurrer  to  the  in- 
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formation;  and  upon  a  consultation  with  the  circuit  judge 
at  the  beginning  of  the  April  term  of  the  circnit  court  he 
concurred  in  the  conclusion,  having  already  made  tlie  same 
r aling  in  effect.  (  United  Slates  v.  Leathe-i's,  6  Saw.  17 ;  United 
Slates  V.  Sturgeon,  Id.  29.) 

In  the  case  of  Ah  Hote  and  Weet  Soot  it  is  alleged  that 
the  defendant  took  and  rescued  them  from  the  custody  of 
M<:Dona]d,  and  the  special  verdict  finds  in  effect  that  he 
took  them  from  the  jail  and  custody  of  the  latter  without 
his  consent — the  fact  being  that  McDonald  was  made  to 
understand  that  it  would  be  no  use  for  him  to  resist  the  de- 
fendant, and  best  for  him  not  to  do  so. 

By  this  act  tlie  defendant  certainly  obstructed  McDonald 
in  the  execution  of  the  commitments  from  the  commis- 
sioner, directing  him  to  keep  those  two  Indians  in  his  cus- 
tody until  discharged  therefrom  by  due  course  of  law;  that 
is,  the  law  of  the  United  States. 

MiDonald,  while  Ah  Hote  and  "Weet  Soot  were  in  his 
custody  under  these  commitments,  was  so  far  "  an  oflScer  of 
the  United  States  "  within  the  meaning  of  this  statute.  By 
the  resolution  of  September  23,  1789,  congress  recom- 
mended to  the  legislature  of  the  several  states  ''to  pass 
laws  making  it  expressly  the  duty  of  the  keepers  of  their 
jails  to  receive  and  safe  keep  therein  all  prisoners  commit- 
ted under  the  authority  of  the  United  States,  until  they 
shall  be  discharged  by  the  due  course  of  the  laws  thereof, 
under  the  like  penalties  as  in  the  case  of  persons  committed 
under  the  authority  of  such  states  respectively." 

By  section  987  of  the  code  of  civil  procedure,  this  state, 
in  pursuance  of  this  resolution,  gave  the  United  States  the 
use  of  its  jails,  and  in  section  988  provided  that  "a  sheriff 
or  jailer  to  whose  custody  a  prisoner  is  committed,  as  pro- 
vided in  the  last  section  [987],  is  answerable  for  his  safe 
keeping  in  the  courts  of  the  United  States  according  to 
the  laws  thereof." 

In  Bavdolph  v.  Donaldson,  9  Cranch,  85,  which  was  an 
action  against  the  marshal  for  an  escape  of  a  debtor  com- 
mitted by  him  under  said  resolution  to  a  Virginia  jail,  with 
the  consent  of  the  state,  the  question  arose  as  to  the  cus- 
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tody  of  the  prisoner  under  such  commitment.  The  courfe 
held  that  the  jailer  was  not  the  deputy  of  the  marshal,  and 
that  the  latter  had  nothing  to  do  with  tlie  prisoner  while  in 
the  custody  of  the  former.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Story  said:  ''When  a  prisoner  is 
regularly  committed  to  a  state  jail  by  the  marshal,  he  is  no 
longer  in  the  custody  of  the  marshal,  nor  controllable  by 
him.  The  marshal  has  no  authority  to  command  or  di- 
rect the  keeper  in  respect  to  the  nature  of  the  imprison- 
ment. The  keeper  becomes  responsible  for  his  own  acts, 
and  may  expose  himself  by  misconduct  to  the  'paius 
and  penalties'  of  the  law.  For  certain  purposes,  and  to 
certain  intents,  the  state  jail  lawfully  used  by  the  United 
States  may  be  deemed  to  be  the  jail  of  the  United  States, 
and  that  keeper  to  be  the  keeper  of  the  United  States." 

As  to  the  case  of  Petenus  and  Capsula,  it  is  found  by 
the  special  verdict  that  the  defendant  refused  to  deliver 
them  to  Morse  when  demanded  by  the  latter  in  pursu- 
ance of  the  order  of  the  commissioner,  on  account,  as  he 
said,  of  the  state  warrant  which  he  had  in  the  mean  time 
received  for  their  arrest,  to  answer  the  indictment  then 
found  in  the  state  court  against  them. 

The  defendant  was  then  in  the  situation  of  an  officer 
receiving  different  and  independent  writs  against  the  same 
person  or  thing.  In  such  <;ase,  assuming  that  each  is 
lawful,  it  is  the  duty  of  the  officer  to  execute  them  ac- 
cording to  the  priority  of  right,  which  ordinarilj'^  depeiids 
upon  the  time  of  their  receipt  by  him.  (Freeman  on  Exe- 
cutions, sees.  129-135,  251.)  On  this  occasion  the  de- 
fendant held  Petenus  and  Capsula  upon  United  States 
process,  as  a  United  States  officer  or  jailer,  and  the  pro- 
cess from  the  state  court  was  directed  to  him  as  a  shei  iff 
or  state  officer.  Apart  from  any  question  of  the  para- 
mount authority  of  one  of  these  processes,  arising  from 
the  exclusive  jurisdiction  of  the  United  States  over  the 
subject-matter,  it  is  plain  that  the  state  process  was  un- 
der the  circumstances  subordinated  and  postponed  to  that 
of  the  United  States,  and  could  not  be  executed  until 
the  latter  wsls  ftnictus  officio.     The  United  States  process 
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was  received  by  the  defendant,  and  he  was  holding  the 
prisoners  nnder  it,  before  the  state  process  was  even 
issued  or  the  indictment  found  upon  which  it  was  based. 
When  he  received  the  state  process,  the  Indians  were  cits- 
iodia  legiSf  under  the  United  States  process,  and  the  de- 
fendant could  not  execute  the  former,  or  even  attempt  to 
do  so,  without  obstructing  the  execution  of  the  latter,  and 
therebj  committing  a  crime  against  the  United  States,  as 
well  as  a  contempt  of  the  authority  of  the  commissioner. 

The  order  of  the  commissioner  to  Morse,  directing  him  to 
bring  the  prisoners  before  him  for  further  examination,  was 
also  an  order  to  the  defendant,  in  his  character  as  United 
States  jailer,  to  deliver  Fetenus  and  Gapsula  to  the  deputy 
marshal  for  that  parpose. 

The  only  objection  now  made  to  the  validity  of  the  com- 
mitments giving  the  custody  of  Ah  Hote  and  Weet  Soot  to 
McDonald,  and  the  order  to  the  defendant  to  deliver  Fetenus 
and  Capsula  to  the  deputy  marshal,  is,  that  it  does  not  ap- 
pear from  such  commitments  or  order,  or  the  prior  proceed- 
ings before  the  commissioner,  that  Mulheren  was  a  white  man . 
It  is  not  pretended  but  that  the  defendant  knew  that  Mulheren 
was  a  white  man,  and  that  the  homicide  occurred  on  the  reser- 
vation— in  other  words,  that  as  a  matter  of  fact,  he  knew,  when 
he  obstructed  the  process  and  disobeyed  the  order,  of  the  ex- 
istence of  every  fact  that  gave  the  commissioner  jurisdiction 
and  authority  over  the  case,  and  that,  notwithstanding  such 
knowledge,  he  wilfully  obstructed  the  officer  in  the  execu- 
tion of  such  process  and  resisted  such  order. 

The  order  to  bring  up  Fetenus  and  Capsula  was,  so  far 
as  appears,  a  verbal  one,  and  in  this  respect  may  be  pre- 
sumed to  have  followed  the  commitments.  Whether  such 
an  order  must  not  be  in  writing  before  rt  can  be  resisted 
within  the  meaning  of  the  statute,  is  a  question.  Section 
1030  of  the  revised  statutes  is  cited  as  showing  that  no 
"writ"  is  necessary  to  bring  a  piisoner  into  "court,'*  or 
remand  him  to  custody,  "  but  the  same  shall  be  done  ou  the 
order  of  the  court  or  district  attorney." 

It  may  be  the  practice  under  this  section  in  the  circuit 
and  district  courts  to  bring  in  and  remand  a  prisoner  our 
7 


98  United  States  v.  Martin.  [Cir,  Ct. 

Opinion  of  the  Court — Deady,  J.  [Jane, 

the  verbal  order  of  the  district  attorney.  But  if  the  jailer 
should  insist  on  written  evidence  of  the  order  of  such  officer 
to  let  a  prisoner  be  taken  out  of  his  custody,  it  is  not  ap- 
parent on  what  ground  he  could  be  charged  with  resistance 
thereto. 

But  this  section  does  not  appear  to  be  applicable  to  a 
proceeding  before  a  commissioner.  Section  1014  of  the 
revised  statutes  is  the  authority  under  which  a  commis- 
sioner of  the  circuit  court  acts  when  engaged  in  a  proceed- 
ing for  the  arrest,  commitment,  or  bail  of  a  person  charged 
with  a  crime  against  the  United  States,  and  such  section 
provides  that  he  shall  proceed  therein  "agreeably  to  the 
usual  mode  of  process  "  against  offenders  in  such  stat«. 

A  commissioner  acting  under  this  statute  is  simply  a 
committing  magistrate.  The  ambiguous  phrase,  *'  mode  of 
process,"  is  interpreted  to  mean  "mode  of  proceeding," 
and  this  proceeding  is  according  to  the  law  of  the  state  in 
similar  cases.  {United  States  v.  Bundlettf  2  Curt.  42;  In  re 
Martin,  5  Blatchf.  307;  United  States  v.  Case,  8  Id.  250.) 

The  validity  of  the  process  and  order  in  question  must 
then  be  determined  by  reference  to  the  law  of  Oregon  for 
the  arrest,  examination,  and  commitment  of  persons  charged 
with  tlie  commission  of  crime  against  the  laws  of  the  state. 
The  statute  law  of  the  state  upon  the  subject  is  found  in 
chapters  33,  34,  35,  and  36  of  the  code  of  criminal  proced- 
ure.    (Or.  Laws,  385,  393.) 

Briefly  stated,  this  requires  that  a  warrant  for  the  arrest 
of  any  one  shall  not  issue  except  upon  a  statement  on  oath 
to  the  effect  that  the  person  sought  to  be  arrested  is  guilty 
of  some  ''designated  crime."  The  warrant  for  the  arrest 
must  "  state  a  crime  in  respect  to  which  the  magistrate  has 
authority  to  issue  a  warrant."  When  arrested,  the  accused 
may  give  bail  to  answer,  but  if  he  does  not,  he  must  be 
taken  before  a  magistrate  for  examination,  which  proceed- 
ing may  be  adjourned  from  day  to  day  for  not  more  than 
six  days  without  the  consent  of  the  defendant,  in  which  case 
the  accused  may  be  committed  for  examination  or  dis- 
charged on  bail  pending  the  same. 

The  commitment  for  an  examination  may  be  made  by  an 
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iDdorsemeDt  to  that  effect  on  the  warrant.  If  the  accused 
is  held  to  answer,  the  magistrate  must  make  an  order  in  his 
docket  to  that  eflfect,  "designating"  therein  "generally" 
the  crime  for  which  he  is  held,  and  then  make  and  sign  a 
commitment,  "designating"  also  therein  " generally "  the 
"charge,"  and  deliver  the  same  with  the  prisoner  to  the 
sheriff,  who  mnst  receive  the  former  into  his  "  custody,  and 
detain  him  until  legally  discharged." 

The  temporary  commitments  in  this  case  were  not  made 
by  indorsements  on  the  warrants,  but  by  separate  writs. 
Bat  this  is  only  a  matter  of  form,  of  which  the  defendant  can 
not  cqmplain.  The  crime  or  charge  against  each  prisoner 
was  designated  in  the  commitments  generally  as  "murder." 
This  is  the  name  of  the  crime  which  results  from  the  unlaw- 
ful killing  of  a  human  being  with  malice  aforethought,  both 
at  common  law  and  in  the  statute.  (4  Black.  195;  E.  S., 
sees.  2145,  2146,  5339.)  This  designation  of  the  crime 
would  be  sufficient  in  a  final  commitment  by  a  magistrate 
in  a  state  case  where  the  prisoner  was  charged  with  a  feloni- 
ous homicide.  The  particulars  constituting  a  crime  are  not 
to  be  stated  in  a  commitment*  as  in  an  indictment.  If  the 
cause  of  the  commitment  or  species  of  crime  charged  against 
the  prisoner  be  stated  in  the  commitment  with  convenient 
certainty,  that  is  sufficient.  (4  Black.  300;  Bouv.  Law  Diet., 
Commitment;  Ex  parte  JSuford,  3  Cranch,  448.)  And  if  the 
offense  charged  has  a  specific  name  by  which  it  is  known  in 
the  law,  as  larceny,  arson,  burglary,  or  murder,  a  designa- 
tion of  it  by  that  name  in  the  commitment  is  sufficiently  cer- 
tain. Upon  a  habeas  coi-pua  to  inquire  into  the  validity  of 
the  commitment,  nothing  more  would  be  required  on  this 
point. 

Does  the  fact  that  the  commission  of  the  crime  in  this 
case  involved  the  circumstance  that  the  person  killed  was 
"white"  make  it  necessary  to  state  the  same  in  the  commit- 
ment ?  I  think  not.  Whatever  killing  the  law  makes  mur- 
der, is  murder,  and  nothing  more,  and  is  sufficiently  desig- 
nated by  the  use  of  that  term  in  a  commitment  for  trial  or 
further  hearing.  A  commissioner  of  this  court  has  author- 
ity, under  the  laws  of  the  United  States,  and  upon  proof  of 
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probable  cause,  to  commit  persons  for  trial  on  the  cliarge 
of  murder,  either  committed  on  the  high  seas,  in  Alaska,  in 
a  place  in  the  state  within  the  exclusive  jurisdiction  of  the 
United  States,  or,  in  certain  cases,  npon  an  Indian  reserva- 
tion within  the  state.  Bat  when  he  does  commit  a  person 
upon  snch  a  charge,  it  is  not  necessary,  either  nnder  the 
code  or  at  common  law,  to  set  forth  the  evidence  or  circnm- 
stances  that  in  the  particular  case  constitute  the  crime,  or 
demonstrate  the  jurisdiction  of  the  officer  bejoud  a  perad- 
venture.  Under  the  law  of  the  state  (Code  Crim.  Proc, 
sec.  506),  a  person  who  kills  another  in  the  attempt  to  com- 
mit any  of  certain  felonies,  although  snch  killing  is  acci- 
dental, is  guilty  of  murder.  But  in  a  commitment  in  such 
case,  it  would  only  be  necessary  to  designate  the  crime  as 
'<  murder,"  without  mentioning  the  circumstance  which 
alone  made  a  homicide  otherwise  innocent  amount  to 
murder. 

These  commitments,  then,  are  valid  upon  their  face,  and 
are  prima  fade  legal  process.  Therefore  when  the  defend- 
ant obstructed  the  execution  of  the  two  directed  to  Mc- 
Donald, by  taking  Ah  Hote  and  Weet  Soot  out  of  his  cus- 
tody, he  was  guilty  of  a  violation  of  section  6398  of  the 
revised  statutes,  unless  it  should  turn  out  that  they  were 
void  for  want  of  authority  or  jurisdiction  in  the  commis- 
sioner who  executed  them.  But,  in  the  judgment  of  this 
court,  he  had  such  authority  and  jurisdiction,  and  in  this 
respect  they  are  legal  process  of  the  United  States. 

The  defendant,  with  a  full  knowledge  of  all  the  facts, 
wilfully  interfered  with  the  execution  of  this  process,  and 
but  for  the  considerate  conduct  of  McDonald  might  have 
caused  an  unseemly  and  serious  conflict  between  the  na- 
tional and  state  courts.  For  this  misconduct  he  had  not 
even  the  excuse  that  the  state  had  by  its  diligence  first  dis- 
covered the  criminals,  and  acquired  or  attempted  to  acquire 
jurisdiction  in  the  premises. 

As  to  the  verbal  order  to  the  defendant  to  deliver  Petenus 
and  Capsula  to  the  deputy  marshal,  the  case  in  its  legal 
aspect  is  not  so  clear.  He  is  charged  in  the  information 
with  obstructing  the  deputy  in  the  execution  of  these  orders. 
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Bat  he  was  then  claiming  to  hold  the  prisoners  as  sheriff 
under  the  state  process,  so  that,  in  fact  and 'law,  he  ob« 
stmcted  the  execation  of  the  commitments  issued  to  himself 
as  United  States  jailer  by  taking  the  prisoners  out  of  hia 
custody  as  such  jailer  upon  the  state  process  issued  to  him* 
self  as  sheriff.     But  this  is  not  the  charge  in  the  information. 

These  commitments,  being  for  further  examination,  should 
have  been  made  from  day  to  day  unless  made  for  a  definite, 
longer  period  with  the  consent  of  the  prisoners.  But  this 
is  an  error  which  does  not  concern  the  defendant.  It  was 
his  duty  to  receive  and  keep  safely  Petenus  and  Capsula 
under  these  commitments  as  a  jailer  of  the  United  States, 
until  they  were  discharged  by  the  law  of  the  United  States; 
and  in  the  meantime,  to  return  the  state  warrant  ''not 
executed,"  because  the  persons  named  therein  were  already 
in  the  custody  of  the  United  States  upon  a  criminal  charge. 

But  my  impression  is  that  the  defendant  was  not  bound 
to  recognize  a  verbal  order  delivered  to  him  by  the  deputy 
marshal  as  legal  process  issued  by  the  commissioner,  and 
that  he  had  a  right  to  insist  upon  a  writing  to  that  effect. 
If  the  commitments  had  been  made  for  a  day  or  other  fixed 
period,  there  would  be  less  difficulty  in  holding  the  verbal 
order  sufficient,  as  the  miUimvs  itself  would  in  that  case 
limit  the  time  during  which  the  prisoners  should  remain  in 
the  defendant's  custody.  And  even  then  it  seems  to  me 
that  the  jailer  might  demand  the  written  evidence  of  the 
official  character  of  such  order  before  he  could  be  com- 
pelled to  obey  it. 

And  although  the  defendant  did  not  refuse  to  deliver 
Petenus  and  Capsula  on  any  such  ground  as  this,  but 
claimed  to  hold  them  as  sheriff  under  the  warrant  of  the 
state  court,  I  do  not  think  that  this  helps  the  case.  If  such 
verbal  order  was  not  legal  process,  no  guilt  was  incurred 
by  the  refusal  to  obey  it,  whatever  the  reason  may  have 
been  for  such  refusal. 

The  judgment  of  the  court  upon  the  special  verdict  is 
that  the  defendant  is  guilty  as  charged  in  the  first  count  of 
the  information,  and  not  guilty  as  charged  in  the  second 
one. 
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NotwithstandiDg  the  admission  in  the  verdict  that  the 
defendant  acted  in  good  faith,  the  case  is  one  meet  for 
exemplary  punishment.  But  consideration  will  be  given  to 
the  fact  that  the  defendant,  as  soon  as  the  decision  on  the 
demurrer  to  the  information  was  announced,  quietly  sur- 
rendered the  prisoners  to  the  deputy  marshal,  when  they 
were  duly  committed  for  trial  in  this  court.  The  judgment 
of  the  court  is  that  tbe  defendant  pay  a  fine  of  one  hundred 
dollars  and  be  imprisoned  one  day,  and  stand  committed 
until  the  fine  is  paid. 


The  Jeanee  Landles — Meyer,  Wilson  &  Co., 
Claimants. 

DiBTBiCT  Court,  District  op  Oreoon. 
July  3,  1883. 

1.  Supplies. — The  master  of  a  vessel  is  not  authorized  to  purchase  supplies 

or  incur  indebtedness  on  the  credit  of  the  ship  or  owner  in  a  foreign 
port  where  the  owner  is  represented  by  a  known  agent,  unless  under  cir- 
cumstances where  the  conduct  of  the  owner  or  agent  may  fairly  be  con- 
strued as  giving  such  authority. 

2.  Stipdlation  by  Claimant  fob  the  Discharge  of  a  Vesseu — The  clerk 

is  not  authorized  to  take  a  stipulation  for  the  discharge  of  a  vessel,  but 
the  same  must  be  done  in  court,  or  at  chambers,  or  before  a  commissioner; 
and  in  the  former  case  notice  thereof  is  given  to  the  marshal  by  a  writ  of 
supersedeas  issued  by  the  clerk,  and  in  the  latter  case  by  an  order  to  the 
same  effect  issued  by  the  commissioner;  and  in  neither  case  is  the  marshal 
entitled  to  any  fee  or  mileage  for  "serving  "  such  writ  or  order,  but  he 
may  charge  any  necessary  expense  incurred  by  him  in  consequence  of 
such  writ  or  order,  as  a  part  of  the  expense  incurred  under  the  process 
for  the  arrest  and  custody  of  the  vessel. 

Before  Deady,  District  Judge. 

Mr.  David  GoodseU,  for  libellaat. 

Mr.  Ej'cusmus  D.  Shattuck  and  Mr.  Robert  McKee,  for  claim- 
ants. 

• 

Deady  J.    On  March  1,  1883,  G.  T.  Beed,  of  the  Gale- 
donia  saloon,  in  this  city,  brought  suit  in  this  court  against 
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the  British  ship  Jeanie  LandUa  for  one  hundred  and  fifty- 
nine  dollars  and  fifty  cents^  of  which  sum  eighty-nine  dol- 
lars and  fifty  cents  was  alleged  to  be  fer  vinous  and  spirit- 
uous liquors  furnished  the  master  as  ship  stores,  and  on 
her  credit;  and  seventy  dollars  money  loaned  to  him,  as  was 
alleged,  on  the  credit  of  the  vessel  for  the  payment  of  sea- 
men's wages. 

The  claimants,  Meyer,  Wilson  &  Co.,  of  this  city,  as  the 
agents  of  the  owner,  Mr.  David  Law,  of.  Glasgow,  answered 
the  libel,  alleging  that  they  were  the  agents  in  this  port  for 
the  owner  of  the  vessel  during  her  stay  here,  to  the  knowl- 
edge of  the  libellant,  and  denying  that  said  liquors  or  money 
were  necessary  under  the  circumstances  for  said  vessel,  or 
that  she  ever,  in  fact,  had  the  benefit  of  them,  or  that  they 
were  furnished  to  the  master  of  the  Jeanie  LancHea,  on  her 
credit  or  otherwise,  than  on  the  credit  of  the  master,  and 
for  his  own  use. 

On  the  trial  it  appeared  from  the  testimony  of  the  master 
and  otherwise  that  the  answer  was  true,  and  the  court  dis- 
missed the  libel;  holding  that  by  the  maritime  law  the  mas- 
ter is  not  authorized  to  purchase  supplies  or  incur  indebted- 
ness on  the  credit  of  the  ship  in  a  foreign  port  where  the 
owner  is  represented  by  a  known  agent,  unless  under  cir- 
cumstances where  the  conduct  of  such  owner  or  agent  may 
fairly  be  construed  as  giving  such  authority.  (1  Par.  Ship. 
&  Ad.,  8,  9,  15,  20,  332;  Abbott's  Treatise,  126.) 

The  claimant  also  had  a  decree  for  costs  and  filed  a  cost 
bill,  which  includes  these  two  items  paid  the  marshal :  ser- 
vice of  warrant  of  delivery,  four  dollars;  mileage  to  Astoria, 
one  hundred  and  ten  miles,  seventeen  dollars. 

To  these  the  libellant  excepted,  and  the  clerk  sustained 
the  exception,  and  the  claimant  appeals. 

Upon  the  arrest  or  seizure  of  a  vessel  in  a  suit  in  rem, 
the  claimant  is  entitled  to  have  her  returned  to  him  upon 
giving  a  stipulation,  with  sureties,  in  such  sum  as  the  court 
may  direct,  to  abide  by  and  pay  the  money  awarded  by  the 
final  decree  of  the  court  in  which  it  is  taken  or  the  appel- 
late court.     (Ad.  Rule  10.) 

By  the  admiralty  rules  5  and  35,  this  or  any  other  stipu- 
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lation  maj  be  taken  in  court  or  at  chambers,  or  before  a 
Uuited  States  commissioner.  Or  the  claimant  may,  under 
the  act  of  March  3,  1847  (R.  S.,  sec.  941),  procure  a  stay  of 
the  execution  of  the  process  or  a  discbarge  of  the  vessel 
therefrom,  if  already  arrested,  by  giving  a  bond  or  stipula- 
tion to  the  marshal  in  double  the  amount  claimed  by  the 
libellant,  with  sureties,  approved  by  the  judge  or  collector 
of  the  port. 

In  this  case  it  appears  that  the  stipulation  was  taken  by 
{he  clerk  in  the  form  of  a  bond  in  double  the  amount 
claimed  by  the  libellant,  conditioned  to  ''  abide  and  answer  " 
the  decree,  and  upon  so  doing  the  clerk  issued  a  writ  enti-* 
tied  a  **  warrant  of  delivery,"  directed  to  the  marshal,  recit- 
ing that  the  district  judge — naming  him — ^had  ordered  the 
ship  to  be  delivered  to  the  claimant,  and  directing  liim  to 
make  such  delivery. 

When  this  warrant  was  received  by  the  marshal,  it  ap- 
pears  that  the  vessel  was  lying  in  the  river  at  Astoria, 
bound  out,  in  the  custody  of  a  deputy  or  keeper,  and  that 
the  marshal  undertook  to  "serve"  it  by  sending  it  by  mail 
to  his  deputy  at  Astoria,  who  removed  the  keeper  and  sur- 
rendered or  delivered  the  vessel  to  the  master  or  agent  of 
the  owner. 

Before  proceeding  further,  attention  is  called  to  the  fact 
that  the  clerk  was  not  authorized  to  take  this  stipulation, 
and  that  the  district  judge  not  having  taken  it,  he  made  no 
order  for  the  delivery  of  the  vessel  as  recited  in  the  so- 
called  "warrant  of  delivery." 

Bat  supposing  the  stipulation  to  be  taken  before  the 
proper  officer,  there  must  be  some  method  of  giving  formal 
notice  of  the  fact  to  the  marshal,  and  advising  him  that  the 
process  for  the  arrest  of  the  vessel  has  been  superseded, 
and  therefore  he  must  surrender  or  deliver  the  vessel  to  the 
claimant  upon  demand. 

In  2  Conk.  Ad.  98,  it  is  said  that  "  if  the  stipulation  is 
taken  and  acknowledged  before  a  commissioner  of  a  distant 
port,  he  at  once  orders  the  vessel  to  be  discharged ;  and  if 
it  is  given  in  court,  a  supersedeas  is  immediately  issued  to 
the  marshal." 
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This  is  the  only  suggestion  on  the  subject  that  I  find  in 
the  works  on  admiralty  within  my  reach,  and  comparing  it 
with  the  mode  of  proceeding  in  analogous  cases,  I  think  it 
furnishes  a  proper  and  convenient  rule  in  the  premises. 
The  stipulation  is  intended  to  operate  as  a  supersedeas,  and 
whoever  takes  it  ought  to  give,  or  cause  to  be  given,  notice 
to  the  marshal  accordingly. 

If  this  stipulation  had  been  taken  in  court,  notice  would 
have  been  given  to  the  marshal  by  a  writ  issued  by  the 
clerk,  and  called  a  supersedeas,  because  of  its  effect  upon 
the  former  process.  And  if  it  had  been  taken  before  a  com^ 
missioner,  he  should  have  given  similar  notice  to  the  mar- 
shal by  an  order  to  the  same  effect.  But  in  either  case  the 
writ  or  order  would  be  served  upon  the  marshal  and  not  by 
him;  and  by  the  claimant,  his  attorney  or  agent,  delivering 
the  same  to  him.  The  writ  or  order  should  contain  a  recital 
of  the  issue  of  the  process,  the  allowance  of  the  stipula- 
tion, and  require  the  marshal  to  forbear  the  further  execu- 
tion of  the  process,  and  to  surrender  or  deliver  the  property 
taken  thereon  to  the  claimant  on  demand.  Of  course  he 
can  make  no  charge  for  serving  this  writ  or  order,  for,  as  I 
have  said,  he  does  not  serve  it,  but  it  is  served  upon  him,  so 
far  as  it  is  served  at  all.  If  in  consequence  of  it  he  is  put 
to  any  expense,  as  in  transmitting  it  or  giving  direction  in 
pursuance  of  it,  to  his  deputy  or  keeper  in  a  distant  port, 
he  may,  I  suppose,  charge  the  same  as  a  part  of  the  expense 
incurred  under  the  process  for  the  arrest  and  custody  of  the 
vessel.     (See  R.  S.,  sec.  829;  Rule  59  of  the  Civ.  Code.) 

The  taxation  of  the  clerk  is  affirmed,  and  the  appeal  dis- 
missed. 
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The  West   Portland   Homestead  Association 
V.  J.  P.  0.  Lownsdale. 

DisTBioT  Court,  District  op  Oregon. 
July  20,  1883. 

1.  Plea,  in  Equity. — A  plea  of  the  statute  of  limitations  to  a  bill  in  eqnity 

is  a  pare  plea,  and  need  not  be  accompanied  by  an  answer/  unless  the 
defense  is  anticipated  by  the  bill  and  some  equitable  circumstance  is 
alleged  therein  for  the  purpose  of  avoiding  the  statute. 

2.  Limitation  in  Section  6057  of  the  Revised  Statutes.— On  Septem- 

ber 6,  1871,  G.  and  wife  conveyed  block  67  in  Carter's  addition  to  Port- 
land to  C,  and  on  August  II,  1875,  conveyed  the  same  to  the  West 
Portland  Homestead  Association,  and  on  February  19,  1878,  L.  was  ap- 
pointed the  assignee  in  bankruptcy  of  C,  and  on  March  27,  1883,  was 
about  to  sell  said  block,  as  said  assignee,  when  said  West  Portland  Home- 
stead Association  brought  suit  against  said  assignee  to  enjoin  said  sale, 
alleging  that  the  conveyance  to  C.  was  a  mistake:  Held,  that  under  sec- 
tion 5057  of  the  revised  statutes  the  suit  was  barred  by  lapse  of  time, 
unless  the  mistake  was  not  discovered  until  within  two  years  next  be- 
fore the  commencement  of  the  suit,  which  did  not  appear  to  be  the  case. 

3.  Cloud  on  Title. — In  1871,  sundry  persons,  who  were  owners  in  common 

of  a  tract  of  land,  laid  out  thereon  a  Carter's  addition  to  Portland,  and 
partitioned  the  same  among  themselves  by  deed,  designating  therein 
the  blocks  and  lots  allotted  to  each,  among  which  was  block  67,  allotted 
to  Charles  M.  Carter;  the  deed  of  partition  was  recorded,  but  the  plat 
was  not;  shortly  after,  L.  F.  Grover  and  wife,  who  were  parties  to  this 
partition  deed,  laid  out  an  addition  to  this  Carter's  addition  on  a  tract 
of  land  belonging  to  said  wife  and  lying  immediately  south  of  said  first 
survey,  and  numbered  one  of  the  blocks  therein  67 — said  Charles  M. 
Carter  having  in  the  mean  time  changed  the  designation  of  the  first  block 
67  to  that  of  Park  block,  and  set  it  apart  for  public  use  as  such;  and 
thereupon  the  parties  to  both  surveys  united  in  executing  a  common  plat 
of  them  as  Carter's  addition  to  Portland,  in  which  the  first  block  67  was 
designated  as  a  park  block  and  the  second  one  by  that  number;  in  1875 
Grover  and  wife  conveyed  block  67  in  the  second  survey  to  the  plaintiff, 
and  on  February  19,  1878,  the  defendant  was  appointed  by  this  court 
assignee  in  bankruptcy  of  the  estate  of  said  Carter,  and  within  less  than 
a  year  before  the  commencement  of  this  suit  set  up  a  claim  to  the  prop- 
erty, as  such  assignee,  under  the  deed  to  Carter,  and  was  proceeding  to 
sell  the  same;  the  bankrupt  never  claimed  the  property,  and  the  plaint- 
iff and  its  grantors  have  always  paid  the  taxes  thereon:  Held,  1.  That 
it  was  a  case  of  latent  ambiguity  in  the  deed  to  Carter  arising  out  of  the 
subsequent  circumstances,  which  the  plaintiff  was  entitled  to  explain  by 
showing  that  it  was  not  the  intention  of  the  parties  thereto  to  convey 
the  second  block  67,  and  that  it  appeared  from  the  facts  that  the  plaint- 
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iff  had  the  legal  title  to  the  property,  and  was  not  precluded  by  the  cir- 
cumstances from  asserting  it  in  this  suit;  2.  That  the  defendant,  under 
the  circumstances,  has  color  of  title  to  the  property,  and  if  he  were 
allowed  to  sell  it,  he  would  thereby  cast  a  cloud  upon  the  plaintiff's 
title,  and  therefore  equity  wiU  restrain  him  by  injunction  from  so  doing; 
3.  That  if  section  5057  of  the  revised  statutes  is  applicable  to  the  case, 
this  suit  is  not  barred  by  it,  because  it  is  only  brought  to  prevent  the 
threatened  wrongful  sale,  and  therefore  the  right  to  sue  did  not  accrue 
until  the  defendant  undertook  to  sell  the  premises,  and  did  some  act  in 
pursuance  of  such  purpose. 

4.  CoNVETANCE,  OoysiDEBATiON  FOR.— A  conveyance  under  seal  is  prima 

/(icie  evidence  of  a  sufficient  consideration;  and  a  mere  stranger  to  the 
land  cannot  question  it. 

5.  Cask  in  Judgment. — G.  and  C.  were  tenants  in  common  of  a  tract  of 

land  which  was  surveyed  and  platted  as  Carter's  addition  to  Portland, 
and  then  partitioned  between  tenants  in  common  by  mutual  convey- 
ances, the  one  to  C.  containing  a  small  park  for  the  purpose  of  equaliz- 
ing the  partition,  described  therein  as  block  67,  and  afterwards  changed 
said  survey  so  as  to  materially  diminish  said  park;  and  at  the  same  time 
G.  surveyed  a  tract  of  land  adjoining  the  tract  held  in  common  into  lots 
and  blocks,  and  together  with  his  co-tenants  platted  the  two  tracts  as 
one  Carter's  addition,  and  duly  acknowledged  and  recorded  the  same, 
with  a  block  numbered  67  in  the  G.  tract,  and  the  small  park  aforesaid 
not  numbered:  Held,  that  the  conveyance  to  C.  of  the  park  as  block  67 
did  not  affect  the  block  67  afterwards  laid  off  in  the  G.  tract,  and  that 
the  assignee  in  bankruptcy  of  C.  had  no  right,  interest,  or  equity  therein, 
and  should  be  enjoined  at  the  suit  of  G.'s  grantee  from  selling  the  same  as 
the  property  of  C,  and  thereby  casting  a  cloud  on  such  grantee's  title 
thereto. 

Before  Deadt,  District  Judge. 

JUr.  C.  P.  Hedld,  for  plaintiff. 

Mr.  George  H.  WiUiama,  for  defendant. 

On  March  27,  1883,  the  plaintiff,  a  corporation  formed 
and  existing  under  the  laws  of  Oregon,  brought  this  suit  to 
have  the  defendant,  as  the  assignee  in  bankruptcy  of  Charles 
M.  Carter,  perpetually  enjoined  from  selling  block  67  in 
Garter's  addition  to  Portland. 

The  case  was  heard  on  a  plea  in  bar  to  the  bill,  founded 
on  the  limitation  contained  in  section  2  of  the  bankrupt  act 
(B.  S.,  sec.  5067),  which  provides  that  ''no  suit,  either  at 
law  or  in  equity,  shall  be  maintainable  in  any  court  between 
an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of  property  trans- 
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ferable  to  or  vested  in  such  assignee,  unless  brought  within 
two  years  from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  assignee.'* 

The  facts  stated  in  the  bill  necessary  to  an  understandiDg 
of  the  case  are  briefly  these : 

On  aod  prior  to  September  6,  1871,  Joseph  S.  Smith, 
Charles  M.  Carter,  T.  J.  Carter,  and  L.  F.  Grover  were  the 
owners  in  common  of  the  unsold  portion  of  the  north-east 
quarter  of  the  donation  claim  of  Thomas  and  Miaerya  Car- 
ter, situated  in  township  1  south,  range  1  west,  of  the  Wal- 
lamet  meridian,  and  bounded  on  the  south  by  the  east  and 
west  subdivision  line  of  section  4,  in  the  township  aforesaid; 
and  as  such  owners,  on  or  before  October  1,  1871,  caused 
the  same  to  be  surveyed  and  platted  into  blocks,  lots,  and 
streets,  by  numbers  and  names,  as  Carter's  addition  to 
Portland,  and  divided  the  same  between  themselves  by 
deeds  of  partition,  designating  therein,  according  to  said 
plat,  the  lots  and  blocks  allotted  to  each;  that  in  the  deed 
so  executed  to  Charles  M.  Carter  there  is  described  block 
67,  *'in  Carter's  addition, "whereas  at  the  date  of  such  deed 
there  was  no  such  block  in  said  addition,  the  designation  of 
the  same  therein  being  a  mistake,  And  without  consideration 
between  the  parties  thereto;  that  in  October,  1871,  saidL. 
F.  Grover  and  Elizabeth,  his  wife,  caused  to  be  surveyed  and 
platted  into  blocks,  lots,  and  streets,  by  numbers  and  names, 
a  certain  tract  of  land,  owned  in  severalty  by  said  Eliza- 
beth, and  adjoining  the  flrst-mentioned  tract  on  the  south, 
as  a  part  of  said  Carter's  addition,  one  of  which  blocks  is 
said  block  67;  that  afterwards  said  Grover  and  wife,  in  con- 
junction with  the  other  parties  to  said  partition,  executed  a 
general  plat  of  both  said  surveys  and  plats  of  Carter's  addi- 
tion and  acknowledged  the  same,  which  was  recorded  on 
November  4,  1871;  that  on  August  11,  1876,  said  Grover 
and  wife,  for  a  valuable  consideration,  duly  conveyed  to  the 
plaintiff  said  block  67;  that  at  the  date  of  such  conveyance 
and  prior  to  the  one  to  Charles  M.  Carter,  said  Grover  and 
wife  were  in  the  exclusive  possession  of  the  said  block,  and 
paid  the  taxes  thereon,  and  the  plaintiff,  since  the  convey- 
ance to  it,  has  been  and  is  now  in  the  exclusive  possession 
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of  the  same,  and  has  paid  the  taxes  thereon;  and  that  said 
Charles  M.  Carter  was  never  in  the  possession  of  the  same, 
or  paid  any  taxes  thereon,  ''bat  was  ignorant  that  said 
mistaken  designation  was  in  his  deed." 

The  bill  also  alleges  that  the  plaintiff  purchased  the 
premises  in  good  faith,  and  that  no  creditor  of  said  Carter 
was  deceived  by  the  fact  that  said  block  67  was  included  in 
said  deed  to  him;  and  that  the  defendant,  as  assignee  afore- 
said, now  claims  to  be  the  owner  of  the  same,  and  as  such 
is  abont  to  sell  it  at  public  auction. 

On  the  argument  the  point  was  made  that  this  was  not  a 
pure  plea,  and  therefore  it  ought  to  be  supported  by  an 
answer. 

Where  the  matter  of  the  plea  is  anticipated  by  the  bill, 
as  in  the  case  of  a  release,  but  circumstances  are  also  al- 
leged that  may  avoid  its  effect,  as  that  it  was  obtained  by 
fraud  or  mistake,  the  plea  is  not  a  pure  one.  In  such  cases 
the  plea  must  deny  the  circumstances,  and  be  supported  by 
an  answer  making  a  discovery  touching  the  same.  (Story's 
Eq.  PL,  sees.  674,  676.)  A  pure  plea  is  founded  on  new 
matter,  not  apparent  on  the  face  of  the  bill,  or  it  is  lim- 
ited to  a  denial  of  some  allegation  therein,  which  goes  to 
the  foundation  of  the  suit — as  the  fact  of  partnership.  (Id., 
sees.  660,  668.) 

The  materiid  facts  contained  in  the  plea  appear  on  the 
face  of  the  bill,  except  the  recording  of  the  deed  aforesaid 
to  Charles  M.  Carter  on  September  20,  1871— and  the 
date  February  19,  1878 — of  the  defendant's  appointment  as 
assignee  in  bankruptcy  of  said  Carter;  and  if  these  two  facts 
had  been  stated  in  the  bill,  the  defense  might  have  been 
made  by  demurrer. 

The  right  to  maintain  a  suit  to  correct  the  alleged  mistake 
in  the  conveyance  to  Carter  was  not  barred  by  the  law  of 
the  state  at  the  date  of  the  appointment  of  the  defendant  as 
his  assignee  in  bankruptcy,  and  therefore  the  qualification 
of  section  5067,  supra,  that  it  shall  not  have  the  effect  to 
"  revive  a  right  of  action  barred  at  the  time  when  an  as- 
signee is  appointed,"  has  no  application  to  the  case. 

But  I  do  not  perceive  that  any  attempt  is  made  in  the 
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bill  to  anticipate  this  defense  of  lapse  of  time  and  avoid  it; 
and  therefore  it  seems  to  be  a  case  for  a  pure  plea  of  the 
statute — a  simple  statement  of  facts  which  show  that  the 
right  to  maintain  this  snit  is  barred  because  it  was  not 
brought  within  two  years  from  the  time  it  accrued. 

The  allegation  concerning  the  possession  of  the  premises 
in  the  mean  time  is  not  pertinent  to  this  matter,  as  the  right 
to  maintain  this  suit  is  not  affected  by  that  fact,  whatever 
weight  it  might  have  as  evidence  upon  the  question  of  mis- 
take. If  the  plaintiff  is  in  the  possession  of  the  premises, 
and  the  defendant's  right  thereto  is  barred  by  the  adverse 
occupation  of  the  former  and  those  under  whom  it  claims, 
it  may  avail  itself  of  that  fact  as  a  defence,  when  the  de- 
fendant or  his  grantee  seeks  to  recover  that  possession. 

So  with  the  allegations  of  good  faith  on  the  part  of  the 
plaintiff,  and  the  creditors  of  Carter  not  being  deceived, 
they  in  noway  excuse  the  delay  in  bringing  this  suit  or 
tend  to  avoid  the  bar  of  the  statute. 

Neither  is  the  allegation  of  Carter's  ignorance  of  the  fact 
that  block  67  was  included  in  the  conveyance  to  him  ma- 
terial in  this  connection.  But  if  it  had  been  alleged  that 
the  plaintiff  was  ignorant  of  the  mistake,  and  did  not  dis- 
cover it  or  become  aware  of  it  until  within  two  years  next 
before  the  commencement  of  this  suit,  that  would  be  a  cir- 
cumstance sufficient  to  avoid  the  apparent  bar  of  the  stat- 
ute, and  to  require  an  answer  from  the  defendant  in  support 
of  this  plea  and  a  denial  of  the  same  therein.  For,  in  case 
of  fraud  or  mistake  a  court  of  equity  does  not  allow  the 
statute  to  run  until  the  discovery  thereof.  Story's  Eq. 
Jur.,  sec.  1621  a.  And  this  jrule  has  now  been  incorporated 
into  the  statutes  of  many  of  the  states,  including  Oregon 
code  of  civil  procedure,  section  378;  and  in  Bailey  v.  Glover^ 
21  Wall.  347,  was  applied  to  this  very  statute  by  the  su- 
preme court  in  a  case  of  fraud,  and  by  a  parity  of  reason- 
ing and  authority  would  doubtless  be  similarly  construed 
in  a  case  of  mistake.  (See  also  Nicholas  v.  Murray^  5  Saw. 
324;  Catr  v.  Hilton,  1  Curt.  390.)  Counsel  for  the  plaintiff 
also  contends  that  the  right  to  maintain  this  suit  against  the 
assignee  did  not  accrue  until  the  defendant  set  up  a  verbal 
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claim  to  the  property  by  advertising  it  for  sale  in  March 
last,  as  the  assignee  in  bankraptcy  of  Garter,  and  therefore 
the  statute  has  not  run. 

But  this  view  of  the  statute  cannot  be  maintained.  The 
deed  to  Garter  vested  the  legal  title  to  the  premises  in  him, 
and  the  conveyance  by  the  register  in  bankruptcy  to  the 
defendant  passed  the  same  to  the  latter.  Under  the  subse- 
quent conveyance  by  Grover  and  wife  to  the  plaintiflF,  the 
latter  only  took  what  was  then  left  in  its  grantor — the  right 
to  maintain  a  suit  to  correct  the  mistake  and  acquire  the 
legal  title.  This,  if  anything,  was  certainly  an  "adverse  in- 
terest," touching  property  subsequently  vested  in  the  as- 
signee, and  the  plaintiff  was  thereafter  "a  person  claiming 
an  adverse  interest"  in  such  property.  The  right  to  main- 
tain this  suit  against  Garter  accrued  to  the  plaintiff  as  soon 
as  it  succeeded  to  the  rights  of  Grover  and  wife  in  the  prop- 
erty, and  it  accrued  as  against  his  assignee  in  bankruptcy 
as  soon  as  the  latter  was  appointed.  The  two  years'  limit- 
ation then  began  to  run,  and  had  expired  before  this  suit 
was  commenced. 

There  are  two  absolute  conveyances  to  this  property  from 
the  same  parties,  and  as  only  one  can  stand  and  have  effect 
according  to  its  purport,  they  are  necessarily  in  conflict 
from  the  date  of  their  existence,  and  the  parties  claiming 
under  them  are  therefore  claiming  adversely  to  each  other. 

This  point  was  practically  decided  in  Bailey  v.  Glovei*, 
21  Wall.  346,  in  which  the  assignee  brought  a  suit  more  than 
three  years  after  his  appointment,  to  set  aside  certain  fraud- 
ulent conveyances  made  by  the  bankrupt  just  before  filing 
his  petition  in  bankruptcy.  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Miller  says:  "Gounsel  for  the  appel- 
lant argues  that  the  provision  of  the  second  section  of  the 
bankrupt  act  has  no  application  to  the  present  case,  because 
it  is  not  shown  that  the  defendants  have  set  up  or  assei'ied 
any  claim  to  the  property  now  sought  to  be  recovered  ad- 
verse to  that  of  the  assignee.  It  is  rather  difficult  to  see 
what  is  meant  by  this  proposition.  The  suit  is  brought  to 
be  relieved  from  some  supposed  claim  of  right  or  interest 
in  the  property  on  the  part  of  the  defendants.     If  no  such 
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claim  exists,  it  does  not  stand  in  the  way  of  complainant, 
and  be  does  not  need  the  aid  of  a  court  of  eqnity  to  set  it 
aside.  If  it  is  intended  to  argue  that  until  some  one  as- 
serts in  words  that  he  claims  a  right  to  property  transferred 
to  the  assignee  by  virtue  of  the  act,  which  is  adverse  to  the 
bankrupt,  the  statute  does  not  begin  to  run,  though  such 
person  is  in  possession  of  the  property,  acting  as  owner, 
and  admitting  no  other  title  to  it,  we  think  the  construction 
of  the  proviso  entirely  too  narrow. 

True,  there  is  no  claim  that  Carter  or  the  assignee  were 
ever  in  the  possession  of  the  premises,  and  the  contraiy  is 
alleged  in  the  bill.  But  ever  since  September  20, 1871,  the 
duly  recorded  deed  of  Qrover  and  wife,  under  whom  the 
plaintiff  claims  by  a  conveyance  of  August  11,  1875,  has,  in 
contemplation  of  law,  given  notice  and  been  a  claim  to  all 
the  world  that  Carter,  and  the  defendant  as  .his  successor 
in  interest,  had  an  interest  in  the  premises  adverse  to  any 
claim  inconsistent  with  such  deed.  (See  also  Fredander  et 
al.  V.  Holloman  et  al.,  8  Bank.  Beg.  831.) 

The  plea  is  sufficient. 

August  21st  the  case  was  heard  on  a  demurrer  to  an 
amended  bill,  filed  July  24th. 

Deady,  J.  It  appears  from  the  amended  bill  that  on  and 
prior  to  September  7,  1871,  Joseph  S.  Smith,  Charles  M. 
Carter,  T.  J.  Carter,  and  L.  F.  Grover  were  the  owners  in 
common  of  the  then  unsold  portion  of  the  donation  of 
Thomas  and  Minerva  Carter,  in  township  1  south,  of  range 
1  east,  of  the  Wallamet  meridian — the  same  being  bounded 
on  the  south  by  the  east  and  west  subdivision  line  of  sec- 
tion 4  of  said  township — and  as  such  owners,  in  August, 
1871,  surveyed  and  laid  out  Carter's  addition  to  Portland 
thereon,  and  designated  the  blocks,  lots,  and  streets  thereof 
by  numbers  and  names  on  a  plat  that  they  then  executed 
and  acknowledged,  but  did  not  record,  and  by  deed  duly 
recorded  ihen  partitioned  the  premises  among  themselves, 
designating  therein  according  to  said  plat  the  lots  and 
blocks  allotted  to  each;  that  on  said  plat  there  was  a  block 
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designated  67,  and  the  same  was  conveyed  by  the  deed  so 
executed  to  Charles  M.  Carter  as  **  block  67  in  Carter's  ad- 
dition to  Portland,"  but  said  survey  and  plat  was  after- 
wards so  changed  '*  by  said  Carter  and  others,"  that  the  said 
block  has  ever  since  been  known  as  a  park,  and  not  as  block 
67;  that  at  the  time  of  said  partition,  said  parties  had  no 
interest  in  any  land  south  of  said  east  and  west  subdivision 
line,  and  there  was  then  no  other  plat  in  existence  than  the 
one  aforesaid  to  which  they  could  have  referred  in  the  exe- 
cution of  said  partition  deed;  that  in  October,  1871,  said 
Grover  and  Elizabeth,  his  wife,  caused  a  certain  tract 
of  land  belonging  to  said  Elizabeth,  and  adjoining  the 
aforesaid  tract  on  the  south,  to  be  surveyed  and  mapped 
into  blocks,  lots,  and  streets,  and  designated  by  numbers 
and  names,  as  a  part  of  Carter's  addition  to  Portland, 
among  which  was  a  block  numbered  67;  that  afterwards 
said  Grover  and  wife,  together  with  the  parties  to  the  said 
partition,  made  a  general  plat  of  both  said  additions  to 
Portland,  and  duly  executed  the  same,  and  caused  it  to  be 
recorded  on  November  4,  1871;  that  the  block  designated 
as  67  in  the  first  survey  is  marked  on  said  plat  as  a  park, 
while  the  block  now  known  and  designated  thereon  as  num- 
ber 67  is  the  one  surveyed  and  mapped  by  Grover  and  wife 
on  her  land,  subsequently  to  the  making  of  said  partition 
deed  to  Charles  M.  Carter,  and  was  not  in  existence,  aa 
such,  at  the  date  thereof. 

It  is  also  alleged  in  the  bill  that  said  Grover  block  67 
was  no  part  of  the  consideration  in  or  for  said  partition, 
nor  was  it  the  intention  of  the  parties  thereto  to  refer  to  it 
or  comprehend  it  therein,  but  that  the  block  numbered  67 
in  the  deed  to  Carter  was  another  parcel  of  land  included 
in  the  track  owned  in  common  by  said  parties,  and  not  the 
parcel  now  known  as  block  67  in  Carter's  addition  to  Poit- 
land;  and  ''that  it  is  by  accident"  that  the  description  of 
the  block  conveyed  to  Carter  answers  to  that  now  known  as 
block  67  in  said  addition. 

On  August  11,  1875,  said  Grover  and  wife,  for  a  valuable- 
consideration,  conveyed  the  block  now  known  as  67  to  the 
plaintiff,  by  a  deed,  which  was  duly  recorded;  and  it  is- 
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alleged  that  the  plaintiiBf  in  obtainiDg  snch  conveyance  acted 
in  good  faith;  that  at  the  date  of  such  conveyance,  and 
prior  to  the  one  to  Charles  M.  Carter,  said  Grover  and  wife 
were  in  the  exclusive  possession  of  said  block,  and  paid 
the  taxes  thereon,  and  since  said  conveyance  to  the  plaint- 
iff,  it  has  been  and  now  is  in  the  like  possesion,  and  has 
paid  the  taxes  thereon;  that  said  Carter  was  never  in  the 
possession  of  the  premises,  nor  ever  paid  any  taxes  thereon, 
or  claimed  any  title  or  interest  therein,  or  contracted  any 
debt  upon  the  faith  of  such  title  or  interest,  and  that  no 
judgment  creditor  of  said  Carter  was  deceived  by  the  fact 
that  a  block  67  was  coutained  in  the  deed  to  him;  and  that 
Grover  and  wife  when  they  gave  the  number  67  to  the  block 
in  question  acted  in  good  faith,  relyiug  upon  the  records  of 
the  county,  and  the  understanding  that  such  designation, 
as  applied  to  the  parcel  of  land  iirst  numbered  67,  had  been 
abandoned. 

The  bill  further  alleges  that  the  defendant,  as  assignee 
aforesaid,  and  by  reason  of  the  premises,  now  claims  to  be 
the  owner  of  the  block  in  question,  and  is  about  to  sell  the 
same  at  public  auction,' and  will  so  do  unless  restrained  by 
this  court,  and  will  thereby  cast  a  cloud  upon  the  plaintiiBf's 
title  thereto,  to  its  manifest  wrong  and  injury;  that  the  de- 
fendant never  set  up  any  claim  to  the  block  in  question,  to 
the  knowledge  of  the  plaintiff,  prior  to  the  publication  of 
the  advertisement  giving  notice  that  he  would  sell  the  same 
on  March  28,  1883. 

The  causes  of  demurrer  are:  1.  The  suit  is  barred  by 
section  5057  of  the  revised  statutes;  2.  The  plaintiff  is 
chargeable  with  notice  of  the  deed  to  Carter  prior  to  the 
execution  of  the  one  to  it;  3.  The  allegations  as  to  the  dis- 
covery of  the  plaintiff's  right  of  suit  are  uncertain  and  in- 
BufBcient;  4.  There  was  no  accident  or  mistake  in  the 
execution  of  the  deed  to  Carter;  5.  The  parties  to  the  deed 
to  Carter  mutually  abandoned  the  first  block  67,  and  dedi- 
cated it  to  public  uses,  and  substituted  the  second  block  67 
therefor;  and  6.  There  is  no  equity  in  the  bill. 

The  identity  of  block  67  in  Carter's  addition  is  affected 
by  this  state  of  things,  but  the  apparent  confusion  is  neither 
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the  result  of  accident  nor  mistake.  On  the  contrary,  the 
separate  acts  which,  taken  together,  have  caused  this  am- 
biguity were  deliberately  intended  by  the  parties,  acting 
upon  a  correct  conception  of  the  facts  pertaining  to  each, 
but  apparently  without  consideration  for  or  attention  to 
their  collateral  or  incidental  effect. 

An  accident  is  an  unforeseen  or  unexpected  event  of 
which  the  party's  own  conduct  is  not  the  proximate  cause. 
(Pom.  Eq.  Jur.,  sec.  823.)  Bat  the  designation  of  the 
Grover  block  67  by  the  plaintiff's  grautor8,  while  their  deed 
was  on  record  to  another  block  67  in  a  Carter's  addition,  was 
the  immediate  cause  of  this  confusion. 

A  mistake  is  an  erroneous  mental  conception  that  in- 
fluences the  will  and  leads  to  action.  (Pom.  Eq.  Jur.,  sec. 
839.)  But  the  Grover  block  was  designated  67,  upon  the 
impression,  as  was  the  fact,  that  the  similar  designation  of 
a  block  in  the  first  sarvey  had  been  abandoned,  and  that 
parcel  of  land  set  apart  as  a  park;  and  the  conveyance  of 
said  block  to  Garter,  as  block  67,  was  made  and  accepted 
under  the  impression,  as  was  also  the  fact,  that  there  was 
then  a  block  of  that  number  in  the  first  survey,  and  not 
elsewhere. 

But  if  the  parties,  at  the  time  of  the  execution  and  filing 
of  the  final  plat  of  Carter's  addition,  were  not  aware  or  did 
not  notice  that  the  designation  of  this  block  thereon,  under 
the  circumstances,  as  block  67,  might  produce  confusion  of 
identity,  and  lead  to  a  conflict  of  claims  concerning  the 
same,  they  may  be  said  to  have  made  a  mistake,  but  only 
such  a  mistake  as  arises  from  that  inattention  to  known 
or  knowable  facts  and  their  consequences  as  constitute 
negligence.  Against  such  a  mistt\ke  equity  affords  no  re- 
lief.    (Pom.  Eq.  Jur.,  sec.  839.) 

Neither  is  there  any  doubt  that  upon  the  facts  stated  the 
plaintiff  is  the  owner  of  the  block  in  question,  and  has  the 
legal  title  thereto.  The  conveyance  to  Carter  of  block  67 
in  the  first  survey  did  not  affect  the  title  to  block  67  in  the 
second  survey — ^and  would  not  even  if  the  second  67  had 
been  then  in  existence.  It  was  this  block  that  was  con- 
veyed to  Carter,  and  not  the  number  67  wherever  else  it 
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might  be  used  or  applied.  Tbis  block  was  a  particular 
parcel  of  ground,  then  designated  67,  within  the  limits  of 
the  first  survey,  and  not  elsewhere. 

The  bill  distinctly  alleges  that  such  was  the  intention  and 
understanding  of  the  parties  to  the  conveyance,  and  the 
fact  that  the  block  67  in  the  second  survey  was  not  then  in 
existence  is  itself  satisfactory  evidence  of  that  fact. 

The  claim  that  the  parties  substituted  block  67  in*  the 
second  survey  for  the  one  of  that  number  in  the  first  survey 
is  not  supported  by  the  facts.  Nothing  of  the  kind  is  al- 
leged in  the  bill,  nor  do  the  facts  stated  therein  warrant  any 
such  inference.  On  the  <5ontrary,  it  appears  that  the  first 
67  was  changed  to  a  park  block  before  the  other  was  sur- 
veyed or  designated;  and  that  upon  the  final  plat  of  Carter's 
addition,  which  was  made  up  from  the  previous  surveys  of 
the  two  tracts,  the  first  one  was  accordingly  designated  as  a 
park  block,  and  formally  dedicated  to  i)ublic  use,  while  the 
latter  was  designated  as  private  block  67. 

But  the  making  and  recording  of  this  plat  did  not  operate 
to  convey  any  block  therein  to  Carter.  That  might  have 
been  done  by  marking  the  same  on  the  ))lat  as  a  donation 
or  grant  to  him.  (Or.  Laws,  p.  777,  sec.  3.)  And  the  very 
fact  that  this  was  not  done  is  evidence,  under  the  circum- 
stances, that  it  was  not  within  the  contemplation  of  the 
parties.  Nor  does  it  appear  probable  that  Mrs.  Grover 
would  surrender  a  block  of  her  land  to  Carter  in  considera- 
tion of  a  dedication  by  him  of  another  block  to  a  public 
use,  that  was  of  as  much  or  more  benefit  to  the  rest  of  the 
parties  to  the  plat  than  to  her. 

And  if  there  ever  was  any  agreement  or  understanding 
between  the  parties,  short  of  a  legal  conveyance,  that  in 
consideration  of  the  dedication  by  Carter  to  a  public  use, 
of  the  first  block  67,  he  should  receive  the  second  block  67, 
it  did  not  a£fectr  the  legal  title  to  said  second  block.  And 
if  it  is  sufficient  to  raise  an  equity  in  favor  of  Carter  that 
the  defendant  can  assert  here,  the  burden  is  upon  him  to 
allege  and  prove  it. 

Neither  is  the  plaintiff  estopped  to  assert  its  right  to  the 
premises.     True,  it  took  the  conveyance  from  Grover  and 
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wife  with  the  notice  of  the  prior  conveyance  to  Carter,  and 
it  is  also  true  that  the  latter  deed  appeared  to  convey  block 
67  in  Carter's  addition,  and  this  was  then  the  only  block 
on  the  plat  that  answered  that  description.  But  it  was  no 
farther  affected  by  the  notice  of  this  deed  than  were  the 
grantors  therein  by  the  deed  itself;  and  if  they  could  show, 
as  certainly  they  could,  that  the  block  described  therein  as 
67  was  not  this  67,  but  another,  so  can  the  plaintiff.  Be- 
sides, the  deed  to  Carter  also  showed  upon  its  face  that  it 
was  executed  before  this  plat  was,  and  therefore  there  was 
no  ground  for  the  inference  that  the  former  referred  to  the 
latter,  or  that  the  67  mentioned  in  the  one  was  the  67  men- 
tioned in  the  other. 

Upon  the  whole,  this  is  simply  a  case  pf  latent  ambiguity 
in  the  deed  to  Carter,  concerning  the  subject-matter  of  the 
conveyance,  produced  by  circumstances  subsequent  as  well 
as  collateral  to  the  deed.  In  such  a  case,  it  is  always  com- 
petent to  show  by  evidence  dehors  the  deed  the  actual 
intention,  in  this  respect,  of  the  parties  thereto.  (1  Greenl. 
Ev.,  sec.  297;  2  Whart.  Ev.,  sees.  956,  957;  Piper  v.  True, 
36  Cal.  614.) 

The  effect  of  this  ambiguity  is  to  give  the  defendant,  as 
assignee  of  Carter,  color  of  title  to  the  premises,  under 
which  it  appears  he  will,  if  not  restrained  by  this  court,  sell 
the  same  and  thereby  cast  a  cloud  upon  the  title  of  the 
plaintiff.  For  it  seems,  that  although  the  second  block  67 
was  a  part  of  the  separate  property  of  Mrs.  Grover,  and 
therefore  could  not  even  appear  to  be  affected  by  her  hus- 
band's conveyance  of  the  first  block  67,  that  she  signed  the 
deed  with  her  husband  and  his  co-tenants,  conveying  the  first 
67  to  Carter,  so  that  upon  the  record  Carter  appears  to  have 
received  the  elder  conveyance  from  Grover  and  wife  to 
block  67. 

That  a  sale  of  this  property,  under  these  circumstances, 
by  the  assignee,  would  cast  a  cloud  over  the  title  of  the 
plaintiff,  and  that  therefore  the  court  has  power  by  injunc- 
tion to  prevent  such  sale,  is  a  proposition  well  supported  by 
the  authorities.    {Fixley  v.  Hiiggins,  15  Cal.  132;  Coulson  v. 
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Portland,  1  Deady,  487;  Ewwg  v.  St.  Louis,  6  Wall.  418; 
Lick  V.  Bay,  43  Cal.  88;  High  on  luj.,  sec.  269-272.) 

The  test  of  what  is  a  cloud  on  title  is  shortly  stated  by 
tice  Field,  in  Pixley  v.  Huggins,  supra,  as  follows : 
"Every  deed  from  the  same  source  through  which  the 
plaintiff  derives  his  real  property  must,  if  valid  on  its  face, 
necessarily  haye  the  effect  of  casting  snch  cloud  upon  the 
title." 

The  plaintiff  is  clearly  entitled  to  the  relief  sought,  unless 
the  suit  is  barred  by  lapse  of  time.  It  is  the  real  owner  of 
property.  Carter  never  had  any  interest  in  it,  nor  made 
any  claim  to  it.  By  reason  of  circumstances  occurring  after 
the  conveyance  to  him,  he  came  to  have  color  of  title  to  the 
premises,  but  nothing  more.  Nor  is  there  any  special 
ground  on  which  his  assignee,  as  the  representative  of  his 
creditors,  can  make  any  better  claim  to  the  property  than  he 
could.  No  one  of  them,  so  far  as  appears,  stands  in  any  such 
lelation  to  the  property  as  a  purchaser  in  good  faith  and  for 
a  valuable  consideration;  and  if  he  does,  it  is  not  perceived 
on  what  ground  he  could  assert  any  right  thereto,  as  against 
the  true  owner,  unless  it  be  an  estoppel  by  conduct  arisiug 
out  of  the  fact  of  the  plaintiff's  grantors  executing  and  al- 
lowing a  plat  of  Carter's  addition  to  go  upon  the  record 
with  a  block  designated  thereon  as  67,  when  they  knew,  or 
may  be  presumed  to  have  known,  that  a  prior  deed  of  theirs 
to  Carter's  for  a  block  with  a  similar  designation,  in  what 
purported  to  be  Carter's  addition,  was  already  on  record. 
But  even  then,  the  fact  that  the  deed  was  prior  in  point  of 
time  to  the  plat,  and  could  not  therefore  be  supposed  to 
refer  to  it,  may  be  a  sufficient  answer  to  this  suggestion. 

Neither  is  the  right  of  the  plaintiff  to  maintain  this  suit 
barred  by  section  5057  of  the  revised  statutes. 

Nor  is  it  clear  to  my  mind  that  this  case  falls  within  this 
section.  This  is  not  a  suit  to  establish  or  annul  an  adverse 
claim  to  this  property,  but  a  suit  to  prevent  the  doing  of 
an  act  concerning  the  same,  which,  under  the  circum- 
stances, will  cast  a  cloud  upon  the  plaintiff's  title.  It  is  a 
suit  to  prevent  the  defendant  from  committing  a  threatened 
wrong.     True,  the  right  to  maintain  it  rests  upon  the  own- 
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ership  of  the  plaintiff,  and  the  threat  to  do  the  alleged 
wrong  proceeds  from  a  claim  of  ownership  in  the  defendant 
which  is  adverse  to  that  of  the  plaintiff. 

Suppose,  however,  the  assignee  commits  a  trespass  upon 
premises  in  the  apparent  ownership  and  possession  of  the 
plaintiff,  as  by  entering  thereon  and  cutting  and  carrying 
away  growing  timber  or  grain;  and  suppose  such  entry  is 
made  in  pursuance  of  a  claim  of  ownership  or  interest  ad- 
verse to  the  plaintiff,  does  this  section  apply  to  an  action 
to  recover  damages  therefor?  I  think  not;  and  that  tbe 
section  is  confined  in  its  operation  to  cases  where  the  suit 
is  brought  directly  to  establish  or  annul  an  adverse  claim  to 
property  vested  in  the  assignee,  or  to  recover  the  possession 
of  that  to  which'  he  is  entitled  as  the  representative  of  the 
creditors  of  the  bankrupt.  But  suppose  the  section  does 
apply,  within  what  time  must  an  action  for  the  trespass  be 
brought?  In  two  years  from  the  date  of  the  adverse  claim 
or  the  circumstance  out  of  which  it  is  alleged  to  arise,  or 
the  commission  of  the  trespass?  Certainly  within  the  lat- 
ter period.  Any  other  construction  would  involve  the 
absurdity  of  a  cause  of  action  being  barred  by  lapse  of 
time  before  it  arose. 

So  in  this  case.  Admitting  that  it  falls  within  the  sec- 
tion, when  did  the  cause  of  suit  accrue  ?  At  the  time  the 
circumstances  occurred  which  gave  Carter  the  color  of  title 
to  this  property,  on  the  strength  of  which  his  assignee  is 
now  threatening  to  commit  the  wrong  complained  of  or  from 
the  time  when  the  proceeding  for  the  sale  was  commenced 
or  first  came  to  the  knowledge  of  the  plaintiff?  In  my  judg- 
ment there  can  be  but  one  answer  to  this  question. 

As  I  have  said,  this  is  a  suit  to  prevent  a  wrongful  sale  of 
the  premises  which  will  have  the  effect  to  cast  a  cloud  upon 
the  plaintiff's  title,  and  the  right  to  maintain  it  could  not 
have  accrued  until  something  was  done  by  the  defendant  to 
manifest  his  intention  or  purpose  to  make  such  sale.  The 
mere  fact  that  the  assignee  had  the  same  show  of  right  to 
make  this  sale  five  years  ago  as  now,  is  not  material.  He 
never  had  the  legal  right  to  sell,  and  the  plaintiff  could  not 
have  maintained  a  suit  to  enjoin  him  from  doing  an  illegal 
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act  that  be  had  not  attempted,  aDd  for  augbt  that  appeared^ 
never  would. 

If  this  was  a  suit  to  annul  or  set  aside  the  deed  to  Carter, 
so  far  as  block  67  is  concerned,  upon  the  ground  that  it 
constituted  a  cloud  on  the  plaintiff's  title  to  the  existing 
block  67,  the  statute,  if  applicable,  would  doubtless  be  a 
bar  to  the  relief  sought.  But  this  suit  goes  no  further  back 
than  the  wrongful  attempt  of  the  defendant  to  sell,  and  is 
limited  in  its  object  to  the  prevention  of  that  wrong. 

The  case  of  Bailey  v.  Glover,  21  Wall.  346,  is  not  in  point 
upon  the  case  made  by  the  amended  bill.  That  was  a  suit 
by  the  assignee  to  set  aside  a  fraudulent  conveyance  by  the 
bankrupt,  and,  of  course,  the  cause  of  action — the  right  to 
have  such  conveyances  set  aside — accrued  as  soon  as  it  was 
made.  The  conveyance  passed  the  title,  subject  to  the 
right  of  the  creditors  to  have  it  set  aside  for  fraud,  and  the 
interest  of  the  grantee  therein  was  adverse  to  the  creditors 
from  the  date  of  the  transaction,  and  would  by  lapse  of 
time  ripen  into  an  absolute  estate  in  the  premises.  (In  re 
Esies,  6  Saw.  460.) 

TJie  demurrer  is  overruled. 

February  21, 1884,  this  case  was  heard  upon  the  amended 
bill,  answer,  replication,  and  testimony. 

D£ADY,  J.  The  only  question  remaining  for  decision  in 
this  case,  is  this:  Was  the  present  block  67,  in  Carter's 
addition  to  Portland,  conveyed  to  Charles  M.  Carter  on 
September  6,  1871,  by  the  partition  deed  to  him  of  L.  F. 
and  Elizabeth  Grover  and  others  of  that  date? 

IF  it  was,  this  suit  cannot  be  maintained,  even  if  it  was 
included  in  said  deed  by  mistake,  because  the  right  to  relief 
therefrom  is  barred  by  section  5057  of  the  revised  statutes. 
But  if  it  was  not,  then  it  is  equally  clear  that  the  defendant, 
as  the  assignee  in  bankruptcy  of  said  Carter,  has  no  right 
or  interest  in  the  property,  and  may  be  restrained  from  sell- 
ing it,  as  such,  and  thereby  casting  a  cloud  on  the  title  of 
the  plaintiff  thereto. 

This  is  a  question  of  fact,  and  without  discussing  the 
evidence  in  detail,  it  is  sufficient  to  say  that  it  is  clear  and 
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couviDcing  that  this  block  67  was  not  in  existence — had  not 
been  laid  off — when  this  deed  was  executed,  and  was  not 
affected  bj  it.  Neither  did  the  parties  to  this  conveyance 
contemplate  or  understand  that  the  title  to  this  block  was 
iu  any  way  involved  in  the  partition  of  which  it  forms  a  part. 
For  although  the  description  in  the  conveyance — block  67 
in  Carter's  addition  to  Portland — so  far  indicates  this  block 
as  the  property  intended  as  to  make  a  prima  facie  case  of 
identity,  yet  the  plaintiff  is  entitled  to  show,  and  has  shown 
beyond  a  doubt,  that  this  is  a  mere  coincidence,  and  that 
whatever  property  was  intended  to  be  conveyed  by  the  de- 
scription of  block  67  in  Carter's  addition,  it  was  not  and 
could  not  be  this  block  67. 

Whenever,  for  any  cause  outside  of  a  deed,  there  arisSs  a 
doubt  in  the  application  of  the  descriptive  part  thereof,  evi- 
dence dehors  the  writing  may  be  resorted  to  for  the  purpose 
of  identifying  the  subject  of  the  instrument,  and  the  under- 
sttinding  or  intent,  in  this  respect,  of  the  parties  thereto. 
And  it  matters  not  that  it  may  not  appear  what  property 
was  intended  to  be  conveyed  by  the  description  of  block  67 
iu  this  deedt  so  long  as  it  does  not  appear  that  it  is  the 
block  in  dispute. 

But  there  is  very  little  room  for  doubt  or  controversy  on 
the  subject.  When  the  parties  had  selected  the  blocks  in 
the  common  tract  as  laid  out,  up  to  and  including  65  in  the 
first  survey,  it  was  found  that  J.  S.  Smith  and  Charles  M. 
Carter  had  less  in  value,  according  to  the  agreed  prices, 
than  the  other  two;  and  so  to  equalize  the  partition.  Smith 
took  a  small  park  and  numbered  it  66,  while  Carter  took 
another  one  lying  between  Summit  and  East  drives,  and 
marked  it  67;  and  the  deeds  to  them  were  made  out  accord- 
ingly. The  plat  of  this  survey  was  photographed  before 
this  partition,  and  the  original  was  burned  iu  the  great  fire 
of  1872.  The  photographic  copy  is  here,  but  without  the 
subsequent  numbers  66  and  67  on  it. 

Soon  after  this  survey  and  partition  of  the  common  tract 
the  ground,  which  was  uneven  and  steep,  and  covered  with 
timber  and  brush,  was  burned  over,  and  showed  such  irreg- 
xdarities  of  conformation  as  induced  the  parties  to  change 


122       "West  Portland  H.  Ass'n  v.  Lownsdale.  [Dist.  Cfc. 

Opinion  of  the  Court — ^Deady,  J.  [July, 

the  survey  in  some  respects,  whereby  the  park  allotted  and 
conveyed  to  Carter  as  block  67  was  materially  reduced  iu 
size,  and  on  this  account,  and  from  its  situation,  regarded 
as  almost  worthless. 

In  platting  the  subsequent  survey  of  the  Grover  tract,  the 
second  survey  of  the  common  tract  was  included  therein, 
and  the  whole  acknowledged  and  recorded  by  all  the  parties 
thereto  on  November  4,  1871,  as  the  plat  of  Carter's  addi- 
tion. In  numbering  the  blocks  on  the  Grover  tract,  the 
draftsman,  who  was  the  same  person  in  both  cases,  com- 
menced at  66,  the  highest  number  on  the  original  draft  of 
the  plat  of  the  common  tract  being  65.  Before  the  acknowl- 
edgment, however,  attention  was  called  to  the  fact  that 
Smith  had  been  allotted  a  park  in  that  tract,  and  received 
a  conveyance  of  it  from  his  co-tenants  as  block  66,  and 
thereupon  the  block  of  that  number  on  the  Grover  tract  was 
numbered  66|,  but  the  park  allotted  and  conveyed  to  Carter 
as  block  67  does  not  appear  to  have  attracted  the  same  at- 
tention, and  the  plat  was  acknowledged  and  recorded  with 
only  the  one  block  numbered  67  on  it — the  one  in  the  Grover 
tract.  The  probability  is,  that  being  comparatively  worth- 
less, it  was  overlooked.  It  was  never  listed  for  taxation; 
and  Carter  testifies  that  he  owned  the  block  adjoining  it, 
and  he  preferred  to  keep  it,  and  so  regarded  it,  as  public 
ground  or  street. 

The  theory  of  the  defendant  is  that,  although  this  park 
in  the  common  tract  was  allotted  and  conveyed  to  Carter  as 
block  67,  yet  when  upon  the  resurvey  this  was  nearly  oblit- 
erated, that  the  parties — and  particularly  Grover  and  Carter 
— came  to  an  understanding  that  there  should  be  a  block 
67  laid  off  in  the  Grover  part  of  the  new  Carter's  addition, 
which  should  stand  for  and  represent  the  block  of  that 
number  and  description  in  his  deed  of  September  6th. 

But  the  parties  to  the  transaction — Grover,  Smith,  and 
Carter — all  testify  positively  that  there  never  was  any  such 
agreement  or  understanding,  or  even  any  intention  that 
Carter  should  have  block  67  in  the  Grover  tract  on  any  ac- 
count or  for  any  reason;  and  there  is  nothing  iu  the  case 
but  vague  surmise  and  conjecture  to  the  contrary. 
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About  this  time  Carter  wrote  bis  name  on  tbe  recorded 
plat  of  Carter's  addition  across  all  tbe  blocks  claimed  by 
bim  tberein,  and  tbis  block  67  is  not  among  tbem.  If  be 
tben  understood  tliat  it  was  bis,  why  did  be  omit  to  mark 
it?  Tbe  omission  to  do  so,  under  tbe  circumstances,  is  a 
deliberate  admission  tbat  it  was  not  bis.  He  never  listed 
it  for  taxation  or  paid  any  taxes  on  it.  Lists  of  tbe  prop- 
erty on  wbicb  be  paid  taxes  for  several  years  after  1871, 
indorsed  on  tbe  tax  receipts,  including  sundry  blocks  in 
Carter's  addition,  are  produced  in  court,  and  tbis  block 
does  not  appear  in  any  of  tbem.  Carter  was  one  of  tbe 
corporators  of  tbe  plaintiff,  bis  name  appearing  signed  to 
tbe  articles  on  July  27,  1876,  and  as  sucb,  be  took  tbe  con- 
veyance of  tbis  block  from  tbe  grantors  of  tbe  plaintiff. 
This  was  another  deliberate  admission  tbat  tbe  property 
was  not  bis,  but  of  tbe  grantors  of  tbe  plaintiff. 

And  all  these  admissions  were  made  long  prior  to  tbe 
bankruptcy  and  the  rise  of  tbis  controversy;  and  could  not, 
so  far  as  appears,  have  been  made  collusively  or  for  any 
ulterior  purpose  whatever. 

And  if  this  surmise  or  conjecture  is  even  admitted  to  be 
a  fact,  it  is  not  apparent  bow  this  verbal  understanding  be- 
tween Grover  and  Carter  could  have  tbe  effect  to  convey 
any  land  of  tbe  former  to  tbe  latter,  let  alone  tbat  of  bis 
wife's.  Nor  was  there  any  reason  in  right  or  justice  for 
sucb  an  understanding  or  agreement  between  tbe  parties. 
If  tbe  partition  of  tbe  common  tract  was  thought  to  have 
resulted  unequally  as  to  Carter,  by  reason  of  tbe  contrac- 
tion of  the  park  allotted  to  bim  as  block  67,  Mr.  Grover 
was  under  no  more  obligation  to  make  up  the  deficiency 
than  bis  two  co-tenants,  who  bad  received  an  equal  share 
with  himself.  Tbe  assumption  tbat  he  would  voluntarily 
undertake  to  make  this  deficiency  good,  and  apparently 
more  than  good,  out  of  his  own  or  his  wife's  property,  is 
unreasonable  and  incredible. 

Nor  is  there  any  ground  on  which  the  plaintiff  and  its 
grantors  are  estopped  to  assert  their  title  to  tbis  block,  as 
against  Carter's  assignee  in  bankruptcy.  In  tbe  first  place, 
there  is  no  reason  to  believe  tbat  any  of  Carter's  creditors 
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ever  guve  Lim  credit  ou  the  strength  of  the  ownership  of 
this  block.  lu  those  days  it  was  an  unoccupied,  out-of-the- 
waj  piece  of  property,  and  of  comparatively  small  value — 
a  mere  drop  in  the  bucket  compared  with  the  valae  of  his 
estate  and  the  volume  of  his  financial  transactions.  He 
never  was  in  possession  of  it;  never  laid  any  claim  to  it,  or 
exercised  any  acts  of  ownership  over  it. 

There  was  no  intention  to  deceive  any  one  by  means  of 
the  transaction,  which  occurred  seven  years  before  the 
bankruptcy,  nor  did  it  involve  any  such  gross  culpable 
negligeuce  on  the  part  of  the  plaintiff's  grantors  as  the  law 
considers  equivalent  to  such  intention;  and  more  than  all 
this,  if  any  creditor  ever  was  led  to  believe  from  the 
record  of  the  deed  of  September  6th  to  him  that  the 
bankrupt  ever  owned  a  block  numbered  67,  in  a  Carter's 
addition  to  Portland,  he  would  also  see  that  it  did  not  pur- 
port to  be  such  a  block  according  to  the  recorded  plat  of 
said  addition;  and  he  might  also  see  from  the  record 
thereof  that  such  plat  was  made  and  acknowledged  quite 
two  mouths  after  the  date  of  such  deed,  and  thereby  he 
would  be  informed,  or  have  good  reason  to  believe,  that 
such  block  must  be  number  67  on  some  other  and  prior  but 
unrecorded  plat  of  some  other  attempted  Carter's  addition. 

It  is  also  claimed  by  counsel  for  the  defendant  that  the 
plaintiff  is  not  a  purchaser  for  valuable  consideration,  and 
therefore  can  not  maintain  this  suit.  But  how  that  can  be 
material  in  this  controversy  between  the  plaintiff,  who  ap- 
pears to  have  the  legal  title,  and  a  stranger  to  the  property, 
who  does  not  appear  to  have  any  right,  interest,  or  even 
equity  in  the  premises,  is  not  apparent.  But  the  claim  is 
not  even  sustained  by  the  evidence.  The  conveyance  from 
Grover  and  wife  to  the  plaintiff  on  August  11,  1875,  pur- 
ports to  have  been  made  in  **  consideration  of  the  sum  of 
thirty  thousand  dollars"  to  them  paid.  The  conveyance  is 
under  seal,  and  is  prima  facie  evidence  of  the  truth  of  the 
recital,  or  at  least  that  it  was  executed  for  valuable  consid- 
eration. (Code  of  C.  P.,  sec.  743.)  And  there  is  not  a 
particle  of  evidence  in  the  case  to  the  contrary. 

The  most  that  can  be  said  is,  that  it  may  be  surmised 
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from  the  evidence  and  the  nature  of  the  transaction,  that 
the  formation  of  the  plaintiff  and  the  conveyance  of  this 
property  to  it  was  merely  a  means  of  putting  it  on  the  mar- 
ket, and  that  the  only  consideration  which  the  grantors  act- 
ually received  from  the  conveyance  was  in  the  stock  of  the 
corporation.  But  admitting  this  to  be  a  fact,  the  convey- 
ance was  nevertheless  made  upon  a  valuable  considera- 
tion— the  stock  of  the  corporation  standing  for  the  property, 
and  having  an  equal  value  with  it. 

The  plaintiff  is  clearly  entitled  to  the  relief  sought,  and 
there  must  be  a  decree  for  an  injunction  restraining  tlie  de- 
fendant as  prayed  in  the  amended  bill,  and  for  the  costs; 
and  it  is  so  ordered. 


United  States  v.  George  E.  White.  United 
States  v.  William  P.  White.  United  States 
V.  John  P.  White.    United  States  v.  L.  B. 

TUTTLE   ET   AL. 

CiBCurr  Court,  District  op  California. 
July  30,  1883. 

1.  Jurisdiction — ^Fbaud, — The  United   States  conrts  have  jurisdiction  to 

vacate  a  patent  to  lands,  in  a  proper  case,  on  the  ground  of  fraud. 

2.  Fraud  in  Procuring  Patent. — The  frauds  for  which  courts  will  set 

aside  a  patent,  granted  by  the  United  States  in  the  regular  course  of 
proceedings  in  the  land  office,  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined,  upon  which  the  patent  issued;  and  not 
fraud  consisting  of  perjury  in  the  matter  on  which  the  determination 
was  made. 

3.  Perjury  and  Falss  Testimony  in  the  proceeding,  by  means  of  which  a 

patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the 
matter  tried  and  determined  in  the  land  office,  within  the  meaning  of 
the  rule,  and  a  patent  will  not  be  set  aside  on  that  ground  aloue. 

4.  Perjury— Injury.— Where  no  pecuniary  injury  to  the  Unite<l  States  is 

shown  by  the  bill,  and  it  does  not  appear  that  there  is  any  other  right 
in  the  land  against  the  government,  whether  a  court  of  equity  should 
set  aside  a  patent  obtained  on  false  testimony,  if  otherwise  proper, 
qucBre. 
6.  Return  of  Purchase  Money. — Where  the  United  States  file  a  bill  to 
set  aside  a  patent,  on  the  ground  that  it  was  obtained  upon  false  testi- 
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mony,  they  should  at  least  offer  to  return  the  purchase  money  paid  hy 
the  patentee  for  the  land. 

6.  Equity.— When  the  United  States  come  into  a  court  of  equity  asking 

equity,  like  a  private  person,  they  should  do  equity. 

7.  FoRFEiTUB-K — EQUITY.— Courts  of  equity  never  enforce  penalties  or  for- 

feitures. 

8.  Forfeitures. — If  the  United  States  desire  to  enforce  the  penalties  and 

forfeitures  imposed  by  section  2262  of  the  revised  statutes  for  obtaining 
a  patent  to  land  upon  false  affidavits,  they  must  do  so  by  a  proper  proceed- 
ing at  law,  where  the  party  will  be  entitled  to  a  trial  of  the  charge  by  a 
jury. 

Before  Sawyeb,  Circuit  Judge. 
A.  P.  Van  Diizer,  for  United  States. 
L.  D.  Latimer  aiid  Barclay  Henley^  for  defendants. 

Sawyer,  Circuit  Judge.  The  first  of  these  cases  {United 
States  V.  George  E.  White)  is  a  bill  in  equity  to  vacate  a 
United  States  patent,  issued  to  the  defendant,  on  the  ground 
that  it  was  obtained  upon  false  and  fraudulent  affidavits 
and  proofs,  made  under  the  pre-emption  laws. 

It  is  alleged  that  on  May  6,  1876,  the  defendant  filed  a 
declaratory  statement  under  the  pre-emption  laws  upon  a 
quarter-section  of  land  situate  in  Humboldt  county,  de- 
scribed in  the  bill,  and  an  affidavit  stating  that  he  had  set- 
tled upon  the  land  on  November  5, 1873,  and  resided  thereon 
ever  since;  that  he  had  cultivated  a  portion  as  a  garden, 
built  a  fence  around  about  an  acre,  and  built  a  house  nine 
by  twelve;  that  the  improvements  were  of  the  value  of  one 
hundred  dollars,  and  that  he  was  not  the  owner  of  three 
hundred  and  twenty  acres  of  land  elsewhere.  It  is  further 
alleged  that  he  paid  the  sum  of  two  hundred  dollars,  and 
thereupon,  and  upon  the  making  of  said  proofs,  a  certificate 
of  purchase  in  due  form  was  issued  to  said  defendant;  and 
afterward,  in  pursuance  of  said  certificate  of  purchase,  a 
patent  was  issued  on  December  13,  1876.  It  is  further 
alleged,  vpon  information  and  belief,  that  said  affidavits  and 
proof  were  false;  that  defendant  did  not  make  the  settle- 
ment as  stated;  did  not  reside  upon  said  lands,  and  that  he 
did  own  three  hundred  and  twenty  acres  of  land  elsewhere. 
And  on  the  ground  of  these  false  representations  and  proofs, 
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the  complainants  ask  that  the  patent  be  vacated  and  can- 
celled; and  that  the  money  paid  be  adjudged  forfeited  to  the 
United  States. 

There  are  nnmerons  cases  wherein  the  supreme  courfc  of 
the  United  States  has  said,  in  general  terms,  that  a  patent 
might  be  vacated  for  fraud,  on  a  bill  of  equity  filed  by  the 
United  States,  as  Mooie  v.  RohbinSy  96  U.  S.  533;  Sliepley  v. 
CowaUy  9  Id.  330;  and  numerous  others  too  familiar  to  re- 
quire citation.  There  can,  therefore,  be  no  question  as  to 
the  jurisdiction  of  the  court  to  entertain  such  a  bill,  where 
a  proper  case  is  presented.  But  it  was  never  determined 
what  kind  of  fraud,  or  in  what  form  perpetrated,  would 
furnish  a  proper  case  for  the  relief  sought  in  this  case,  till 
the  cases  of  Untied  States  v.  Flint  and  Uniled  States  v. 
Throckmorton^  in  this  court,  4  Saw.  51-53,  aflSrmed  in  United 
Sttftes  V.  Throckmorton^  98  U.  S.  68.  These  were  cases 
wherein  a  petition  was  filed,  under  the  act  of  1851,  before 
the  board  of  land  commissioners,  for  confirmation  of  a 
Mexican  grant,  which  had  been  confirmed.  It  was  alleged 
in  the  bill  that  the  grant  presented  was  a  fraud;  that  it  had 
been  fabricated  in  Mexico  after  the  transfer  of  California 
to  the  United  States;  that  the  fraud  was  concealed  from  the 
government  officers  and  the  board  of  laud  commissioners; 
and  that  the  confirmation  was  obtained  upon  false  and  per- 
jured testimony.  On  these  grounds  it  was  sought  to  vacate 
the  patent  in  the  first  case,  and  the  confirmation  in  the 
second,  and  annul  the  titles.  But  the  court  decided,  that 
the  confirmation  could  not  be  vacated  on  the  ground  that  it 
was  obtained  wholly  upon  false  and  perjured  testimony,  or 
for  the  palpable  frauds  alleged.  The  court  held  (affirming 
the  views  expressed  by  the  circuit  court,  in  4  Saw.  51-53) 
that  the  frauds  for  which  the  judgments  of  tribunals  could 
be  impeached  are  "frauds  extrinsic  or  collateral  to  the 
matter  tried  by  the  first  court;"  and  do  not  extend  "to  a 
fraud  in  the  matter  on  which  the  decision  is  rendered." 
Said  the  court,  after  citing  and  commenting  on  the  author- 
ities : 

"We  think  these  decisions  establish  the  doctrine  on 
which  we  decide  the  present  case,  namely,  that  the  acts  for 
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which  ft  court  of  equity  will,  on  account  of  fraud,  set  aside 
or  annul  a  judgment  or  decree,  between  the  same  parties, 
rendered  by  a  court  of  competent  jurisdiction,  have  rela- 
tion to  frauds,  extrinsic  or  collateral,  to  the  matter  tried  by 
the  first  court,  and  not  to  a  fraud  in  the  matter  on  which 
the  decree  was  rendered. 

"That  the  mischief  of  retrying  every  case  in  which  the 
judgment  or  decree  rendered  on  false  testimony,  given  by 
perjured  witnesses,  or  on  contracts  or  documents  whose 
genuineuess  or  validity  was  in  issue,  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent,  would  be 
greater,  by  reason  of  the  endless  nature  of  the  strife,  than 
any  compensation  arising  from  doing  justice  in  individual 
cases."     (United  States  v.  Throckmorton,  98  U.  S.  68.) 

The  same  rule  was  adopted  in  Vance  v.  Bnrhank,  which 
also  went  up  from  this  circuit,  and  the  principle  applied  to 
the  decision  on  a  question  of  residence,  and  of  fraud  de- 
cided by  the  United  States  land  office,  where  one  private 
party  sought  to  control  for  his  own  use  the  title  granted  to 
another,  upon  alleged  frauds  practised  while  obtaining  the 
patent.  Said  the  court,  by  the  chief  justice:  **  The  appro- 
priate  officei-s  of  the  land  department  have  been  constituted 
a  special  tribunal  to  decide  such  questions,  and  their  de- 
cisions are  final  to  the  same  extent  that  those  of  other  judi- 
cial, or  quasi-judicial,  tribunals  are. 

"It  has  also  been  settled,  that  the  fraud  in  respect  to 
which  relief  will  be  granted  in  this  class  of  cases  must  be 
such  as  has  been  practised  on  the  unsuccessful  party,  and 
prevented  him  from  exhibiting  his  case  fully  to  the  depart- 
ment, so  that  it  may  properly  be  said  there  never  has  been 
a  decision  in  a  real  contest  about  the  subject-matter  of  in- 
quiry. False  testimony,  or  forged  documents,  even,  are 
not  enough,  if  the  disputed  matter  has  actually  been  pre- 
sented to  or  considered  by  the  appropriate  tribunal. 
{United  States  v.  Throckmorton,  98  U.  S.  &1\  Marques  v. 
Frisby,  snp^a,)  The  decision  of  the  proper  officers  of  the 
department  is  in  the  nature  of  a  judicial  determination  of 
the  matter  in  dispute. 

"The  operative  allegation  in  this  bill  is  of  false  testi- 
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mony  only.  *  *  *  No  fraud  is  charged  on  the  register 
and  receiver,  or  on  the  heirs  of  Perkins,  in  respect  to  tlie 
keeping  back  of  evidence."  {Vance  v.  Barhay\k,  101  U.  S. 
619.)  This  principle  is  also  distinctly  recognized  in  Steel 
V.  Smelting  Co.,  106  Id.  453,  454. 

Thns  the  decisions  of  the  land  office  on  applications  for 
patents  were  pat  upon  the  same  footing  as  judgments  and 
decisions  of  courts,  and  other  tribunals,  like  the  board  of 
land  commissioners.  The  only  difference  between  this 
case  and  the  others  is,  that  in  the  first  the  United  States, 
and  in  the  other  the  complainant,  actually  appeared — the 
United  States  not  appearing — ^and  were  beard;  while  in  this 
the  United  States  did  not  formally  appear  as  a  contestant. 
But  the  principle  is  the  same,  only  the  mode  of  proceeding 
being  different.  In  the  Flint  and  Throckmorton  cases,  the 
elaimant  under  his  grant,  the  treaty  with  Mexico,  and  the 
statutes  of  the  United  States,,  petitioned  the  board  for  a 
confiimation  of  his  grant.  In  this  the  purchaser,  under  and 
in  conformity  to  the  statutes,  applied  to  the  land  office  for 
leave  to  purchase,  as  did  the  party  in  Vancev,  Burbank,  and 
the  land  office,  representing  the  United  States,  in  dae  form 
heard  the  proofs  and  determined  the  question  of  the  right 
to  purchase.  In  Vance  v.  Burbank  the  complainant  inter- 
vened in  fact,  as  he  had  a  right  to  do  under  the  law,  and 
contested  the  right  of  his  opponent.  But  the  United  States 
was  not  a  party  in  any  sense  other  than  as  a  party  in  this 
case.  So  in  the  present  case,  anybody  claiming  an  adverse 
interest  had  a  right  to  intervene,  but  nobody  seems  to  have 
done  so.  The  proceeding  was  in  the  nature  of  a  proceed- 
ing in  rem,  of  which  everybody  takes  notice.  The  hearing 
was  regularly  had,  and  decided  in  favor  of  the  applicant. 
White;  and  the  only  fraud,  if  any  there  was,  was  **in  the 
matter  on  which  the' decision  was  rendered,"  and  not  '*  ex- 
trinsic or  collateral  to  the  matter  tried"  and  determined  in 
the  land  office.  The  action  of  the  land  office  is  judicial  in 
its  nature:  Smelting  Co.  v.  Kemp,  104  U.  S.  640.  I  can  per- 
ceive no  good  reason  why  the  principle  should  not  apply  to 
this  case  as  well  as  to  others,  and  especially  to  the  case  of 
Vanjce  v.  Burbank.  That  is  the  logical  result  of  the  prin* 
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ciple  established  by  the  decisions  cited,  and  I  think  the 
principle  sound,  and,  upon  the  whole,  safe.  Again,  it  is  a 
^■■'■■^^'^'printlph^Jiliat,  with  reference  to  private  parties,  a  court  of 
equity  will  not  grant  relief  against  a  fraud,  unless  it  appears 
that  some  damage  or  injury  has  been  sustained  by  reason  of 
the  fraud;  for  "courts  of  equity  do  not,  any  more  than 
courts  of  law,  sit  for  the  purpose  of  enforcing  moral  obliga- 
tions, or  correcting  unconscientious  acts,  which  are  followed 
by  no  loss  or  damages:"  1  Story's Eq.  Jur.  203.  And  when 
the  United  States  enter  the  court  as  a  litigant,  "they 
stand  upon  the  same  footing  with  private  individuals.*' 
( V,  8.  V.  Throckmorton^  4  Saw.  43.)  It  does  not  appear  that 
the  United  States  has  been  pecuniarily  iujared  by  the  al- 
leged fraud.  No  injury  or  damage  is  alleged,  or  in  any 
way  shown.  The  land  was  for  sale  to  any  duly  authorized 
pre-emptioner  at  one  dollar  and  twenty-five  cents  per  acre, 
'  Defendant  paid  the  full  amqunt  of  the  purchase  money,  and 
it  went  into  the  United  States  treasury.  The  government  got 
till  that  it  would  have  obtained  from  any  other  party.  It  does 
not  appear  that  anybody  else  had  any  rights,  or  wanted  to 
purchase,  or  that  the  United  States  was  under  any  obliga- 
tion to  patent  the  land  to  any  other  person.  There  is  no 
possible  pecuniary  injury  to  complainant.  The  most  that 
can  be  said  is,  that  a  principle  of  public  policy  was  vio- 
lated, and  thereby  a  moral  wrong  resulted  by  reason  of  the 
legal  disqualification  under  the  pre-emption  act  of  defendant 
to  purchase.  But  the  wrong  was  only  malum  pro'hibilumf 
not  malum  per  se.  It  is  by  no  means  clear  that  the  demurrer 
ought  not  to  be  sustained  on  this  ground,  but  it  is  unneces- 
sary to  so  decide  now,  for  in  my  judgment  it  is  not  a  case  to 
be  taken  out  of  the  rule  established  in  the  cases  cited,  of 
Throckmorton  and  Vance.  In  view  of  the  notorious  liber- 
ality in  favor  of  purchasers,  not  to  say  looseness,  with  which 
the  pre-emption  laws  have,  ever  since  their  adoption,  been 
administered  all  over  the  western  states  to  relax  the  rules 
referred  to  in  the  authorities  cited,  especially  where  no 
actual  pecuniary  damage  or  injury  has  resulted,  either  to 
the  government  or  private  parties,  and  "retry  every  case 
in  which"  the  action  of  the  land  office,  as  well  as  '^judg- 
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nients  or  decrees  rendered  on  false  testimony  given  bj  per- 
jured witnesses^  or  on  oontracts  or  documents  whose  gen- 
uineness or  validity  was  in  issue,  and  which  are  afterwards 
ascertained  to  be  forged  or  fraudulent,"  would  open  a  Pan- 
dora's box  of  evils  **far  greater  than  any  compensation 
arising  from  doing  justice  in  individual  cases."  It  would 
open  the  door  to  any  party  stimulated  by  malice  or  other 
unworthy  motive,  who  could  upon  ex  parte  and  false  state- 
ments obtain  the  consent  of  the  attorney  general  to  promote 
suits  in  the  name  of  the  United  States,  to  the  great  vexation 
of  honest,  as  well  as  dishonest  pre-emp  tors,  and  to  the  great 
detriment  of  the  public  peace  and  prosperity. 

Again,  the  claim  is  stale.  Although  statutes  of  limitation 
do  not  run  against  the  government,  yet  the  staleness  of  the 
claim  may  be  taken  into  consideration  in  determining  the 
question  whether  a  court  of  equity  should  interfere  and 
grant  relief  where  the  United  States,  as  well  as  a  natural 
person,  are  complainants.  When  the  United  States  come 
into  a  court  of  equity  as  a  suitor,  they  are  subject  to  the  de- 
fenses peculiar  to  that  court.  ( U.  S.  v.  Tichnory  8  Saw.  156; 
U.  S.  V.  Flint,  4  Saw.  58,  59;  Badger  v.  Badger,  2  Wall.  94; 
Stearns  v.  Page,  7  How.  829.)  Under  the  state  law  this  suit, 
if  between  private  parties  alone,  would  be  barred  within 
three  years.  {Manning  v.  San  Jacinto  Tin  Co.,  7  Saw.  430.) 
Six  years  elapsed  between  the  issue  of  the  patent  and  the 
filing  of  the  bill,  and  no  averment  is  made  to  show  thut  the 
fraud  was  not  discovered,  or  by  the  exercise  of  ordinary 
diligence  in  the  land  office  might  not  have  been  discovered 
immediately  after  its  consummation. 

The  money  received  is  retained,  and  no  tender  appears  to 
have  been  made,  nor  is  any  offer  to  refund  the  money  made 
in  the  bill.  The  United  States,  like  an  individual,  when  they 
come  into  court  and  demand  equity,  must  do  equity,  or 
at  least  offer  to  do  equity.  They  have  received  the  full  value 
of  the  land  in  money — the  same  amount  that  they  would  haye 
received  had  the  land  been  sold  and  patented  to  an  admit- 
Jiedly  qualified  purchaser.  They  cannot  keep  the  money, 
and  in  a  court  of  equity  demand  and  receive  a  return  of  the 
land. 


132  Myers  v.  Seed.  [Cir.  Ci. 

Points  decided.  [August, 

To  meet  this  point,  and  as  a  basis  for  a  decree  for  forfeit- 
ure of  the  money,  as  a  part  of  the  relief  demanded  in  the 
bill,  the  United  States  attorney  relies  on  section  2262  B.  S., 
ivhich  provides  that  ''if  any  person  taking  such  oath  swears 
falsely  in  the  premises  he  shall  forfeit  the  money  which  he 
may  have  paid  for  such  land  and  all  right  and  title  to  the 
same."  This  is  highly  penal,  and  the  only  remedy,  or  rather 
punishment,  other  than  an  indictment  for  perjury,  that  ap- 
pears to  be  provided  by  law  for  the  wrong  sought  to  be 
redressed.  But  the  United  States  have  come  into  the  wrong 
forum  to  enforce  this  penalty.  *'It  is  a  universal  rule  in 
equity  never  to  enforce  either  a  penalty  or  forfeiture."  (2 
Story's  Eq.  Jur.,  sees.  1319,  1494,  1509.)  So  a  bill  of  dis- 
covery  will  not  lie  in  a  case  which  involves  a  penalty  or 
forfeiture.  (Id.)  As  an  answer  on  oath  is  not  waived,  this 
bill  is,  in  that  particular,  a  bill  of  discovery,  and  demurra- 
ble on  that  ground  also.  If  the  United  States  desire  to 
enforce  the  penalties — the  forfeiture  of  the  money  paid,  and 
the  land  patented — provided  for  in  section  2262  B.  S., 
cited,  they  must  proceed  in  some  appropriate  mode  at  law, 
where  the  defendant  will  be  entitled  to  a  trial  by  a  jury  of 
the  question  as  to  giving  false  testimony. 

In  my  judgment,  the  demurrer  should  be  sustained,  and 
the  bill  dismissed,  and  it  is  so  ordered. 


Andrew  G.  Myers  et  al.  v.  Simeon  G.  Eeed  et  ijx. 

CiRctJiT  Court,  District  of  Oregon. 
August  8, 1883. 

1.  Conveyance  to  Husband  and  Wife. — At  the  common  law  a  conveyance 

to  huBband  and  wife,  as  such,  made  them  tenants  by  entirety;  and 
neither  could  dispose  of  the  estate  thus  conveyed  without  the  consent  of 
the  other;  bat  npon  the  death  of  either,  the  survivor  was  the  sole  owner 
of  it. 

2.  Idem. — Prior  to  June,  1863,  if  then,  or  even  since,  this  common-law  rule 

was  not  changed  or  modified  in  Oregon. 

3.  Law  or  the  State. — ^The  common  and  statute  law  of  the  state,  as  ex- 

pounded by  the  settled  decisions  of  its  highest  court,  furnish  the  rules 
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that  govern  the  descent  and  alienation  of  real  property  therein,  and 
the  effect  and  conatraction  to  be  given  to  conveyances  thereof. 

4.  QriTCLAiM  OR  Deed  of  Bargain  and  Sale. — A  quitclaim  dr  deed  of 

bargain  and  sale  by  an  occupant  of  the  public  land  in  Oregon  before  he 
became  a  settler  thereon,  under  the  donation  act,  passed  only  the  posses- 
sion, and  does  not  affect  an  after-acquired  estate  in  the  same  premises 
under  the  donation  act  or  otherwise. 

5.  Purchase  of  Adverse  Title  by  Co-tenant. — ^In  the  case  of  a  co-ten- 

ancy arising  by  descent,  devise,  or  one  conveyance,  the  purchase  of  an 
adverse  title  by  one  of  the  co-tenants  will  generally  inure  to  the  benefit 
of  the  other  tenants;  but  in  the  case  of  a  mere  tenancy  in  common,  this 
depends  upon  the  circumstances  of  the  case,  as  that  the  co-tenant  used 
the  co-tenancy  or  the  title,  right,  or  claim  under  which  it  exists  or  is 
claimed  to  exist  to  acquire  such  adverse  title. 

6.  Idem — By  Tenant  for  Life.— A  purchase  by  a  tenant  for  life  of  an  ad- 

verse title  will  inure  to  the  benefit  of  the  remainderman. 

Before  Dead?,  District  Judge. 
Mr.  William  B.  Gilbert,  for  plaintiffs. 
Air.  Thomas  Strong,  for  defendants. 

Deady,  J.  The  plaintiffs,  Andrew  G.  Myers  and  William 
J.  Myers,  citizens  of  New  York  and  Connecticut  respectively, 
bring  this  suit  against  the  defendants,  citizens  of  Oregon,  to 
obtain  a  conveyance  to  them  of  the  undivided  four  ninths 
of  the  north  half  of  lot  4  in  block  10  of  Couch's  addition  to 
Portland — alleging  that  the  same  is  worth  "at  least  five 
thousand  dollars." 

The  case  was  heard  upon  a  demurrer  to  the  bill. 

From  the  latter  it  appears  that  on  February  16,  1860, 
William  Baker,  Eobert  Pittock,  and  Tobias  Myers  were  in 
the  possession  of  the  premises,  claiming  each  to  be  the 
owner  of  an  undivided  third  thereof,  under  and  by  virtue  of 
a  conveyance  from  John  H.  Couch  and  Caroline,  his  wife, 
in  1850,  to  George  Flanders,  and  sundry  mesne  conveyances 
thereunder;  that  at  the  date  of  such  conveyance  said  Couch 
and  wife  were  occupants  of  a  tract  of  the  public  land,  in- 
cluding the  premises  in  question;  that  in  1871  the  widow 
and  heirs  of  said  John  H.  "made  final  proof  of  his  settle- 
ment "  upon  said  tract  as  a  donation  claim,  and  on  Novem- 
ber 13, 1871,  a  patent  issued  to  them  for  the  same,  whereby 
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the  south  half  thereof,  includiDg  said  block  10,  was  set  apart 
to  said  Caroline;  that  on  February  16,  1860,  said  Baker 
conveyed  his  interest  in  the  premises  to  said  Pittock  and 
Tobias  Myers  and  M.  M.  Myers,  his  wife,  and  on  Oc- 
tober 27,  1882,  said  Pittock  conveyed  his  interest  therein 
to  said  Myers  and  wife,  who  together  occupied  the  same 
until  the  death  of  the  former,  on  March  26,  1863;  that  said 
Myers  by  his  last  will  devised  all  his  interest  in  the  prem- 
ises to  his  wife  for  her  life,  and  the  remainder  in  equal  parts 
to  his  three  nephews,  the  plaintiffs,  and  George  T.  Myers; 
that  said  M.  M.  Myers  continued  in  the  sole  occupation  of 
the  premises  from  the  death  of  her  husband  until  March  13, 
1874,  when  she  and  said  George  T.  Myers  conveyed  their 
several  interests  therein  to  the  defendant,  Simeon  G.  Beed; 
that  on  March  26,  1874,  said  Caroline  Couch  quitclaimed 
the  premises  to  said  Beed  for  the  nominal  consideration  of 
five  dollars,  but  in  fact  for  the  purpose  of  confirming  to  said 
Eeed  the  right  claimed  under  the  prior  conveyance  of  her 
husband,  and,  as  is  alleged,  upon  the  erroneous  impression 
that  said  Beed  had  acquired  all  right  to  the  premises  under 
said  deed,  and  was  then  the  equitable  owner  of  the  same; 
and  that  in  March,  1882,  said  M.  M.  Myers  died,  and  the 
plaintiffs,  as  the  devisees  of  said  Tobias  Myers,  became 
and  are  entitled  to  the  undivided  four  ninths  of  the  premises. 

Upon  the  argument  it  was  insisted  by  counsel  for  the  de- 
fendants that  the  conveyances  by  Baker  and  Pittock  to 
Myers  and  his  wife  vested  in  them  an  estate  as  tenants  by^ 
entirety  of  the  undivided  two  thirds  of  the  premises,  which 
neither  could  dispose  of  without  the  assent  of  the  other, 
and  which  upon  the  death  of  Myers  remained  in  his  wife 
absolutely. 

That  such  was  the  legal  effect  of  these  conveyances  at 
common  law  there  is  no  doubt;  the  rule  being,  that  as  the 
husband  and  wife  are  one  in  law,  they  cannot  take  and  hold 
an  estate  by  moieties,  and  are  therefore  seised  as  tenants 
by  entirety.  (2  Black.  182;  1  Wash.  Beal  Prop.  424;  2  Kent, 
132;  1  Bish.  Mar.  W.,  sec.  613;  Den  v.  Harderiberg,  18  Am. 
Dec.  371;  S.  C,  6  Halst.  42;  Hoffman  v.  Stigera,  28  Iowa, 
305.) 
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Admitting  tbis  proposition,  counsel  for  the  defendant 
contend  that  the  common  law  has  been  changed  in  this 
state  bj  the  operation  of  certain  provisions  in  the  constitu- 
tion and  statutes  thereof.  These  are  section  6  of  article  15 
of  the  constitution,  which  provides  that  "the  property  and 
pecnuiary  rights  of  every  married  woman,  at  the  time  of 
marriage,  or  afterward  acquired  by  gift,  devise,  or  inherit- 
ance, shall  not  be  subject  to  the  debts  or  contracts  of  the 
husband;  and  laws  shall  be  passed  for  the  registration  of 
the  wife's  separate  property." 

But  this  provision  has  no  application  to  property  acquired 
not  by  the  wife  alone,  but  jointly  with  her  husband.  And 
as  property  so  acquired  was  not,  at  common  law,  subject  to 
the  debts  or  contracts  of  the  husband  during  the  life  of  the 
wife,  or  at  all  if  she  survived  him,  there  was  no  reason  why 
it  should  be  included  therein.  Neither  does  the  clause  re- 
lating to  the  registration  of  the  wife's  separate  property 
bear  upon  the  question  in  any  way.  For  if  the  husband 
and  wife  even  took  as  tenants  in  common,  her  interest  would 
not  be  her  separate  property  unless  it  was  so  declared  in 
the  conveyance  or  other  source  of  title. 

Sections  9  of  the  act  of  January  13, 1854,  relating  to  cou- 
Teyances  (Or.  Laws,  516),  and  1  of  the  act  of  October  18, 
1862,  relating  to  estates  (Id.  589),  are  the  statutes  which 
are  relied  on  as  modifying  this  common-law  rule;  but  the 
second  one  is  too  late  for  this  case.  It  did  not  take  effect 
until  June  1,  1863,  and  on  March  26th  of  the  same  year  the 
husband  died,  leaving  the  wife  the  sole  owner  of  the  inter- 
est in  the  property  conveyed  to  them  during  the  marriage. 

When  this  act  took  effect,  Tobias  Myers  and  M.  M.  Myers 
were,  if  ever,  no  longer  "  persons  having  an  undivided  in- 
terest "  in  the  two  thirds  of  this  property  conveyed  to  them 
by  Baker  and  Pittock.  On  the  contrary,  the  husband's  in- 
terest ceased  with  his  life,  and  thereafter  the  wife  held  the 
estate  alone. 

Nor  do  I  think  the  result  would  have  been  different  if  the 
statute  had  taken  effect  during  the  life  of  the  husband. 
For  although  Myers  and  wife  were  two  natural  persons,  yet 
in  contemplation  of  law  they  were  but  one,  and  on  the  death 


136  Myebs  v.  Beed.  [Gir.  Ct. 

Opinion  of  the  Oonrt — Deady,  J.  [August, 

of  either,  that  legal  personage  was  represented  by  the  snr- 
vivor,  who  was  entitled  to  hold  the  estate  as  before.  In  mj 
judgment,  the  legislature  had  not  the  power  to  divest  the 
survivor  of  this  right  in  the  property  without  her  consent; 
and  it  would  not  be  presumed  that  such  was  the  intention 
in  passing  the  act,  so  long  as  it  admits  of  any  other  con- 
struction. 

Nor  does  the  act  of  1854  help  the  case  of  the  plaintiffs. 
As  the  law  then  stood,  the  conveyances  from  Baker  and 
Pittuck  to  Myers  and  wife  were  not  ''made  to  two  or  more 
persons,"  but  to  Tobias  and  M.  M.  Myers  as  one  person — 
husband  and  wife — which  gave  them,  and  the  survivor  of 
them,  an  indivisible  estate  in  the  premises. 

I  do  not  understand  that  it  is  claimed  by  counsel  that  any 
of  these  provisions  of  the  constitution  or  statutes  in  words 
or  even  in  legal  effect  comprehend  this  case,  but  that  taken 
collectively  they  manifest  an  intention  on  the  part  of  the 
legislature  to  disregard  or  do  away  with  the  common-law 
rule  that  regarded  husband  and  wife  for  this  and  other  pur- 
poses as  one  person  in  law,  and  therefore  the  court  ought 
to  treat  it  as  superseded  or  abolished.  But  in  this  matter 
the  province  of  the  court  is  to  await  the  action  of  the  legis- 
lature, and  not  to  anticipate  or  endeavor  to  outstrip  it  in 
the  pursuit  of  a  new  notion.  (See  Slvbblefidd  v.  Menziea,  8 
Saw.  4i:) 

Counsel  for  the  plaintiffs  also  cites  cases  from  five  states 
of  the  Union — Hoffman  v.  Stigers,  28  Iowa,  302;  Meekei^Y. 
Wright,  76  N.  T.  262;  Cooper  v.  Cooper,  76  111.  57;  Clarke  v. 
Clarke,  56  N.  H.  105;  Wallhal  v.  Goree,  36  Ala.  728— in 
which  it  is  held  that  this  common-law  rule  is  no  longer 
in  force,  because  inconsistent  with  statutes  providing,  in 
effect,  that  the  property  which  comes  to  a  married  woman 
shall,  notwithstanding  the  marriage,  be  her  separate  prop- 
erty, and  not  subject  to  the  control  or  interference  of  her 
husband,  or  liable  for  his  debts. 

But  whatever  may  be  claimed  for  the  acts  of  October  21, 
1878  (Sess.  Laws,  94),  and  October  21,  1880  (Sess.  Laws, 
6),  concerning  the  status  and  rights  of  married  women,  cer- 
tainly there  was  no  such  statute  as  these  in  force  in  Oregon, 
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up  to  the  death  of  Tobias  Myers,  when  at  least  Mrs.  Myers' 
right  to  the  whole  of  this  two-thirds  interest  in  this  property 
became  vested  beyond  legislative  control. 

It  also  appears  that  in  the  case  of  Nobletl  v.  Beebe,  the 
supreme  court  of  this  state  at  the  October  term,  1882,  held 
that  auder  a  conveyance  in  fee  to  husband  and  wife  in  1866 
they  took  as  tenants  by  entirety,  and  not  in  common,  aud 
that  upon  the  death  of  one  of  them  the  whole  estate  con- 
tinued in  the  survivor. 

The  manuscript  opinion  that  has  been  furnished  me 
merely  states  the  conclusion  of  the  court  with  the  author- 
ities relied  on.  But  it  is  an  authoritative  declaration  of  the 
law  of  this  state  concerning  the  effect  of  a  conveyance  to 
husband  and  wife  of  real  property,  and  as  such  is  binding 
upon  this  court.  Nor  can  it  be  presumed,  as  suggested  by 
counsel,  to  have  been  made  without  reference  to  the  provis-^ 
ions  of  the  constitution  and  statutes  of  the  state  which 
might  affect  the  question. 

In  McGoon  v.  Scales,  9  Wall.  27,  Mr.  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  says:  "It  is  a  principle 
too  firmly  established  to  admit  of  dispute  at  this  day,  that 
to  the  law  of  the  state  where  land  is  situated  must  we  look 
for  the  rules  which  govern  its  descent,  alienation,  and  trans- 
fer, and  for  the  effect  and  construction  of  conveyances,''  (See 
also  Brine  v.  Ins.  Co.,  92  U.  S.  635.) 

And  the  settled  decisions  of  the  highest  court  of  the  state, 
as  to  the  law  of  real  property  therein,  whether  grounded 
upon  the  construction  of  a  statute  or  the  unwritten  law,  are 
also  followed  by  the  national  courts  as  the  law  of  the  state. 
{Jackson  v.  Cheio,  12  Wheat.  162;  Williamson  v.  Suydam,  6 
Wall.  738;  Canal  Co.  v.  Clark,  13  Id.  311.) 

The  case  of  The  Town  of  Venice  v.  Murdoch,  92  U.  S.  494, 
cited  by  counsel  for  the  plaintiff  to  the  contrary  of  this 
proposition,  is  not  in  point.  The  case  turned  upon  the  valid- 
ity of  certain  bonds  issued  by  the  town  in  aid  of  a  railway, 
and  in  no  way  involved  an  inquiry  into  the  local  law  of  real 
property,  nor,  in  the  opinion  of  a  majority  of  the  court, 
even  into  the  construction  of  the  statute  under  which  the 
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bonds  issued,  but  rather  the  application  of  general  princi- 
ples to  the  rights  of  a  bona  fide  holder  of  the  same. 

This  conclusion  disposes  of  the  plaintiffs'  claim  to  two 
ninths  of  the  property. 

Their  right  to  the  other  two  ninths  turns  upon  the  effect 
to  be  given  to  the  deed  from  Couch  to  Flanders,  under 
which  Tobias  Myers  claimed  one  third  of  the  premises  prior 
to  and  independent  of  the  conveyances  to  him  and  his  wife 
by  Baker  and  Pittock  of  the  other  two  thirds,  in  conjunction 
with  the  subsequent  conveyance  of  the  whole  premises  by 
Mrs.  Couch  to  Beed. 

For  the  defendants  it  is  contended  that  this  first  convey- 
ance, as  against  the  deed  from  Mrs.  Couch  to  Beed,  is 
without  effect,  because,  at  the  date  of  his  conveyance  he 
had  no  interest  in  the  premises,  and  never  afterwards  ac- 
quired any;  that  block  10  is  a  part  of  Mrs.  Couch's  half  of 
the  Couch  donation,  and  that  her  deed  to  Beed  gave  him 
the  legal  title  to  the  whole  of  the  premises  in  question. 

Substantially,  this  proposition  is  admitted  by  counsel  for 
the  plaintiff,  but  he  contends  further,  that  Beed  being  a  co- 
tenant  with  the  plaintiffs  at  the  time  he  took  the  conveyance 
from  Mrs.  Couch,  he  will  be  held  in  equity  to  have  acquired 
their  devisor's  third  in  trust  for  them. 

From  the  uncertainty  of  the  allegations  in  the  bill  con- 
cerning the  nature  and  date  of  this  conveyance  by  Couch  to 
Flanders,  it  is  not  readily  seen  what  is  admitted  in  this  re- 
spect by  the  demurrer. 

The  bill  alleges  that  a  tract  of  the  public  land,  including 
block  10,  was  laid  off  in  blocks  and  lots  by  Couch  and  wife 
prior  to  1850,  and  by  them  conveyed  to  Flanders  on  the 

day  of  ,  185-.     Now  if  this  means  anything  as  to 

time,  it  means  that  the  conveyance  was  made  some  time  in 
the  "fifties"— between  1850  and  1860— and  under  the  well- 
known  rule  that  an  uncertain  or  ambiguous  allegation  must 
be  construed  against  the  pleader,  it  must  be  taken  to  mean 
1850.  And  as  it  does  not  appear  whether  it  was  before  or 
after  September  27,  1850 — the  date  of  the  donation  act — it 
must  for  the  same  reason  be  taken  to  signify  that  the  con- 
veyance was  made  in  the  year  1850,  but  prior  to  September 
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27ib.  Besides,  as  it  is  not  alleged  that  there  were  any 
covenants  in  the  conyeyance,  it  mast  be  taken  for  granted 
that  it  was  a  mere  deed  of  quitclaim  or  bargain  and  sale, 
the  only  effeot  of  which  was  to  pass  to  the  grantee  therein 
the  right  of  possession — the  only  right  to  which  the  grant- 
ors then  had  any  claim.  {Loumsdale  v.  PorUand,  1  Deady, 
7,  10,  43;  Chapman  y.  School  Diat^id,  Id.  U9;  Fields  v. 
Squires,  Id.  379.)  Afterwards,  it  appears  that  Couch  be- 
came a  settler,  under  the  donation  act,  on  six  hundred  and 
forty  acres  of  the  public  land,  including  the  tract  quit- 
claimed to  Flanders,  in  pursuance  of  which  Mrs.  Couch,  as 
bis  wife,  received  from  the  United  States  a  grant  of  one 
half  thereof,  including  the  premises  in  controversy,  which 
she  afterwards  conveyed  to  Beed.  No  one  else  ever  ap- 
pears to  have  had  any  legal  or  equitable  interest  in  the 
premises — the  Myerses  having  nothing  but  the  bare  posses- 
sion under  conveyances  from  persons  who  had  no  title  or 
right  to  the  land. 

Furthermore,  it  is  a  fact  so  well  known  in  the  history  of 
Portland  that  I  am  inclined  to  think  the  court  may  take  ju- 
dicial notice  of  it,  particularly  as  it  is  not  disputed  by  coun- 
sel, that  Captain  Couch's  family  did  not  come  from  the  east 
to  Portland  until  1862,  and  therefore  it  is  not  a  fact  that  his 
wife  was  a  party  to  the  conveyance  to  Flanders  in  1850. 

But  be  this  as  it  may,  her  quitclaim  deed,  made  prior  to 
the  passage  of  the  donation  act,  does  not  affect  the  subse- 
quent grant  of  the  same  premises  to  her  by  the  United  States. 
{Loiansdcde  v.  Portland,  1  Deady,  15,  47;  Chapman  v.  School 
District,  Id.  149;  McCralcin  v.  Wright,  14  Johns.  193;  Har- 
den V.  Collins,  8  Nev.  61;  Oee  v.  Moore,  14  Cal.  472;  (^uivey 
V.  Bdkei,  37  Id.  470.) 

And  if  she  afterwards  chose  for  any  reason,  as  out  of  any 
regard  for  her  husband's  conveyance  of  1850,  to  convey  the 
property  to  Beed,  the  plaintiffs  had  no  right  to  complain  of 
her  action.  She  was  under  no  legal  obligation  to  convey  it 
to  either  of  them,  and  might  have  disposed  of  it  to  a  third 
person. 

But  is  Beed,  the  circumstances  considered,  under  any  ob- 
ligation to   the  plaintiffs  to  convey  them  the  two-ninths 
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interest  which  they  claimed  under  this  eonveyance  fropi 
Conch? 

The  rule  is  admitted,  that  if  a  oo-tenant^  and  particularly 
a  joiut  tenant,  by  descent,  devise,  or  the  same  conyeyance 
purchase  a  title  adverse  or  paramount  to  the  one  under 
which  such  teuant  holds  or  claims,  it  will  inure  to  the  bene- 
fit of  his  co-tenants  according  to  their  respective  interests 
in  the  common  property.  {Van  Home  v.  Fonda,  5  Johns. 
Ch.  407;  Rothtoell  v.  Dewees,  2  Black,  617;  Wright  v.  Sperry^ 
21  Wis.  341;  Freniz  v.  Klotaeh,  28  Id.  317;  Freeman  oa 
Cotenancy,  sec.  154;  Flag  v.  Mann,  2  Sumn.  520.)  But  the 
application  of  this  rule  to  mere  tenants  in  common  is  not 
geueral,  and  depends  on  the  circumstances  of  the  case. 
Their  only  unity  is  possession,  and  the  relation  between 
them  is  necessarily  less  intimate  than  that  of  joint  tenants. 
Their  interests,  though  held  under  the  same  ultimate  title, 
may  accrue  at  different  times,  by  different  means,  and  from 
different  persons.  Under  such  circumstances,  either  of  the 
tenants,  provided  he  does  not  take  advantage  of  his  co-ten- 
ants, and  particularly  if  they  are  not  in  possession,  may 
acquire  for  himself  an  outstanding  or  paramount  title  to 
the  premises. 

But  it  is  said  (Freeman  on  Cotenancy,  sec.  155)  that 
when  a  tenant  in  common  makes  use  of  the  co-tenaney,  or 
title,  right,  or  claim  under  which  it  exists  or  is  claimed  to 
exist,  to  acquire  such  outstanding  title,  that  upon  this 
ground  alone  he  will  be  held  to  have  acquired  it  in  trust  for 
his  co-tenants;  and  this  proposition  appears  to  me  both 
reasonable  and  just. 

Now,  according  to  the  allegations  of  the  bill,  this  is 
what  occurred  in  this  case.  Beed  obtained  the  legal  title 
from  Mrs.  Couch,  and  she  conveyed  it  to  him,  not  for  a 
valuable  consideration,  but  in  consideration  of  the  prior 
deed  of  her  husband,  under  which  he  and  the  plaintiffs 
then  claimed  the  premises.  And  upon  this  ground  the 
plaintiffs  insist  that  Beed  acquired  two  ninths  of  the  estate 
of  Mrs.  Couch  in  trust  for  them. 

But  upon  reflection,  it  does  not  appear  that  the  parties 
were  tenants  in  common  when  Beed  obtained  the  conveyance 
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from  Mrs.  Coach.  Under  tbe  deed  from  Couch,  and  as 
between  themselyes,  Beed  was  tenant  in  fee  of  an  undivided 
seven  ninths  of  the  property  and  tenant  for  the  life  of  Mrs. 
Myers  of  the  other  two  ninths  of  the  same,  while  the  plaint- 
iffs were  the  tenants  in  remainder  of  said  two  ninths.  They 
were  not  in  possession  or  entitled  to  be  during  the  continu- 
ance of  such  life  estate.  Upon  this  view  of  the  case,  thiH 
was  not  a  purchase  of  an  adverse  title  by  one  of  severnl 
tenants  in  common.  And  still,  under  the  circumstances,  it 
may  be,  that  upon  the  death  of  Mrs.  Myers,  and  as  soon  as 
the  parties  became  tenants  in  common^  that  the  plaintiffs 
were  entitled  to  claim  the  benefit  of  this  purchase  from  Mrs. 
Couch.  The  trust  would  arise  and  might  be  enforced  as 
soon  as  the  relation  of  co-tenant  was  established  by  the  ter- 
mination of  the  estate  for  the  life  of  Mrs.  Myers. 

But  be  this  as  it  may,  I  find  that  the  law  regards  the 
purchase  of  an  encumbrance  or  outstanding  title  by  the  ten- 
ant for  life  as  being  made  for  the  joint  benefit  of  himself 
and  the  remainderman  or  reversioner,  and  that  he  cannot 
acquire  it  for  his  exclusive  benefit.  {Daviess  v.  Myei'S,  13  B. 
Mon.  513;  Vanxey  v.  Stevens,  22  Me.  333;  Perry  on  Trusts, 
sees.  116,  640.)  And  in  Coke  on  Littleton,  sees.  453-267  b, 
it  is  laid  down  that  "  a  release  of  a  right  made  to  a  particu- 
lar tenant  for  life  or  in  tail  shall  aid  or  benefit  him  or  them 
in  the  remainder." 

My  conclusion  upon  the  whole  case  is,  that  Eeed  obtained 
the  conveyance  from  Mrs.  Couch  for  the  benefit  of  himself 
and  the  plaintiffs  according  to  their  respective  interests  in 
the  premises  under  the  deed  from  John  H.  Couch,  and  that 
therefore  he  took  two  ninths  of  the  estate  derived  from  Mrs. 
Couch  in  trust  for  the  plaintiffs  and  should  convey  it  to 
them. 

The  demurrer  is  overruled. 
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A.  H.  Spare  v.  The  Home  Mutual  Insurance 

Company, 

Circuit  Court,  Dibtrict  of  Oregon. 
August  13,  1883. 

1.  Limitation  upon  Rioht  to  Sue  on  Policy  of  Insurance. — A  policy  of 

insurance  a^inst  fire,  issued  by  the  defendant,  provided  that  a  loss 
thereunder  should  be  payable  sixty  days  after  proof  thereof;  and  that  a 
suit  for  the  recovery  of  any  claim  under  the  policy  should  be  brought 
within  twelve  months  after  the  loss  occurred:  Beldt  that  the  twelve 
months  did  not  commence  to  run  until  the  loss  was  due  and  payable — 
at  the  expiration  of  the  sixty  days  after  the  proof  of  the  same. 

2.  Assignment  of  Policy  after  a  Fire. — A  clause  in  a  policy  providing 

that  the  same  shall  be  void  if  assigned  after  a  fire  is  illegal;  and  such  as- 
signment is  valid,  and  carries  with  it  the  right  to  maintain  a  suit  to  cor- 
rect a  mistake  therein. 

3.  Mistake  in  Policy,  Correction  of,  in  Equity. — ^The  owners  of  a  ware- 

house being  indebted  to  the  plaintiff,  agreed  to  insure  the  same  against 
fire  for  his  benefit,  and  accordingly  agreed  with  the  defendant  for  such 
insurance  in  their  names,  with  loss  payable  to  the  plaintifi^,  but  by  mis- 
take the  plaintiff's  name  was  written  in  the  policy  as  the  assured  and 
owner  of  the  property;  a  loss  occurred  within  the  period  of  the  risk,  and 
after  proof  of  loss  by  the  owners  and  adjustment  by  the  defendant,  the 
former  assigned  the  policy  and  their  rights  thereunder  to  the  plaint- 
iff: Held,  on  demurrer,  that  the  equity  of  the  case  was  with  the  plaint- 
iff, and  he  was  entitled  to  have  the  contract  reformed  according  to  the 
true  understanding  and  purpose  of  the  parties  thereto. 

4.  Agent  Adversely  Interested  to  Principal. — The  law  will  not  allow  a 

person  to  act  as  agent  when  he  has  an  interest  adverse  to  his  principal; 
and  therefore  an  agent  of  an  insurance  company,  to  receive  and  transmit 
applications  for  insurance,  when  making  an  application  therefor  on  his 
own  property,  directly  or  indirectly,  for  his  own  benefit,  is  acting  for 
himself,  and  cannot  be  considered  the  agent  of  the  insurance  company. 

5.  Suit  to  Reform  a  Contract. — The  evidence  necessary  to  support  a  bill 

to  reform  a  contract  must  show  certainly  in  what  the  mistake  consists, 
and  that  it  was  mutual. 

6.  Case  in  Judgment.— The  owners  of  a  warehouse  applied  to  an  insurance 

company,  of  which  they  were  agents  to  receive  and  transmit  applications 
for  insurance,  for  a  policy  on  the  same  as  the  property  of  their  judgment 
creditor,  and  the  company,  knowing  nothing  to  the  contrary,  issued  the 
policy  accordingly,  and  upon  the  destruction  of  the  property  by  fire,  re- 
fused to  pay  the  insurance,  on  the  ground  that  the  assured  had  no  insur- 
able interest  therein;  the  assured  having  failed  in  an  action  on  the  policy 
to  recover  the  insurance,  on  the  ground  that  it  did  not  appear  but  that 
his  debt  could  be  otherwise  made  out  of  the  remaining  property  of  his 
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debtors  (8  Saw.  618),  brought  a  suit  in  equity  to  reform  the  policy,  al- 
leging that  by  mistake  it  was  issued  in  the  name  of  the  creditor  as 
owner,  when  it  should  have  been  issued  in  the  name  of  the  debtors,  and 
for  his  benefit,  in  case  of  loss:  Hddy  that  the  evidence  did  not  support 
the  allegation  of  mistake;  but  on  the  contrary,  showed  that  the  company 
was  induced  to  issue  the  policy  by  the  false  representation  of  the  owners 
and  applicant,  on  account  of  which  deception  it  was  entitled  to  rescind 
the  contract  or  ti'eat  it  as  null. 

Before  Deady,  District  Judge. 

Mr.  Oeorge  H.  TFilliams,  Mr.  William  Cullen  Gaston,  and  Mr. 
W.  ScoU  Beebe,  for  defendant. 

Mr.  Ctp'us  A.  Dolph,  for  defendant. 

Deadt,  J.  This  suit  is  brought  by  a  citizen  of  Oregon 
against  a  corporation  formed  under  the  laws  of  California 
to  reform  a  policy  of  insurance  and  recover  an  alleged  loss 
thereunder  as  reformed. 

It  appears  from  the  bill  that  on  July  26,  1881,  Aaron  and 
Ben  Lurch  were  doing  business  as  Lurch  Brothers  at  Cottage 
Grove,  Oregon,  and  were  the  owners  of  a  warehouse  there  of 
not  less  than  one  thousand  dollars  in  value,  and  that  at  and 
before  said  date  they  were  indebted  to  the  plaintiff  in  a 
sum  exceeding  one  thousand  dollars,  and  to  secure  him  in 
the  payment  of  the  same,  it  was  agreed  that  they  should  in- 
sure the  warehouse  against  loss  by  fire  for  the  sum  of  nine 
hundred  dollars  in  their  own  names  for  his  benefit,  and  that 
in  pursuance  of  said  agreement  it  was  agreed  between  Lurch 
Brothers  and  the  defendant  that  the  latter  would  insure  said 
property  accordingly;  that  on  July  26,  1881,  the  defendant 
delivered  to  said  Lurch  Brothers  its  policy  of  insurance  on 
said  warehouse  against  loss  by  fire  for  the  period  of  one  year, 
in  the  sum  of  nine  hundred  dollars — describing  it  as  ''his 
one-story  frame  warehouse  occupied  by  the  assured  for  the 
storage  of  grain  only,**  but  that  in  the  execution  of  the  policy 
the  plaintiff's  name  was  by  mistake  inserted  therein  as  the 
assured  instead  of  that  of  Lurch  Brothers,  and  the  provision 
that  the  loss,  if  any,  should  be  payable  to  the  plaintiff  was 
omitted  therefrom;  that  on  February  14,  1882,  said  ware- 
house was  totally  destroyed  by  fire,  and  on  March  24th  there- 
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after  Lurch  Brothers  furnished  the  defendant  with  the  proof 
of  loss,  and  the  same  was  duly  adjusted  by  it  at  nine  hundred 
dollars;  and  that  the  plaintiff  was  not  aware  of  the  mistake 
in  the  policy  until  after  the  loss,  and  Lurch  Brothers  have 
since  assigned  the  same,  together  with  all  their  rights  there- 
under, to  the  plaintiff. 

The  defendant  demurs  to  the  bill,  and  for  cause  thereof, 
alleges:  1.  That  the  suit  is  not  brought  within  the  twelve 
months  limited  therefor  by  the  policy;  2.  That  the  policy 
was  void  from  its  inception;  8.  That  the  policy  became 
void  by  the  assignment  thereof  to  the  plaintiff  contrary  to 
its  terms;  4.  That  the  plaintiff  is  not  the  real  party  in  in- 
terest; and  5.  That  the  plaintiff  is  not  entitled  to  any  relief 
against  the  defendant. 

The  policy  is  annexed  to  the  bill,  and  to  understand  the 
particular  grounds  of  the  demurrer,  some  of  its  voluminous 
clauses  must  be  stated — as  for  instance:  The  assured  shall 
give  immediate  notice  and  proof  of  any  loss.  *  Such  loss  is 
to  be  paid  in  sixty  days  after  due  notice  and  proof  of  the 
same.  If  the  policy  is  assigned  before  or  after  a  fire,  the 
same  shall  be  void.  **  That  no  suit  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sustained  unless 
commenced  within  twelve  months  next  after  the  loss  shall 
have  occurred;  and  should  any  such  suit  be  commenced 
after  the  aforesaid  twelve  months,  the  lapse  of  time  shall 
be  taken  as  conclusive  evidence  against  the  validity  of  such 
claim." 

The  bill  in  this  case  was  filed  on  April  28th,  and  the  sub- 
poena thereon  was  issued  and  served  on  May  1,  1883.  By 
rule  6  of  this  court  a  party  filing  a  bill  must  cause  proper 
process  to  issue  thereon,  and  endeavor  to  have  the  same 
served  within  ninety  days  from  such  filing,  or  it  may  be  dis- 
missed for  want  of  prosecution  on  the  motion  of  any  de- 
fendant who  has  not  voluntarily  appeared  thereto. 

Under  this  rule  this  suit  was  commenced  when  the  bill 

was  filed;  and  for  aught  that  has  been  shown,  such  was  the 

effect  of  filing  the  bill  without  the  rule.     However,  the  bill 

was  not  filed  until  fourteen  months  and  fourteen  days  after 

'•"e  fire  occurred. 
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On  the  authority  of  adjudged  cases  (Davidson  v.  PhoRnix 
Li8.  Co.,  4  Saw.  594;  Biddlesbarger  v.  Hartford  Ins,  Co.,  7 
"Wall.  389;  May  on  Ins.,  sec.  478),  it  is  admitted  bj  coun- 
sel for  the  plaintiff  that  this  clause  in  the  policy,  limiting 
the  times  within  which  a  suit  may  be  commenced  thereon 
against  the  defendant  is  valid,  but  they  contend  that  it 
must  be  read  in  connection  with  that  other  clause  which 
provides  that  a  loss  does  not  become  payable  until  sixty 
days  after  the  proof  of  that  fact  is  made;  and  that  taken 
together  the  reasonable  construction  of  them  is  that  the 
right  to  sue  on  the  policy  being  postponed  until  the  loss  is 
payable — namely,  sixty  days  after  proof  thereof — the  twelve 
months'  limitation  upon  such  right  does  not  commence  to 
run  until  that  time.  This  construction  ifl  supported  by  the 
decided  weight  of  authority,  and  in  my  judgment  is  correct 
on  principle.  (Tlie  Mayor  etc.  v.  Hamilton  F.  Ins.  Co.,  39 
N.  T.  45;  Hay  v.  Star  F.  Ins.  Co.,  77  Id.  241;  Barber  v.  F. 
&  M.  Ins.  Co.  elc.,  16  W.  Va.  658;  8.  C,  37  Am.  Rep.  800; 
Chandler  v.  St.  Paul  F.  &  M.  Ins.  Co.,  21  Minn.  85;  Sleen  v. 
Niagara  F.  Ins.  Co.,  89  N.  Y.  315;  S.  C,  42  Am.  Eep.  297; 
May  on  Ins.,  sec.  479.) 

The  language  of  this  policy  is  that  of  the  defendant,  and 
any  ambiguity  in  its  terms  must  be  resolved  against  it. 
Taken  literally,  the  clause  limiting  the  time  within  which 
the  defendant  may  be  sued  does  provide  that  a  suit  on  the 
policy  must  be  commenced  within  twelve  months  after  the 
loss  has  occurred,  but  the  policy  also  provides  that  the  loss 
is  not  payable  until  sixty  days  after  proof  of  the  fact,  and 
even  then  the  defendant  may  give  notice  of  its  intention 
not  to  pay  but  to  repair  or  replace.  A  stipulation  that  a 
suit  may  or  must  be  brought  within  twelve  months  from  a 
certain  time  implies  that  the  party  has  the  whole  twelve 
months  for  that  purpose — that  he  may  commence  a  suit  on 
the  first  day  of  such  period.  But  if  it  cannot  be  com- 
menced until  two  mouths  of  the  time  has  expired,  then  iu 
reality  only  ten  months  are  given  in  which  to  sue.  Under 
this  policy,  the  period  within  which  a  suit  may  be  brought 
ought  to  begin  at  the  time  when  by  its  terms  it  can  be  com- 
10 


146  Spare  v.  Home  Mutual  Ins.  Co.        [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [August, 

menced — when  the  loss  is  established  and  the  claim  there- 
for is  due  and  payable. 

In  Stem  v.  Niagara  F.  Ins.  Co.,  89  N.  T.  299,  the  policy 
contained  two  similar  conditions,  and  the  conrt,  in  constru- 
ing them,  said:  ''We  think  the  intention  of  the  defendant 
was  to  give  the  insured  a  full  period  of  twelve  months, 
within  any  part  of  which  he  might  commence  his  action, 
and  having  by  postponement  of  the  time  of  payment,  se- 
cured itself  from  suit,  it  did  not  intend  to  embrace  that 
period  within  the  term  after  the  expiration  of  which  it  could 
not  be  sued.  In  other  words,  the  parties  cannot  be  pre- 
sumed to  have  suspended  the  remedy  and  provided  for  the 
running 'of  the  period  of  limitation  during  the  same  time. 
Indeed,  the  actual  case  is  stronger;  not  only  was  the  remedy 
postponed,  but  the  liability  even  did  not  exist  at  the  time 
of  the  fire,  nor  until  it  was  fixed  and  ascertained  according 
to  the  provisions  of  the  policy.  Having  thus  made  the 
doing  of  certain  things,  and  a  fixed  lapse  of  time  thereafter, 
conditions  precedent  to  the  bringing  of  an  action,  the  par- 
ties must  be  deemed  to  have  contracted  in  reference  to  a 
time  when  the  insured,  except  for  that  contract,  might  be 
in  a  condition  to  bring  an  action.  Under  any  other  con- 
struction the  two  conditions  are  inconsistent  with  each 
other," 

The  objection  that  the  policy  is  void  is  based  upon  the 
fact,  disclosed  in  the  bill,  that  the  assured,  as  the  policy  is 
written,  has  no  interest  in  the  property  insured.  But  this 
is  alleged  to  be  the  result  of  a  mistake,  by  which  the  prop- 
erty was  insured  in  the  name  of  the  plaintiff  instead  of  that 
of  the  owners,  for  his  benefit,  which  mistake  this  suit  is 
brought  to  correct. 

Neither  has  the  policy  become  void  by  the  assignment  to 
the  plaintiff.  The  stipulation  that  the  policy  shall  be  void 
if  assigned  before  a  fire,  without  the  consent  of  the  defend- 
ant, is  valid.  While  the  risk  is  active  or  pending,  the  con- 
tract is  personal,  and  the  policy  cannot  be  assigned  with- 
out the  consent  of  the  insurer.  But  the  stipulation  that  the 
policy  shall  be  void  if  so  assigned  after  the  fire  stands  on 
a  different  footing.     When  the  proof  of  loss  was  made,  and 
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the  liability  of  the  defendant  under  the  policy  fixed,  the  re- 
lation between  the  parties  was  changed  from  insurer  and 
insured  to  that  of  debtor  and  creditor,  and  the  delectus  per- 
sonce  of  the  contract  was  no  longer  material.  Therefore  this 
second  stipulation  is  null  and  void,  because  it  is  intended 
to  prevent  the  assignment  of  a  chose  in  action  contrary  to 
the  policy  of  the  law.  (Wood  'on  F.  Ins.,  sees.  94,  337,  340, 
342,  and  cases  there  cited.) 

By  the  assignment  of  this  policy  to  the  plaintiff,  he  cer- 
tainly became  the  real  party  in  interest  therein,  as  it  then 
stood,  and  is  entitled,  as  such  assignee,  to  recover  from  the 
defendant  whatever  sum  was  then  due  thereon  from  it  to  his 
assignors. 

If  the  assignment  also  carries  with  it  the  right  to  have 
the  policy  reformed  in  equity,  as  I  think  it  does  (Story's 
Eq.  Jur.,  sec.  165),  the  plaintiff  is  also  the  real  party  in  in- 
terest in  that  aspect  of  the  case,  he  being  the  person  for 
whose  benefit  the  insurance  was  effected. 

The  alleged  mistake  in  this  case  appears  to  be  a  proper 
one  for  the  interference  of  a  court  of  equity.  The  objection, 
that  the  plaintiff  is  asking  the  court  to  make  a  new  contract 
between  the  two  parties  might  be  urged  against  any  appli- 
cation of  this  nature. 

To  reform  a  contract  or  correct  a  mistake  in  one  is  to 
change  the  language  of  it  in  some  material  particular  con- 
cerning the  subject-matter  or  parties  thereto.  When  re- 
formed, as  compared  with  the  contract  contained  in  the 
imperfect  or  erroneous  writing,  it  may  be  said  to  be  a  new 
one,  but  in  fact  it  is  the  true  and  only  contract  between  the 
parties. 

The  defendant  has  had  the  benefit  of  the  premium  paid 
on  this  risk  by  these  parties.  But  by  reason  of  the  plaint- 
iff being  erroneously  named  in  the  policy  as  the  assured, 
instead  of  the  owners  of  the  property,  it  is  not  liable,  as  the 
policy  stands,  to  pay  the  loss  incurred  and  insured  against  to 
any  one.  Upon  the  transaction  as  stated  in  the  bill  there  is 
a  strong  implication  that  there  was  a  mistake  in  this  particu- 
lar. Spare,  who  is  merely  a  creditor  of  the  owners,  does 
not  appear  to  have  had  an  insurable  interest  in  the  prop- 
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erty,  and  therefore  any  insurance  in  bis  name  was  nugatory. 
(Spare  v.  Home  M.  Ina.  Co.^  8  Saw.  618.)  Lurch  Bros, 
were  the  owners  of  tbe  property,  and  they  wished  to  insure 
it  for  the  benefit  of  Spare,  their  creditor.  As  this  could 
only  be  done  by  insuring  it  in  their  own  names  for  his 
benefit,  it  is  not  unreasonable  to  suppose  that  such  was  the 
understanding  or  agreement.  Either  tbis  must  have  been 
tbe  case,  or  the  parties,  move  intent  upon  tbe  end  to  be  ac- 
complished than  the  choice  of  proper  means,  carelessly  or 
ignorautly  affected  the  insurance  in  the  name  of  Spare, 
rather  than  tbeir  own.  But  the  bill  alleges  that  tbe  agree- 
ment was  to  insure  in  the  name  of  tbe  owners  for  the  ben- 
efit of  the  creditor,  and  that  the  mistake  occurred  in  the 
writing  of  the  policy;  and  this  the  demurrer  adsj^its  to  be 
the  truth.  (See  Lrugger  v.  Slate  Invest.  Ins.  Co.,  5  Saw, 
304.) 

Putting  aside  the  technical  points  made  in  the  argument 
for  tbe  defendant,  the  equities  of  this  case,  as  stated  in  tbe 
bill,  are  all  with  the  plaiatiff.  An  insurance  on  tbis  prop- 
erty was  duly  effected  for  his  benefit;  and  whether  tbe  mis- 
take in  tbe  name  of  the  assured  was  made  in  the  applica- 
tion for. tbe  insurance  or  in  reducing  tbe  understanding  of 
the  parties  to  writing  in  tbe  poMcy,  is  in  justice  and  right 
of  no  material  consequence  to  ''  e  defendant. 

The  demurrer  is  overruled. 

January  21,  1884,  this  cause  was  heard  upon  the  bill, 
answer,  replication,  and  testimony. 

Deady,  J.  Tbe  answer  of  the  defendant  denies  tbe  alle- 
gations of  the  bill  as  to  tbe  alleged  mistake  in  the  policy  of 
insurance,  and  avers  that  Lut-cb  Brothers  applied  to  it  as 
tbe  agents  of  tbe  defendant  to  have  the  property  insured  as 
tb:it  of  tbe  plaintiff,  and  that  it  never  was  otherwise  informed 
until  after  the  loss  and  readjustiBent,  when  it  refused  to 
pay  the  same,  and  offered  to  return  tbe  premium  of  eigh- 
teen dollars  and  ninety  cents,  which  was  refused.  The 
answer  also  contains  a  plea  of  limitation,  to  tbe  effect  tbat 
tbe  suit  is  barred  by  the  stipulation  in  the  policy  which 
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provides  that  no  suit  shall  be  maintained  thereon  unless 
commenced  within  fcwelve  months  after  the  loss  occurs. 

It  is  now  contended  by  the  defendant  that  because  it  gave 
notice  of  its  intention  not  to  pay,  and  the  reason  therefor, 
before  the  expiration  of  the  sixty  days,  that  the  plaintiff 
was  at  liberty  to  commence  his  suit  at  once,  and  therefore 
the  period  of  twelve  months  commenced  to  run  from  that 
time  and  expired  more  than  a  month  before  the  commence- 
ment of  this  suit,  namely,  March  23,  1883. 

This  is  a  plausible  proposition,  but  I  do  not  think  it  a 
sound  ooe.  The  stipulation  for  a  delay  of  sixty  days  after 
notice  and  proof  of  loss  within  which  to  make  payment 
being  intended  for  the  benefit  of  the  defendant,  doubtless  it 
might  waive  it.  And  by  giving  notice  on  March  23d  that  it 
would  not  pay  the  loss,  for  the  reason  stated,  it  evidently 
did  so.  Thereafter  the  plaintiff  may  have  been  at  liberty 
to  sue  without  further  delay.  But  I  doubt  if  the  defendant 
could  by  this  means  compel  the  plaintiff  to  commence  sooner 
than  he  otherwise  would  be  required,  or  that  the  limitation 
of  twelve  months  would  thereby  commence  to  run,  as  against 
the  plaintiff,  before  the  previous  period  of  sixty  days  had 
expired. 

The  defendant  also  contends  now  upon  the  proof  that  the 
suit  is  barred,  even  allowing  that  the  twelve  months  did  not 
commence  to  run  until  after  the  expiration  of  the  sixty  days, 
because  it  appears  that  the  notice  and  proof  of  loss  were 
made  as  early  after  the  fire  as  February  16th. 

The  evidence  in  the  case  consists  of  the  testimony  of  the 
plaintiffs,  Aaron  and  Ben  Lurch,  the  defendant's  Oregon 
manager,  Mr.  George  L.  Story,  and  its  travelling  agent,  D. 
B.  Bush,  and  sundry  exhibits  consisting  of  prior  policies  of 
insurance  on  this  property,  and  letters  and  documents  relatr 
ing  thereto. 

From  these  proofs  and  the  pleadings  it  satisfactorily  ap- 
pears that  the  property  was  destroyed  by  fire  on  February 
14,  1882,  and  the  loss  adjusted  by  the  defendant  within  a 
few  days,  and  not  exceeding  a  week,  thereafter,  at  nine 
hundred  dollars,  and  that  on  March  23d  the  defendant  gave 
notice  to  the  plaintiff  that  it  declined  to  pay  the  loss,  be- 
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cause  it  had  ascertained  at  and  since  the  adjastment  that 
the  plaintiff  had  no  interest  in  the  property.  Aaron  and 
Ben  Lnrck  both  testify  that  they  gave  notice  of  the  loss  on 
the  next  day  thereafter,  and  that  within  a  week  the  agent, 
Bush,  was  at  Cottage  Gr()Te  and  adjusted  the  same.  Bush 
swears  that  he  was  there  and  made  the  adjustment  on  Feb- 
ruary 16th;  and  as  he  speaks  positively,  and  from  written 
memoranda,  this  is  probably  the  fact.  The  plaintiff  does 
not  appear  to  have  had  anything  to  do  with  the  business 
personally,  and  knows  nothing  about  it,  except  the  offer  to 
refund  the  premium  in  Lurch's  store,  when  he  and  they  de- 
clined it — ^he  saying  that  he  had  nothing  to  do  with  it. 

But  taking  the  statement  most  favorable  to  the  plaintiff 
on  this  point,  and  assuming  that  a  full  week  elapsed  before 
the  adjustment,  which  necessarily  included  notice  and  proof 
of  loss,  or  waiver  of  the  same  by  defendant,  the  period  of 
sixty  days  commenced  to  run  from  and  after  February  the 
21st,  and  expired  on  April  the  22d.  Within  the  next  twelve 
months  this  suit  should  have  been  commenced,  whereas  it 
was  delayed  until  six  days  thereafter. 

The  plaintiff  claims,  however,  that  the  sixty  days  did  not 
commepce  to  run  until  Bush  returned  to  Cottage  Grove,  and 
notified  the  plaintiff,  on  March  23d,  that  the  defendant  would 
not  pay  the  loss.  But  according  to  the  language  of  the 
policy,  the  sixty  days  is  to  be  counted  from  the  giving  of 
notice  and  proof  of  loss,  which  was  either  made  or  waived 
before  the  adjustment,  and  not  the  refusal  of  payment. 
Indeed,  this  sixty  days  is  manifestly  given  to  the  defendant 
for  the  very  purpose  of  ascertaining  and  determining  whether, 
admitting  the  loss  or  the  sufficiency  of  the  notice  and  proof 
thereof,  it  is  bound  to  or  will  pay  the  claim  of  the  assured. 
.  Nor  is  there  any  ground  to  claim  that  the  matter  was  kept 
open  from  the  first  to  the  second  visit  of  Bush  to  Cottage 
Grove,  for  further  proof  in  any  particular.  The  proof  of 
loss  and  ownership  was  made  on  the  first  visit,  and  it  was 
explicit  and  satisfactory.  The  plaintiff  swore  that  he  had 
no  interest  in  the  property,  and  the  Lurch  brothers  claimed 
to  own  it,  which  claim  was  supported  by  the  county  record 
of  deeds. 
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So  it  is  qaite  plain  that  this  suit  is  barred  by  lapse  of 
time.     It  was  commenced  just  six  dajs  too  late. 

But  if  this  were  otherwise,  the  plaintiff  is  not  entitled  to 
the  relief  sought.  I  have  examined  the  circumstances  of 
the  case  as  disclosed  by  the  evidence,  and  they  do  not  lead 
to  the  conclusion  that  there  was  any  mistake  made  iu  the 
wording  of  the  policy  as  alleged,  but  the  contrary. 

Briefly,  it  appears  that  in  1878,  the  Lurch  Brothers  were 
doing  business  at  Cottage  Grove  as  commission  merchants, 
when  they  failed,  claiming  to  owe  the  plaintiff,  who  is  a 
person  of  comparative  wealth,  living  in  the  same  place, 
near  five  thousand  dollars,  with  interest  at  one  per  centum 
per  month,  for  which  he  obtained  or  had  a  judgment  against 
them  on  December  9,  1878.  Upon  this  he  sold  and  pur- 
chased their  store,  but  retained  them  as  clerks  and  man- 
agers of  the  business  for  a  year  or  two,  when  they  succeeded 
in  making  a  settlement  with  their  creditors  and  took  the 
store  back  again,  still  owing  him,  as  they  allege,  about  two 
thousand  dollars,  which  was  the  value  of  the  stock  when 
returned  to  them. 

Aaron  Lurch  says  that  after  the  failure  he  told  the  plaint- 
iff that  as  he  was  a  creditor  of  theirs,  he  would  have  this 
property  insured  for  his  benefit,  without  stating  how  or  in 
what  manner  he  expected  to  accomplish  it,  and  the  plaintiff 
says  he  assented  to  the  suggestion,  but  it  does  not  appear 
that  he  ever  gave  the  matter  any  further  attention,  or  that 
the  Lurches  were  under  any  legal  obligation  to  him  to 
do  so. 

On  July  26,  1879,  Aaron  Lurch  had  the  property  insured 
in  the  Connecticut  Fire  Insurance  Company,  for  one  year 
from  that  date,  for  the  sum  of  nine  hundred  dollars,  as  the 
property  of  the  plaintiff,  the  application  therefor,  which 
was  made  by  him  in  person,  being  in  his  handwriting  and 
signed  by  him,  "A.  H.  Spare." 

In  1880,  and  before  July  24th,  the  Lurch  Brothers  be- 
came the  agents  of  the  defendant  at  Cottage  Grove  to 
solicit  and  receive  applications  for  fire  insurance,  and  on 
that  day  they,  as  such  agents,  wrote  to  the  manager  of  the 
defendant,   at  Portland,   enclosing    the  said  Conneoticat 
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policy  on  this  property,  as  the  property  of  the  plaintiff,  and 
asked  to  have  it  renewed  in  the  Home  Mutaal;  and  that 
they  might  be  allowed  the  proper  commission  therefor, 
which  was  done;  and  on  July  14,  1881,  on  their  written 
application,  the  policy  was  renewed  with  the  defendant  for 
another  year.  This  was  all  the  communication  there  ever 
was,  until  after  the  fire,  between  the  defendant  and  any  of ' 
these  parties  on  this  subject,  and  all  the  knowledge  which 
the  defendant  or  its  manager  or  agents  had  as  to  the  own- 
ership of  this  property,  prior  to  the  loss,  was  derived  from 
and  in  accordance  with  the  information  thus  obtained. 

Upon  this  state  of  facts  it  is  preposterous  to  claim  that 
the  plaintiff  or  his  agents,  the  Lurches,  ever  intended  or 
thought  of  insuring  this  property  as  the  property  of  the 
latter,  for  the  benefit  of  the  former,  or  otherwise  than  it 
was  done.  It  was  insured  for  three  years  in  succession,  at 
the  request  of  the  Lurches,  as  the  property  of  the  plaintiff, 
and  exactly  as  Aaron  Lurch  described  it  in  the  first  appli- 
cation made  and  written  by  him  in  1879. 

What  was  the  reason  or  purpose  of  this  misrepresentation 
it  is  not  material  now  to  inquire. 

The  Lurches  may  have  honestly  intended  to  insure  this 
property  for  the  benefit  of  the  plaintiff,  but  were  mistaken 
as  to  the  proper  method  of  so  doing.  But  in  that  case,  the 
plaintiff  must  abide  the  result  of  their  action,  just  as  he 
would  if  they  had  refused  or  neglected  to  insure  it  at  all. 
He  had  no  control  over  them  in  this  respect — they  were  not 
under  any  legal  obligation  to  insure  the  property  for  him — 
and  in  fact  were  acting  for  themselves. 

But  on  the  evidence,  the  whole  case  of  the  plaintiff  is  so 
vague,  improbable,  and  contradictory  that  it  is  difficult  to 
assign  any  reasonable  and  correct  motive  for  their  action. 

But  counsel  for  the  plaintiff  insist  that  the  Lurches  in 
procuring  this  policy  to  issue  were  acting  as  the  agents  of 
the  defendant,  and  therefore  their  mistake,  if  any,  is  the 
mistake  of  the  defendant,  of  which  it  cannot  now  take  ad- 
vantage. 

TVhen  the  alleged  understanding  between  the  plaintiff  and 
the  Lurches  about  this  insurance  was  first  had,  and  when  it 
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i¥as  first  effected,  the  latter  were  not  the  agents  of  the  de- 
feDdauts  for  any  purpose,  and  what  followed  thereafter  was 
in  strict  conformity  with  what  had  been  done.  Bat  it  is  not 
worth  while  to  refine  on  this  point.  The  Larches  were  evi- 
dently acting  for  themselves  in  this  matter.  They  were  not 
under  any  legal  obligation  to  have  this  property  insured  for 
the  benefit  of  the  plaintiff,  and  if  they  voluntarily  did  so,  it 
was  in  fact  for  their  own  benefit  rather  than  his.  In  such 
case  if  the  property  was  destroyed  by  fire  they  would  so  far 
pay  their  debt  with  the  insurance,  and  the  plaintiff  would 
get  nothing  but  what  he  was  otherwise  entitled  to  and  they 
might  be  otherwise  able  to  pay. 

Before  commencing  this  suit,  this  plaintiff  brought  an 
action  at  law,  in  this  court,  on  this  policy,  as  it  is,  claiming 
an  insurable  interest  in  the  property,  as  a  judgment  creditor 
of  the  Larches,  and  on  a  demurrer  to  the  complaint  the 
court  held  that  he  had  such  an  interest,  but  he  could  not 
recover  unless  it  also  appeared  that  the  debtor  had  not  other 
property  sufficient  to  satisfy  the  judgment.  (8  Saw.  618.) 
The  plaintiff  did  not  amend  his  complaint,  so  as  to  make 
allegation,  as  he  certainly  would  if  he  could;  and  the  only 
inference  is,  that  he  suffered  no  loss  by  fire  and  was  not 
benefited  by  the  insurance. 

But  another  sufficient  answer  to  this  claim  is,  that  the 
Lurches  could  not  act  as  the  agents  of  the  defendants  in  this 
matter  of  the  insurance  of  their  own  property  for  either  the 
direct  or  indirect  benefit  of  themselves.  The  law  has  too 
much  regard  for  the  infirmity  of  human  nature  to  allow  a 
person  to  be  subject  to  the  temptation  of  acting  as  an  agent 
in  a  matter  in  which  he  has  an  interest  adverse  to  his  prin- 
cipal. The  law,  dealing  with  the  average  integrity  and  dis- 
interestedness, wisely  assumes  that  no  man  can  faithfully 
serve  two  mastera  whose  interests  are  in  conflict.  (Story 
on  Agency,  sees.  9,  10,  210,  211;  4  Kent,  438.) 

Assuming,  then,  that  the  Lurches  were  acting  for  them- 
selves and  not  the  defendant,  because,  as  a  matter  of  fact, 
it  appears  they  were  so  acting,  and  because,  as  a  matter  of 
law,  they  could  not  act  otherwise,  what  possible  ground  is 
there  for  the  claim  that  this  policy  does  not  truly  state  the 
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contract  of  the  parties?  None  whatever.  The  Lurches 
applied  in  writing  to  have  this  property  insured  as  that  of 
the  plaintiff,  and  the  defendant,  knowing  nothing  to  the 
contrary,  accepted  the  application,  and  issued  the  policy 
accordingly.  The  minds  of  the  parties  met  on  this  propo- 
sition, and  no  other.  Bat  it  was  essentially  false;  and  as 
soon  as  the  defendant  ascertained  that  the  Lurches  had  mis- 
represented the  matter  and  attempted  to  procure  an  insur- 
ance on  their  own  property,  substantially  for  their  own 
benefit,  in  the  name  of  Spare,  it  refused  to  be  bound  by 
the  contract,  as  it  had  a  right  to,  both  under  the  general 
law  and  the  express  stipulation  of  the  policy,  and  ofiTered  to 
return  the  premium. 

A  party  seeking  to  have  a  mistake  in  a  written  instrument 
^corrected  must  show  exactly  in  what  the  mistake  consists. 
It  must  be  a  mutual  mistake,  whereby  both  parties  have  in 
fact  done  what  neither  intended.  And  the  evidence  must 
he  sufficient  to  prove  this  satisfactorily — to  a  moral  cer- 
tainty.    (Brugger  y.  State  Ins.  Co,,  5  Saw.  310.) 

There  was  no  mutual  mistake  here.  There  was  indeed, 
in  the  proper  sense  of  the  term,  no  mistake  at  all.  The  de- 
fendant was  deceived  by  the  deliberate  misrepresentation 
of  the  Lurches  as  to  the  ownership  of  this  property,  whereby, 
according  to  the  testimony  of  its  manager,  it  was  misled  to 
accept  a  greater  moral  hazard  than  it  was  aware  of  or  other- 
wise might  have  done.  For  this  reason  the  defendant  had 
•a  right  to  rescind  the  contract  or  treat  it  as  null,  independ- 
ent of  the  clause  in  the  policy  making  it  void  on  that  ac- 
count. 

There  is  still  another  point  made  by  the  plaintiff,  and 
that  is  a  subsequent  waiver  of  the  misrepresentation  by  the 
defendant. 

The  Lurches  testify  that  during  the  year  1881,  and  after 
this  policy  was  issued.  Bush  wae  at  Cottage  Grove,  and  in 
conversation  with  them  learned  that  the  warehouse  was  not 
the  property  of  Spare,  but  of  the  Lurches,  whereupon  he 
called  their  attention  to  the  irregularity,  but  said  as  they 
were  the  agents  of  the  defendant,  it  might  stand  so  until 
the  next  year,  when  it  must  be  corrected.    The  time,  cir- 
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cumstances,  and  details  of  this  alleged  conversation  are 
very  vagaely  and  oonflictingly  stated  by  the  Lurches,  while 
the  whole  story  is  flatly  and  explicitly  contradicted  by  Bash, 
^ho  also  swears  positively  that  he  was  not  at  Cottage  Grove 
from  March  11,  1881,  to  February  16,  1882. 

Without  stopping  to  consider  the  legal  effect  of  such  a 
conversation  or  understanding,  or  the  power  or  authority  of 
Bush  to  thus  validate  a  void  contract,  it  is  sufficient  to  say 
that  the  burden  of  proof  is  on  the  plaintiff  to  establish  the 
fact,  and  that  in  my  judgment  it  is  not  proven  that  the  con- 
versation ever  occurred. 

There  must  be  a  decree  dismissing  the  bill  for  want  of 
equity,  and  for  costs  for  the  defendant. 


United  States  v.  Joseph  Howard. 

CiBCurr  CouBT,  District  of  Obboon. 
August  15, 1883. 

1.  Information — Penalty  Providbd  in  Section  2184  of  the  Revised 

Statutes. — Section  2184  of  the  revised  statutes  (section  2  of  the  act  of 
August  18,  1856,  11  Stat.  80)  is  in  legal  effect  a  prohibition  against  any 
person  who  has  been  removed  from  the  Indian  country  returning  thereto, 
and  the  penalty  therein  provided  for  its  violation  may  be  enforced  by  in- 
dictment or  information. 

2.  Remedy  Given  by  Section  2124  of  the  Revised  Statutes. — Section 

2124  of  the  revised  statutes  ought  to  be  construed  as  only  applicable  to 
penalties  imposed  by  the  act  of  June  30,  1834  (4  Stat.  720),  of  which  it 
is  a  part;  but  if  considered  applicable  at  all  to  section  2184,  mtpra,  as 
being  included  in  title  28  of  the  revised  statutes,  the  remedy  therein 
provided  for  the  enforcement  of  the  penalty  for  returning  to  an  Indian 
reservation  is  not  exclusive  of  the  common-law  remedy  by  indictment  or 
information,  but  only  cumulative. 

Before  Deadt,  District  Judge. 

Mr,  James  F.  Watson^  for  United  States. 

Mr.  H.  T.  Thompson  and  Mr.  George  H.  Durham,  for  de- 
fendant. 

Deady,  J.    On  October  31,  1882,  the  district  attorney 
filed  an  information  in  the  district  conrt,  charging  Joseph 
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Howard  with  the  crime  of  returning  to  the  Indian  country, 
to  wit,  the  Siletz  Indian  reservation,  after  being  removed 
therefrom  bj  the  Indian  agent  then  in  charge  thereof. 

The  case  was  afterward  transferred  to  this  court,  where 
the  defendant  was  arraigned  and  tried  upon  a  plea  of  not 
guilty,  and  a  verdict  found  against  him. 

Thereupon  he  filed  a  motion  in  arrest  of  judgment  and  for 
a  new  trial,  on  various  grounds,  only  one  of  which  was  in- 
sisted on  at  the  argument  of  the  motion,  and  that  is:  ''The 
punishment  sought  to  be  inflicted  upon  the  defendant  can- 
not be  inflicted  in  the  course  of  a  criminal  prosecution,  but 
the  penalty  only  can  be  recovered  in  a  civil  action  there- 
for." 

The  information  is  brought  under  section  2148  of  the  re- 
vised statutes,  the  same  being  taken  from  section  2  of  the 
Indian  appropriation  act  of  August  18,  1856  (11  Stat.  80), 
and  reads  as  follows : 

''If  any  person  who  has  been  removed  from  the  Indian 
country  shall  thereafter  return  or  be  found  within  the  Indian 
country,  he  shall  be  liable  to  a  penalty  of  one  thousand  dol- 
lars." 

By  section  10  of  the  act  of  June  30,  1834  (4  Stat.  733; 
B.  S.,  sec.  2147),  Indian  agents  were  authorized  to  remove 
from  the  Indian  country  "  all  persons  found  therein  con- 
trary to  law,"  but  no  punishment  was  then  provided  in  case 
of  the  return  of  any  such  person. 

Section  2  of  the  former  act  referred  to  section  10  of  the 
latter  one,  and  declared  that  if  any  person  Tvho  had  been 
removed  under  said  section  10  from  "  the  Indian  country" 
should  thereafter  return  to  or  be  found  therein,  "such 
offender  shall  forfeit  and  pay  the  sum  of  one  thousand  dol- 
lars." 

These  two  sections  of  the  revised  statutes  occur  in  chap- 
ter 4  of  title  28  thereof;  and  in  chapter  3  of  said  title  occurs 
section  2124 — the  same  being  section  27  of  the  act  of  June 
30,  siipra,  which  provides:  "All  penalties  which  shall  accrue 
under  this  title  shall  be  sued  for  and  recovered  in  an  action 
in  the  nature  of  an  action  of  debt  in  the  name  of  the  United 
States,  before  any  court  having  jurisdiction  of  the  same,  in 
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any  state  or  territory  in  which  the  defendant  shall  be  ar- 
rested or  fonnd,  one  half  to  the  use  of  the  informer,  aud 
the  other  half  to  the  use  of  the  United  States,  except  when 
the  prosecution  shall  be  first  instituted  on  behalf  of  the 
United  IStates,  in  which  case  the  whole  shall  be  to  their 
use." 

Counsel  for  the  defendant  maintains  that  this  section  ap- 
plies to  a  penalty  incurred  under  section  2148,  and  excludes 
any  other  mode  of  proceeding  against  the  party  incurring  it 
than  a  civil  action,  as  for  a  debt. 

The  rule  is  well  settled  that  when  a  statute  prohibits  an 
act  theretofore  lawful,  and  imposes  a  penalty  upon  a  party 
committing  it,  but  prescribes  no  mode  of  proceeding  to  en- 
force it,  such  party  may  be  prosecuted  by  indictment  or 
information,  and  this  mode  of  proceeding  is  not  excluded 
by  a  subsequent  statute  prescribing  another  remedy.  But 
if  that  portion  of  the  statute  containing  the  prohibition  and 
penalty  also  prescribes  a  particular  mode  of  proceeding  to 
enforce  the  same,  as  a  civil  action  to  recover  the  penalty,  as 
a  debt,  such  proceeding  is  the  only  one  that  can  be  main- 
tained. (1  Buss,  on  Crimes,  49;  1  Bish.  on  Crim.  Law, 
sees.  277,  278;  1  Whart.  Crim.  Law,  sees.  24-26;  Bex  v. 
Wright,  1  Burr.  543.) 

Under  this  rule  a  party  committing  the  act  prohibited  by 
section  2  of  the  act  of  1856,  supra,  might  have  been  prose- 
cuted therefor  criminally.  There  was  no  other  mode  of 
proceeding  provided  in  the  act. 

Has  the  subsequent  collation  of  this  section  in  the  revised 
statutes  into  the  same  title  with  section  27  of  the  act  of 
1834  changed  its  character  in  this  respect,  and  restricted 
the  means  of  its  enforcement  to  the  remedy  prescribed  by 
said  section  ?  Upon  the  face  of  the  revision  section  1248  is 
within  the  purview  of  section  1224,  because  it  is  in  the  same 
title.  But  I  do  not  think  that  congress  intended  in  the  en- 
actment of  this  collation  of  these  two  statutes  to  limit  the 
mode  of  proceeding  under  section  1248  to  the  remedy  pre- 
scribed in  section  1224. 

In  United  States  v.  Bowen,  100  U.  S.  508,  it  is  held  that 
**  when  there  is  a  substantial  doubt  as  to  the  meaning  of 
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the  laDguage  used  in  the  revision,  the  old  law  is  a  valuable 
source  of  information."  But  ''when  the  meaning  is  plain, 
the  courts  cannot  look  to  the  statutes  which  have  been  re- 
vised to  see  if  congress  erred  in  that  revision,  but  may  do 
so  when  necessary  to  construe  doubtful  language  used  in 
expressing  the  meaning  of  congress." 

And  by  section  5600  of  the  revision  itself,  it  is  declared 
that  ''  the  arrangement  and  classification  of  the  several  selec- 
tions of  the  revision  have  been  made  for  the  purpose  of  a 
more  convenient  and  orderly  arrangement  of  the  same,  and 
therefore  no  inference  or  presumption  of  a  legislative  con- 
struction is  to  be  drawn  by  reason  of  the  title  under  which 
any  particular  section  is  placed." 

But  admitting  that  section  1248  is  a  contemporaneous  en- 
actment with  section  1224,  and  a  part  of  one  and  the  same 
statute,  the  remedy  provided  in  the  latter  section  is  not 
exclusive. 

The  rule  seems  to  be,  that  where  a  particular  remedy  is 
given  for  the  commission  or  omission  of  an  act  prohibited 
or  enjoined  by  statute,  it  is  not  exclusive,  unless  it  is  found 
in  juxtaposition  or  immediate  connection  with  the  prohibi- 
tory or  mandatory  clause.  (Bex  v.  Wright,  supra;  Buss,  on 
Crimes,  svpra;  1  Bish.  on  Grim.  Law,  sec.  279.) 

Here  a  penalty  is  imposed  on  a  person  who  returns  to  a 
reservation  after  being  removed  therefrom.  Under  the  cir- 
cumstances this  amounts  to  prohibition  against  the  act  of 
returning.  Therefore  such  act  is  illegal  and  criminal.  It 
is  committed  in  violation  of  a  public  law  forbidding  it.  (4 
Black.  5;  In  re  Pittoch,  2  Saw.  421.)  The  section  impos- 
ing the  penalty  contains  no  provision  for  its  enforcement, 
and  the  general  direction  to  proceed  in  such  cases  by  a  civil 
action  is  given  in  another  section,  in  a  title  of  the  revised 
statutes,  consisting  of  a  collation  of  several  distinct  acts  on 
more  or  less  cognate  subjects. 

In  the  case  of  the  United  States  v.  Sturgeon,  6  Saw.  29, 
the  defendants  were  proceeded  against  criminally  in  the 
district  court  of  Nevada,  under  this  section  2148,  for  re- 
turning to  the  ^Pyramid  lake  reservation  and  taking  fish 
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there,  and  convicted;  and  the  judgment  was  afterwards 
affirmed  in  the  circuit  court  by  Judge  Sawyer. 

The  case  appears  to  have  turned,  however,  upon  the  ques- 
tions whether  the  reservation  was  ''Indian  country,^'  and  if* 
so,  whether  the  defendants  were  there  "contrary  to  law/* 
without  any  objection  being  made  to  the  mode  of  pro- 
ceeding. 

On  the  whole,  my  conclusion  is,  that  section  2124  ought 
to  be  construed  as  only  applicable  to  the  penalties  imposed 
by  the  act  of  June  30,  1834  (4  Stat.  729),  of  which  it  is  a 
part;  but  if  allowed  to  apply  at  all  to  section  2184,  as 
being  a  part  of  title  28  of  the  revised  statutes,  still,  it  being 
a  separate  and  distinct  provision  from  section  2184,  the 
remedy  therein  provided  for  a  violation  of  this  latter  sec- 
tion is  not  exclusive  of  the  one  given  by  the  common  law, 
but  only  cumulative. 

And  therefore  this  section  2184,  being  in  legal  effect  a 
prohibition  against  the  defendant's  returning  to  the  Siletz 
reservation  as  he  did,  the  penalty  to  which  he  is  thereby 
made  liable  for  so  doing  may  be  enforced  against  him  by 
indictment  or  information. 

The  motion  is  denied,  and  the  defendant  ordered  to  ap- 
pear for  sentence. 


United  States  v.  William  H.  Barnhart. 

Circuit  Coubt,  Distbict  of  OfiEaoN. 
August  24,  1883. 

Bond  of  Indian  Agent,  Condition  of.— B.  was  appointed  agent  for  the 
Indians  in  Washington  territory,  and  as  such  gave  a  bond  conditioned  to 
faithfully  account  for  all  money  and  property  that  might  come  into  liis 
hunds,  and  was  thereupon  assigned  to  duty  on  the  Umatilla  reservation, 
in  Oregon,  where  he  acted  as  agent  to  the  Indians  settled  thereon  under 
the  treaty  of  June  9,  1856  (12  Stat.  94«5),  some  of  whom  had  previously 
resided  in  Washington  territory:  Held,  1.  The  condition  of  the  bond  did 
not  include  or  apply  to  money  or  property  not  received  by  the  obligor  as 
agent  of  the  Indians  in  Washington  territot-y;  and  2.  That  he  was  not 
liable  on  said  bond  for  money  received  by  him  while  be  was  acting  as 
agent  to  the  Indians  on  the  Umatilla  reservation  in  Oregon. 
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2.  Motion  in  Arrest  of  Judgment. — In  the  consideration  of  a  motion  in 

arrest  of  judgment,  the  court  cannot  look  beyond  the  record,  and  there- 
fore will  not  take  notice  of  a  stipulation  filed  during  the  trial,  admitting 
the  existence  of  certain  facts  in  the  case. 

3.  Motion  for  New  Trial. — A  motion  for  a  new  trial,  on  the  ground  that 

the  verdict  is  contrary  to  evidence,  will  not  be  allowed  where  the  amount 
in  controversy  is  trifling;  but  when  the  verdict  is  probably  the  result  of 
an  erroneous  ruling  or  direction  of  the  judge,  the  motion  will  be  allowed, 
however  small  the  amount. 

Before  Deady,  District  Judge. 

Mr.  James  F.  TVatson,  for  United  States. 
31r.  Seneca  Smith,  for  defendant. 

Deadt,  J.  This  action  was  commenced  on  Julj  2G,  1881, 
to  recover  from  the  defendant  the  sum  of  one  hundred  and 
fifteen  dollars  and  seventy-five  cents  for  money  received  by 
him  as  Indian  agent  between  November  19,  1861,  and  Sep- 
tember 30,  1865,  and  not  duly  accounted  for. 

It  appears  from  the  complaint  that  the  defendant  was  ap- 
pointed "agent  for  the  Indians  in  Washington  territory," 
and  as  such,  gave  a  bond  with  sureties  in  the  penal  sum  of 
ten  thousand  dollars,  conditioned  as  follows:  ''Now,  if  the 
said  Barnhart  shall  and  doth  at  all  times  henceforth  and 
during  his  holding  and  remaining  in  said  office  carefully 
discharge  the  duties  thereof,  and  faithfully  expend  all  pub- 
lic moneys  and  honestly  account  for  the  same,  and  for  all 
public  property  which  shall  or  may  come  into  his  hands 
without  fraud  or  delay,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  infull  force  and  virtue;"  and  that, 
as  such  agent,  he  received  from  the  plaintiff,  under  said 
bond,  between  the  dates  aforesaid,  a  large  sum  of  money, 
of  which  he  failed  to  account  for  one  hundred  and  fifteen 
dollars  and  seventy-five  cents  according  to  the  condition 
thereof. 

The  action  is  brought  upon  this  bond  against  the  defend- 
ant alone  for  this  sum  with  interest  since  September  30,  I860. 

The  answer  of  the  defendant  is  in  effect  a  denial  that  he 
ever  received  any  money  from  the  plaintiff  as  **Mgent  for 
the  Indians  in  Washington  territory  "  under  said  bond,  or 
failed  to  account  for  the  same. 
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The  cause  was  tried  with  a  jury,  who,  on  December  13, 
1882,  gave  a  verdict  for  the  plaintiff  for  the  sum  of  ten  dol- 
lars and  seventy-five  cents. 

The  defendant  moved  in  arrest  of  judgment  and  for  a  new 
trial,  which  motions  were  argued  and  submitted  on  Augiist 
17,  1883. 

On  the  trial  the  plaintiff  offered  in  evidence  a  stipulation, 
bj  which  the  defendant  admitted  that  the  money  in  ques- 
tion was  received  by  him  while  on  the  Umatilla  reservation, 
and  while  acting  as  agent  thereof,  and  not  otherwise,  and 
aTso  the  treasury  statement  of  differences  as  to  money  fur- 
nished and  received  by  him  while  so  acting  thereon,  to 
which  the  defendant  objected  as  immaterial  and  irrelevant, 
becaase  it  appeared  therefrom  that  said  money  was  not 
received  by  him  as  ''agent  for  the  Indians  in  Washington 
territory,"  nor  under  his  bond  as  such  agent.  The  court 
overruled  the  objection  pro  forma  and  admitted  the  evi- 
dence. 

This  bond  was  taken  under  section  7  of  the  act  of  July  31, 
1854  (10  Stat.  333),  by  which  the  agents  for  the  Indian 
tribes  in  the  territory  of  Washington  were  required  to  give 
bond  '4n  such  penalties  and  with  such  conditions  and  such 
security  as  the  president  or  secretary  of  the  interior  may 
require." 

Whatever  may  be  the  general  liability  of  the  defendant 
to  the  United  States  for  this  money,  as  for  money  had  and 
received  by  him  to  its  use,  he  is  not  liable  therefor  on  this 
bond,  as  the  maker  thereof,  to  account  for  any  money  or 
property  not  received  by  him  as  "agent  for  the  Indians  in 
Washington  territory."  It  is  true,  he  was  required  to  give 
bond  with  such  ''conditions"  as  the  president  or  secretary 
of  the  interior  might  require.  And  the  bond  actually  given 
does  contain  the  condition  that  the  defendant  will  account 
for  all  public  money  and  property  that  may  come  into  his 
hands.  But  this  general  langaage  must  be  construed  with 
reference  to  the  subject-matter — the  purpose  and  object  of 
the  bond,  which  was  to  secure  the  faithful  performance  of 
the  obligor's  duty  as  "  agent  for  the  Indians  in  Washington 
territory,"  and  nothing  more.  Nor  will  the  power  given  to 
11 
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the  president  and  secretary  to  require  a  bond  from  an  agent 
'with  ''conditions"  be  constraed  to  authorize  them  to  exact 
or  impose  conditions  not  relative  to  the  duties  and  obliga- 
tions of  the  office;  as  for  instance,  that  the  agent  would  not 
be  interested  in  trade  or  business  beyond  the  limits  of  the 
reservation. 

Admitting  this  conclusion,  counsel  for  the  United  States 
contends  that  the  defendant,  while  acting  as  agent  on  the 
Umatilla  reservation,  was  acting  as  agent  for  the  Indians  in 
Washington  territory,  within  the  obligation  of  his  bond. 

The  statutes  applicable  to  the  subject  and  then  in  force 
are  the  following: 

By  section  4  of  the  act  of  June  5, 1850  (9  Stat.  437;  B.  S., 
sec.  2052),  the  president  was  authorized  ''to  appoint  one 
or  more  Indian  agents,  not  exceeding  three,"  each  of  whom 
should  perform  the  duties  of  agent  to  such  tribe  of  Indians 
in  Oregon  as  the  superintendent  might  direct.  By  the  act 
of  March  2,  1853  (10  Stat.  172),  the  territory  of  Washing- 
ton  was  organized  out  of  the  northern  part  of  Oregon;  and 
by  the  act  of  July  31,  1854  (10  Stat.  332;  E.  S.,  sec.  2052), 
the  president  was  authorized  to  appoint  "  such  number  of 
Indian  agents,  not  exceeding  three,  as  he  may  deem  expedient 
for  the  Indians  in  the  territory  of  Washington." 

By  the  treaty  of  June  9,  1855  (12  Stat.  945),  which  was 
ratified  by  the  senate  on  March  8,  1859,  the  Wallawalla, 
Cayuse,  and  Umatilla  tribes  and  bands  of  Indians,  then  oc- 
cupying lands  partly  in  Washington  and  partly  in  Oregon 
territory,  ceded  the  country  claimed  by  them  collectively 
to  the  Uuited  States,  with  a  reservation  of  a  certain  portion 
thereof  on  the  Umatilla  river,  in  Oregon,  and  since  known 
as  the  Umatilla  reservation;  which  was  by  the  treaty  set  apart 
for  the  exclusive  use  of  such  Indians,  who  thereby  agreed 
to  remove  to  and  settle  upon  the  same  within  one  year  after 
the  ratification  of  the  treaty. 

It  is  understood  that  these  Indian  tribes  had  removed  to 
this  reservation,  and  an  agency  had  been  established 
thereon,  before  the  appointment  of  the  defendant  as  agent. 
Some  of  them — as  the  Wallawallas  and  a  portion  of  the 
Cay  uses — had  lived  in  Washington  territory  before  that  time, 
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but  thereafter  they  lived  upon  the  reservation  established 
for  them  in  Oregon,  and  were  in  fact  no  longer  ''Indians 
in  Washington  territory."  And  if  the  defendant  could  be 
considered  as  having  received  any  portion  of  this  money 
while  acting  as  agent  at  the  Umatilla  reservation  as  agent 
of  the  Indians  in  Washington  territory,  because  some  of 
the  Indians  then  settled  on  said  reservation  once  lived  in 
said  territory,  before  he  could  be  held  liable  on  his  bond 
for  not  accounting  for  the  same,  it  would  be  necessary  to 
show  what  portion  of  it  was  so  received,  of  which  there  is 
no  evidence. 

The  defendant  was  appointed  and  gave  bond  as  agent  for 
the  Indians  in  Washington  territory,  but  f6r  some  reason 
was  assigned  to  duty  upon  a  reservation  in  Oregon.  The 
irregularity  probably  arose  in  this  way:  Including  the 
Umatilla  reservation,  there  were  then  four  reservations  in 
Oregon — the  other  three  being  the  Warm  Spring,  the  Siletz, 
and  the  Grand  Round.  But  the  law  of  1850  only  permitted 
the  appointment  of  three  agents  for  the  Indians  of  Oregon. 
And  instead  of  asking  congress  to  increase  the  number,  the 
department  seems  to  have  managed  to  get  around  the  diffi- 
culty by  appointing  a  fourth  one  as  agent  for  the  Indians  in 
Washington  where  I  believe  there  were  then  only  two,  and 
assigning  him  to  duty  in  Oregon,  at  a  reservation  where  a 
portion  of  the  Indians  had  once  lived  in  Washington. 

But  as  I  read  the  statute  of  185d:,  authorizing  the  appoint- 
ment of  not  exceeding  three  agents  for  the  Indians  in  Wash- 
ington, such  agent  when  appointed  is  a  local  officer,  as 
much  as  the  marshal  and  district  attorney  of  the  territory, 
and  cannot  be  required  or  authorized  to  act  as  agent  for 
Indians  not  settled  or  resident  therein. 

But  the  motion  in  arrest  of  judgment  must  be  denied. 
Upon  this  motion  the  court  cannot  look  beyond  the  record. 
{Carter  v.  Bennett,  15  How.  356.)  Upon  the  face  of  this 
record — the  pleadings — it  does  not  appear  that  this  money 
was  received  by  the  plaintiff  while  acting  as  agent  of  the 
Indians  in  Oregon.  The  admission  made  to  that  effect  on 
the  trial  is  no  part  of  the  record.  The  complaint  alleges 
that  the   defendant  received   the   money  while  acting    as 
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"  agent  for  the  iDdiaDs  in  Washington,"  and  the  answer  de- 
nies it.  The  verdict;  is  for  the  plaintiff,  and  there  is  nothing 
on  the  record  to  prevent  a  judgment  being  given  accordingly. 

But  the  motion  for  anew  trial  is  allowed.  Notwithstand- 
ing the  small  amount  of  the  verdict,  the  case  does  not  come 
within  the  rule,  De  minimis  non  curat  lex.  This  maxim 
seems  to  be  confined  to  cases  when  the  matter  in  contro- 
versy is  trifling,  and  the  motion  is  made  on  the  ground  that 
the  verdict  is  against  the  evidence.  (Macroiv  v.  Hall,  1 
Burr.  11;  Burton  v.  Thompsony  2  Id.  664.)  But  where  the 
verdict  is  probably  the  result  of  an  erroneous  ruling  or  di- 
rection of  the  judge,  a  new  trial  will  be  granted,  however 
small  the  amount  in  question.  (Broom's  Leg.  Max.  142, 
and  cases  there  cited.)  Now,  but  for  the  ruling  of  the 
court,  admitting  the  plaintiff's  proof  of  deficiency,  as  con- 
tained in  the  ''statement  of  differences"  from  the  treasury 
department,  after  the  admission  that  the  money  was  received 
by  the  defendant  while  acting  as  agent  at  the  Umatilla  reser- 
vation, in  Oregon,  the  verdict  must  have  been  for  the  de- 
fendant. I  stated  at  the  time  that  the  objection  was  prob- 
ably well  taken,  but  it  was  better  for  all  concerned  that  the 
opinion  of  the  jury  be  first  had  upon  the  facts,  and  then,  if 
necessary,  the  defendant  could  raise  the  question  again  on 
a  motion  for  a  new  trial. 

The  motion  for  a  new  trial  is  allowed,  with  the  costs  to 
abide  the  event  of  the  action. 


DIst.  Cal.]  The  Santa  Clara  Bailroai)  Tax  Case.       165 

1883.]  Pointfl  decided. 


The  Santa  Clara  Bailroad  Tax  Case. 

County   of  Santa  Clara  v.  Southern  Pacifio 

Railroad  Company. 

And  other  similar  Tax  Cases. 

Circuit  Court,  District  op  California. 
September  17,  1883. 

1.  Agency  of  the  General  Government— Exemption  from  Taxation. 

The  property  and  franchises  of  the  Southern  Pacific  Railroad  Company 
and  of  the  Central  Pacific  Railroad  Company,  corporations  created  under 
the  laws  of  California,  though  the  companies  are  employed  by  the  General 
Government  for  postal  and  military  purposes,  and  were  aided  by  land 
grants  and  loans  in  the  construction  of  their  roads,  are  not  exempt  from 
State  taxation  in  the  absence  of  Congressional  legislation  declaring  such 
exemption.  It  is  competent  for  Congress  to  exempt  any  agencies  it  may 
employ  for  services  to  the  General  Government  from  such  taxation  as 
will,  in  its  judgment,  impede  or  prevent  their  performance. 

2.  The  Fourteenth  Amendment  of  the  Constitotion,  in  declaring  that 

no  State  shall  deny  to  any  person  within  its  jurisdiction  the  "  equal  pro- 
tection of  the  laws,'*  imposes  a  limitation  upon  the  exercise  of  all  the 
powers  of  the  State  which  can  touch  the  individual  or  his  property,  in- 
cluding that  of  taxation. 

3.  The  "Equal  Protection  of  the  Laws"  to  any  one  implies  not  only 

that  the  means  for  the  security  of  his  private  rights  shall  be  available 
to  him  on  the  same  terms  with  others,  but  also  that  he  shall  be  exempt 
from  any  greater  burdens  or  charges  than  such  as  are  equally  imposed 
upon  all  others  under  like  circumstances.  This  equal  protection  forbids 
unequal  exactions  of  any  kind,  and  among  them  that  of  unequal  taxation. 

4.  Uniformity  in  Taxation  requires  uniformity  in  the  mode  of  assessment, 

as  well  as  in  the  rate  of  percentage  charged. 
6.  Mortgages,  Taxation  of,  etc. — The  thirteenth  article  of  the  Constitu- 
tion of  California  declares  that  *'  a  mortgage,  deed  of  trust,  contract,  or 
other  obligation  by  which  a  debt  is  secured  shall,  for  the  purposes  of 
assessment  and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby,"  and  that,  "except  as  to  railroad  and  other 
qucui  public  corporations,"  the  value  of  the  property  affected,  less  the 
value  of  the  security,  shall  be  assessed  and  taxed  to  its  owner,  and  that 
the  value  of  the  security  shall  be  assessed  and  taxed  to  its  holder,  and 
that  the  taxes  so  levied  shall  be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  the  security;  that  if  paid  by  the 
owner  of  the  security,  the  tax  levied  upon  the  property  affected  thereby 
shall  become  a  part  of  the  debt  secured;  and  if  the  owner  of  the  prop- 
erty shall  pay  the  tax  levied  on  the  security,  it  shall  constitute  a  pay- 
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ment  thereon,  and  to  the  extent  of  such  payment  a  full  discharge  thereof. 
In  the  assessment  of  property  of  the  defendants — railroad  companies — 
the  mortgagee  thereon  were  not  deducted,  but  the  whole  value  of  the 
property,  notwithstanding  the  mortgages  thereon,  was  assessed  and  the 
property  taxed  according  to  such  asaessment,  to  those  companies:  Hdd 
(1),  treating  the  mortgages  as  transferring  a  taxable  interest  in  the  prop- 
erty, that  in  assessing  against  the  company  the  interests  with  which 
they  had  at  the  time  parted  by  their  mortgages,  and  taxing  them  njwn 
that  assessment,  was  a  proceeding  to  take  the  property  of  the  companies 
without  due  process  of  law;  and  (2)  treating  the  mortgages  as  a  lien  or 
incumbrance  upon  the  property,  that  by  not  deducting  their  amount  in 
the  assessment  of  the  value  of  the  property  of  the  railroad  companies 
for  taxation,  as  is  done  in  the  valuation  of  property  of  natural  persons, 
when  subject  to  a  mortgage,  there  was  a  discrimination  against  the  com- 
panies, which  resulted  in  imposing  a  greater  burden  upon  their  property 
than  is  imposed  upon  the  property  of  natural  persons. 

6.  Corporations,  Equal  Protection  of. — Persons  do  not  lose  their  right 

to  equal  protection  guaranteed  by  the  Fourteenth  Amendment  to  the 
Federal  Constitution  when  t^ey  form  themselves  into  a  corporation  under 
the  laws  of  California. 

7.  The  State  Pos8e.sses  No  Power  to  Withdraw  Corporations  from 

THE  Gu.vRANTiEs  OP  THE  FEDERAL  CONSTITUTION.  Whatever  prnperty 
a  corporation  lawfully  acquires  is  held  under  the  same  guaranties  which 
protect  the  property  of  natural  persons  from  spoliation. 

8.  Reserved  Power  to  Amend  Charters. — Under  the  reserved  power  to 

amend,  alter,  or  repeal  the  laws  under  which  private  corporations  are 
formed,  the  State  cannot  exercise  any  control  over  the  property  of  a  cor* 
poration,  except  such  as  may  be  exercised  through  control  over  its  fran- 
chise, and  over  like  property  of  natural  persons  engaged  in  similar  business. 

9.  Assessment  Judicial  in   Character. — The  proceeding  for  the  assess- 

ment of  property,  that  is,  the  ascertainment  of  its  value,  upon  evidence 
taken  is  judicial  in  its  character;  and  to  its  validity  the  law  authoriz- 
ing it  must  provide  some  kind  of  notice,  and  an  oppoi*tunity  to  be  heard 
respecting  it,  before  the  proceeding  becomes  final;  or  it  will  want  the 
essential  ingredient  of  due  process  of  law.  The  notice  may  be  given  by 
personal  citation  or  by  statute.  It  is  usually  given  by  a  statute  pre- 
scribing a  time  and  place  where  parties  may  be  heard  before  boards  ap- 
pointed for  the  correction  of  errors  in  assessment. 

10.  Journals  of  Legislature  Evidence. — The  Constitution  of  California 
(section  15,  article  IV.)  provides  that  *'on  the  final  passage  of  all  bills 
they  shall  be  read  at  length,  and  the  vote  shall  be  by  yeas  and  nays  upon 
each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no  bill  sliall 
become  a  law  without  the  concurrence  of  a  majority  of  the  members 
elected  to  each  house."  Under  this  provision,  the  Court.,  to  inform 
itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appears  there- 
from that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it 
will  not  1>e  regarded  as  a  law. 
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11.  The  Journals  of  the  Legislature  Show  that  the  Act  of  March  14, 
1S81,  raentioned  in  the  opinion,  never  became  a  law. 

12.  Original  Writtex  Journai^  Official.— The  original  written  journals 
on  file  iu  the  office  of  the  Secretary  of  State  are  the  authentic  official  rec- 
ords; and  when  they  differ  in  any  material  particular  from  the  printed 
journals,  they  must  control. 

13.  Franchi.se  Tax. — The  discrimination  in  taxation,  made  against  **  rail- 
road and  other  qucun  public  corporations,''  cannot  be  sustained  on  the 
principle  of  a  franchise  tax.  Article  XIII.  of  the  State  Constitution,  iu 
express  terms,  declares  a  franchise  to  be  property,  and  provides  that  it 
shall  be  taxed,  like  all  other  property,  **  in  proportion  to  its  value." 

Before  Field,  Ciicnit  Justice,  and  Sawyeb,  Circuit  Judge. 

STATEMENT  OP  FACTS. 

These  are  actions  commenced  by  the  plaintiff  in  the  State 
Courts  for  the  recovery  of  State  and  County  taxes  claimed 
to  be  due  from  the  defendants  to  the  plaintiffs  for  the  fiscal 
year  of  1881-2,  and  of  1882-3.  These  actions  were  by  the 
defendants  removed  to  this  Court,  and  have  been  tried  to- 
gether without  a  jury. 

The  defendants  are  corporations  formed  under  the  laws  of 
the  State  of  California,  and  the  taxes  claimed,  as  appears  on 
the  assessment  rolls  for  the  sevenil  counties  introduced  in 
evidence,  were  levied  on  the  franchise,  roadway,  roadbed, 
rails,  and  rolling-stock  of  each  of  them  as  a  unit,  without 
separation  in  the  vuhiation  of  the  different  parts  composing 
the  whole. 

The  assessment  upon  which  the  tax  is  based  was  made  by 
the  State  Board  of  Equalization  acting  by  authority  of  sec- 
tion 10  of  article  XUI.  of  the  State  Constitution  adopted  in 
1879,  and  no  deductions  were  made  on  account  of  the  mort- 
gages hereafter  mentioned.  In  the  assessment  of  the  road- 
way the  value  of  the  fences  on  its  sides  was  included.  And 
in  the  estimate  of  the  length  of  the  roadway  of  the  Ceutml 
Pacific  Company,  the  four  miles  of  the  bay  of  San  Francisco 
between  the  road  in  the  county  of  San  Francisco  aud  the 
wharf  in  Ahimeda  county  were  included,  and  were  assessed 
as  of  equal  value  per  mile  with  the  rest  of  the  road. 

Two  of  the  corporations  defendant,  the  Central  Pacific 
and  Southern  Pacific  Eailroad  companies,  are  in  the  exer- 
cise of  such  privileges  and  powers,  other  than  those  acquired 
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under  the  laws  of  tbe  State,  as  are  conferred  upon  them  bj 
the  Acts  of  Congress  under  the  authority  of  which  their  roads 
were  constructed. 

These  privileges  and  powers  were  conferred  by  grant  of 
the  General  Government,  and,  for  them,  such  obligations 
and  burdens  were  assumed  as  are  prescribed  by  the  several 
Acts  of  Congress  refeiTcd  to.  The  defendants,  at  the  time 
the  assessments  were  made,  were  indebted  in  large  sums  for 
money  borrowed  to  build  and  equip  their  respective  roads. 

This  indebtedness  was  secured  by  mortgages,  and  in  the 
case  of  the  Southern  Pacific  Bailroad  Company,  tbe  mort- 
gage covered  not  only  the  road,  equipment,  and  franchise, 
but  also  a  large  number  of  tracts  of  land,  aggregating  over 
eleven  millions  of  acres  situated  along  the  line  of  the  road 
in  different  counties  in  the  State  of  Cah'fornia. 

These  tracts  of  land  are  not,  and  they  never  have  been,  used 
in  connection  with  the  railroad  business  of  the  defendant  in 
question,  but  are  agricultural  and  grazing  lands,  granted  to 
the  defendants  by  the  United  States  for  the  purpose  of  aid- 
ing in  the  construction  of  the  road. 

Said  lands  were  assessed  by  the  County  assessors  of  the 
respective  counties  in  which  they  are  situated  for  the  years 
1880,  1881,  and  1882  at  their  full  cash  value,  and  no  deduc- 
tion was  made  on  account  of  the  mortgage  thereon.  The 
tuxes  so  assessed  upon  said  lands  have  been  fully  paid. 

At  the  session  of  the  Legislature  of  the  State  of  California 
held  in  1881,  an  attempt  was  made  to  amend  section  3664 
of  the  Political  Code  of  California,  relating  to  the  assess- 
ment of  railroad  property.  A  bill  for  this  purpose  was 
introduced,  and  passed  the  Assembly.  In  the  Senate  an 
amendment  was  made,  most  material  in  its  character. 
When  the  bill  was  returned  to  the  Assembly  the  question 
was  whether  the  Assembly  would  concur  in  this  amendment. 
Upon  roll-call,  as  appears  by  the  written  journal,  the  vote 
stood,  counting  all  the  names  reported,  ayes  40,  noes  32. 
The  Speaker  announced  the  vote  as  39  ayes  and  32  noes, 
and  such  are  the  footings  of  the  vote  in  the  journal. 

The  Constitution  of  the  State  requires  that  upon  the  final 
passage  of  a  bill  the  ayes  and  noes  shall  be  called,  and  that 
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the  affirmative  vote  of  a  majority  of  all  the  members  elected 
is  necessary  to  the  passage  of  a  bill.  The  house  consisted 
of  eighty  members.  The  other  facts  upon  this  point  are 
stated  in  the  opinion  of  the  Circuit  Judge. 

At,  before,  and  ever  since  the  adoption  of  the  State  Consti- 
tution of  1879,  still  in  force,  there  were  and  there  now  are 
existing  under  the  laws  of  the  State  corporations  of  various 
kinds,  formed  for  the  purpose  and  actually  operating  and 
doing  business,  and  holding  and  using  property  in  more  than 
one  County  in  the  State.  Corporations  in  the  State  of  Cali- 
fornia now  are,  and  ever  have  been,  formed  under  general  laws 
rehitiijg  thereto,  and  there  have  ever  existed  corporations 
formed  under  its  laws  for  fire,  marine,  mutual,  life,  health, 
and  accident  insurance,  building  ferries,  constructing  and 
operating  roads,  wagon-roads,  telegraphs,  bridges,  wharves, 
chutes,  and  piers,  and  for  constructing  and  operating  canals; 
for  the  purpose  of  acquiring  lands  in  large  tracts,  and  dis- 
tributing them  as  homesteads  among  the  corporators;  for 
savings  and  loans;  for  mining;  for  the  sale  and  distribution 
of  water  in  the  cities  and  towns;  for  manufacturing,  me- 
chanical, and  agricultural  purposes;  for  benevolent,  chari- 
table, and  educational  purposes,  cemeteries,  agricultural 
fairs,  and  various  other  purposes. 

There  is  now,  and  ever  since  the  thirtieth  day  of  July, 
1881,  there  has  been,  a  railroad  in  use  and  operation  extend- 
ing from  the  city  of  Marysville  in  the  County  of  Tuba  to  the 
town  of  Oroville  in  the  County  of  Butt^e,  in  said  State,  a 
distance  of  twenty-six  and  one  half  miles,  which  road  now 
is,  and  it  ever  has  been,  operated  in  more  than  one  County  in 
this  State,  and  has  the  same  gauge  as  the  road  of  this  de- 
fendant, and  has  ever  been  operated  in  like  manner,  and  for 
like  uses  and  purposes,  and  it  is  now,  and  for  more  than  three 
years  last  past  it  has  been,  in  the  ownership  and  under  the 
operation  and  control  of  one  N.  D.  Bideout,  a  citizen  of  the 
United  States,  and  resident  of  the  State  of  California. 

See  also  statement  of  facts  in  the  similar  case  of  the  County 
of  San  Maieo  v.  Sonthern  Pacific  Railroad  Company ,  8  Saw.  239. 

-E.  6\  Marshall^  Attoi^ey-general  of  California^  D.  M.  Del- 
mas,  D.  S.  Terry,  A.  L.  Rlwdes,  W.  T.  Baggdt,  J.  K  Camp- 
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bell,  District  Attorney  of  Saiiia  Clara  County,  J.  T.  Carey, 
District  Attorney  of  Sacramento  County,  and  «/.  M,  Lessa', 
District  Altamey  of  Santa  Cruz  County,  for  plaintiflfs. 

S.  W.  Sanderson,  J.  N.  Pomeroy,  T.  L  Bergin,  H.  S. 
Broion,  S.  C.  Denson,  and  P.  D.  Wigginton,  for  defendauts. 

By  the  Court:  Field,  Circuit  Justice: 

These  are  actions  for  the  recovery  of  unpaid  State  and 
County  Taxes  levied  upon  certain  property  of  the  several 
defendants,  either  for  the  fiscal  year  of  1881  or  of  1882, 
and  alleged  to  be  due  to  the  plaintiffs,  with  an  additional 
five  per  cent.,  as  a  penalty  for  their  non-payment,  and  in- 
terest. The  defendants  are  corporations  formed  under  the 
laws  of  California,  and  the  taxes  claimed  were  levied  on  the 
franchise,  roadway,  roadbed,  rails,  and  rolling-stock  of  each 
of  them  as  an  unit,  without  separation  or  distinction  in  the 
valuation  of  the  different  parts  composing  the  whole.  To 
two  of  the  corporations,  the  Southern  Pacific  Kailroad 
Company  and  the  Central  Pacific  Railroad  Company,  privi- 
leges and  powers,  other  than  those  acquired  under  the  laws 
of  the  State,  were  conferred  by  grant  of  the  General  Gov- 
ernment; and  for  them  obligations  and  burdens  were  as- 
sumed not  contemplated  nor  possible  under  their  original 
organization. 

It  is  contended  that  Congress  has  selected  these  corpora- 
tions as  the  special  agents  and  instruments  of  the  nation 
for  public  purposes,  and  to  that  end  has  clothed  them  with 
faculties,  powers  and  privileges  to  enable  them  to  construct 
and  maintain  their  roads  as  postal  and  military  ronds  of  the 
Government;  that  the  State  by  an  act  of  its  Legishiture  has 
assented  to  the  acceptance  of  these  faculties,  powers,  and 
privileges,  and  that  the  companies  in  consideration  thereof 
have  assumed  obligations  to  the  General  Government  with 
the  discharge  of  which  the  State  cannot  interfere;  that  the 
power  to  tax  their  franchises  involves  the  power  to  destroy 
the  companies  and  thus  deprive  the  General  Government  of 
the  benefit  of  the  roads,  for  the  construction  and  main- 
tenance of  which  its  grants  were  made;  that  the  existence 
and  exercise  of  the  power  on  the  part  of  the  State  are  there- 
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fore  incompatible  witb  the  duties  devolved  upon  and  as- 
sumed by  the  companies  to  the  United  States.  Hence  it  is 
claimed  by  counsel  that  the  tax  levied  upon  the  franchises 
of  the  defendants  is  illegal  and  void;  and  they  refer  to  nu- 
merous decisions  of  the  Supreme  Court  which  hold,  in  gen- 
eral language,  that  an  agency  of  the  United  States,  an 
instrumentality  by  which  the  Federal  Government  dis- 
charges its  obligations  to  the  people  of  the  country,  cannot 
be  taxed  by  any  State  or  subordinate  authority.  Certainly 
no  State  can  impede  or  embarrass  the  Federal  Government 
in  its  operations,  as  might  be  done  if  it  could  impose  a  tax 
upon  the  necessary  means  adopted  for  their  execution;  nor 
can  the  Federal  Government  impede  or  embarrass  the 
operations  of  the  State  governments,  as  it  might  do,  if  it 
could  impose  a  tax  upon  the  necessary  means  adopted  by 
them  in  the  exercise  of  their  powers. 

The  two  governments  have  supreme  authority  withip 
their  respective  spheres,  and  within  them  neither  can  inte}- 
fere  with  the  other.  On  this  principle  it  was  held  by  the 
Supreme  Court  that  the  State  could  not  levy  a  tax  upon  the 
salary  or  emoluments  of  an  officer  of  the  United  States; 
nor  could  the  United  States  impose  a  tax  upon  the  salary 
of  a  State  Judge.  (Dobbins  v.  Commissioners  of  Erie 
County,  16  Peters,  435;  CoUecior  v.  Day,  11  Wall.  113  ) 
Both  officers  were  necessary  agents,  instrumentalities  for 
exercising  the  powers  of  their  respective  governments^  aud 
to  tax  the  salary  of  either  was  to  impair  the  means  by 
which  he  could  exist  and  maintain  his  office.  In  both 
cases,  as  observed  by  Mr.  Justice  Nelson,  the  exemption 
from  taxation  was  "upheld  by  the  great  law  of  self-preser- 
vation, as  any  government,  whoso  means  employed  in  con- 
ducting its  operations  is  subject  to  the  control  of  another, 
can  exist  only  at  the  mercy  of  that  government." 

The  correctness  of  this  general  principle  is  not  contro- 
verted, and  cannot  be  in  tbe  face  of  the  numerous  deci- 
sions of  the  Supreme  Court,  when  applied  to  the  means 
or  instrumentalities  created  by  the  Federal  Government, 
or  existing  under  its  laws,  for  the  exercise  of  its  powers, 
such  as  officers  of   its  Courts   in    the   administration   of 
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justice,  or  fiscal  agents  in  the  collection,  custody,  or  dis- 
tribution of  its  fuuds.  But  we  are  unable  to  accede  to 
the  position  that  every  agent  or  instrument  which  the 
United  States  may  see  fit  to  employ,  is  thereby  exempted 
from  the  common  burdens  of  the  State  in  which  it  may 
be  found  or  used,  in  the  absence  of  specific  Congressional 
legislation  declaring  such  exemption.  The  coach  employed 
to  carry  the  mail,  or  the  ferry-boat  to  convey  it  across 
a  navigable  stream,  would  hardly,  by  reason  of  this  em- 
ploymeut  alone  as  an  instrumentality  of  the  General  Gov- 
ernment, be  considered  as  withdrawn  from  the  taxing 
power  of  the  State.  As  well  observed  by  Chief  Justice 
Chase,  with  reference  to  the  exemption  from  State  taxa- 
tion claimed  by  the  Kansas  Division  of  the  Pacific  Bail- 
road  Company  for  its  property,  no  limits  can  be  perceived 
to  the  principle  of  exemption  which  the  companies  thus 
seek  to  establish.  **  Every  corporation,"  he  added,  **  en- 
gaged in  the  transportation  of  mails,  or  of  Government 
property  of  any  description,  by  land  or  water,  or  in  sup- 
plying materials  for  the  use  of  the  Government,  or  in  per- 
forming any  service  of  whatever  kind,  might  claim  the 
benefit  of  the  exemption.  The  amount  of  property  now 
held  by  such  corporations,  and  having  relations  more  or 
less  direct  to  the  National  Government  and  its  service,  is 
very  great.  And  this  amount  is  continually  increasing;  so 
that  it  may  admit  of  question  whether  the  whole  income  of 
the  property  which  will  remain  liable  to  State  taxation,  if 
the  principle  contended  for  is  admitted  and  applied  in  its 
fullest  extent,  may  not  ultimately  be  found  inadequate  to 
the  support  of  the  State  governments."  {T/tomson  v.  Pacific 
Eailroad,  9  Wall.  579,  591.) 

It  is  true,  that  in  the  case  from  which  this  citation  is 
made,  exemption  from  taxation  was  claimed  only  for  the 
property,  the  road  and  rolling-stock  of  the  Company. 
Here  the  exemption  claimed  is  of  the  franchises  of  the 
corporations,  their  right  to  exist  and  maintain  their  roads. 
But  it  is  not  perceived  that  this  difi^erence  between  the 
cases  can  affect  the  rule  which  was  there  laid  down,  that 
unless  Congress  interposes  and  creates  the  exemption,  the 
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taxing  power  of  the  State  is  not  restrained;  for  if  the 
roads  and  rolling-stock  can  be  taxed,  and,  if  the  taxes  are 
not  paid,  can  be  sold,  the  ability  of  the  companies  to  dis- 
charge their  obligations  as  agents  of  the  Government,  would 
be  as  effeotaally  destroyed,  as  by  the  taxation  and  sale  of 
their  franchises.  The  possession  of  the  roads  and  rolling- 
Btock  is  as  essential  as  the  possession  of  the  franchises.  -^ 
.^^he  objection  presented  by  counsel  is  not  free  from  diffi* 
cultyJ  At  one  time  I  thought  that  it  was  tenable,  and  so  ex- 
pressed myself  by  joining  in  the  dissent  in  Railroad  Company 
y.  Peniston,  reported  in  18  Wallace;  but  on  further  consid- 
eration, I  have  come  to  the  conclusion  that  the  rule  laid 
down  in  Thomaon's  Case  is  the  true  and  sound  rule.  J  The 
State,  it  is  conceded,  cannot  use  its  taxing  power  so  as  to 
defeat  or  burden  the  operations  of  the  General  Government; 
and  when  that  Government  has  itself  created  the  instru- 
mentality used,  its  exemption  from  State  taxation  neces- 
sarily follows.  But  we  are  of  opinion,  yielding  to  the  de- 
cision cited,  that  when  the  instrumentality  is  the  creation 
of  the  State — ^a  corporation  formed  under  its  laws — and  is 
employed  or  adopted  by  the  General  Government  for  its 
convenience,  although  to  enlarge  its  use  and  render  it  more 
available  additional  privileges  and  benefits  are  conferred 
by  that  Government  upon  the  corporation,  it  remains  sub- 
ject to  the  taxing  power  of  the  State,  unless  Congress  de- 
clares  it  to  be  exempt  from  such  power.T  Congress  can  un- 
doubtedly exempt  any  agencies  it  may  employ  for  services 
to  the  General  Government  from  such  taxation  as  will  in 
its  judgment  impede  or  prevent  their  performance.  Occa- 
sions may  arise  hereafter,  especially  in  time  of  war,  where 
the  necessities  of  the  Federal  Government  will  require  such 
exemption  of  the  roads  of  the  companies,  and  of  their  fran- 
chises and  appurtenances,  to  be  declared  and  enforced,  the 
exemption  to  continue  until  the  necessities  calling  for  it 
shall  cease.  But  as  yet  Congress  has  not  declared  any  such 
exemption  either  of  their  property  or  of  their  franchises; 
and  we  therefore  think  that  none  exists. 

Of  the  other  defences  interposed  to   the  claim  of  the 
plaintiffs,  some  are  founded  upon  an  alleged  neglect  of  the 
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assessing  officers  to  comply  with  the  requirements  of  the 
laws  of  the  State,  and  some  upon  the  alleged  conflict  of 
provisions  of  the  State  Constitution,  under  which  they 
acted,  with  requirements  of  the  Federal  Constitution.  Of 
the  former  are  objections  to  what  is  termed  the  lumping 
character  of  the  assessment,  that  is,  the  blending  of  the 
different  items  composing  the  whole  into  one  valuation, 
namely,  the  value  of  the  franchise,  roadway,  roadbed,  rails, 
and  rolling-stock,  without  any  designation  of  the  value  of 
each  distinct  part;  and  to  the  including  in  the  roadway  of 
property  not  properly  appertaining  to  it,  such  as  fences  on 
its  sides  belonging  to  adjoining  proprietors;  and,  so  far  as 
the  roadway  of  the  Central  Pacific  Company  is  concerned, 
to  the  inchiding  in  the  estimate  of  its  length  the  four  miles 
of  the  bay  between  the  road  in  the  county  of  San  Francisco 
and  the  wharf  in  Alameda  county.  The  value  of  the  fences 
is  included  in  the  valuation  of  the  roadway  of  each  company. 
The  distance  across  the  bay  of  San  Francisco  is  added  to 
the  ]ength  of  the  road  assessed  to  the  Central  Pacific  Com- 
pany, and  is  assessed  as  of  equal  value  per  mile  with  the 
rest  of  the  road.  It  is  also  contended  that  the  land  com- 
posing the  roadway,  and  the  rails  laid  thereon,  should  have 
been  separately  assessed;  the  latter  as  improvements  under 
the  Constitution  of  the  State,  which  requires  'Mand  and  im- 
provements thereon"  to  be  separately  assessed.  An  objec- 
tion is  also  taken  to  those  cases  in  which  the  people  of  the 
State  are  plaintiffs,  that  the  statute  under  which  they  were 
brought  was  repealed  in  1880,  and  that  after  that  period 
actions  for  unpaid  taxes  could  be  brought  only  in  the  name 
of  the  county.  We  do  not,  however,  deem  it  important  to 
pass  upon  these  and  other  objections  to  the  assessment, 
arising  from  an  alleged  disregard  of  the  laws  of  the  State. 
We  shall  confine  ourselves  to  the  defences  made  to  the 
assessment  and  tax  from  the  alleged  conflict  of  the  pro- 
visions, under  which  they  were  levied,  with  the  requirements 
of  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  no  State  shall  ''deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
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eqnal  protection  of  the  laws."  The  railroad  companies  con- 
fend  that  both  inhibitions  of  this  amendment  were  violated 
in  the  assessment  and  taxation  of  their  property. 

The  Constitution  of  California  provides  for  taxes  on 
property,  on  incomes,  and  on  polls.  The  taxation  on  prop- 
erty, with  which  alone  we  are  concerned  in  this  case,  is  to 
be  in  proportion  to  its  value.  There  is  no  provision  for 
levying  a  specific  tax  upon  any  article  or  kind  of  property. 
It  declares  that  all  property,  not  exempt  under  the  laws  of 
the  United  States,  shall,  with  some  exceptions,  be  taxed 
according  to  its  value,  to  be  ascertained  as  prescribed  by 
law;  and  that  the  word  ''property"  shall  ''include  moneys, 
credits,  bonds,  stocks,  dues,  franchises,  and  all  other  mat- 
ters and  things,  real,  personal,  and  mixed,  capable  of  pri- 
vate ownership." 

It  also  declares  that  a  "mortgage,  deed  of  trust,  contract, 
or  other  obligation  by  which  a  debt  is  secured,  shall,  for 
the  purposes  of  assessment  and  taxation^  he  deemed  and  treated 
OS  an  interest  in  the  property  affected  thereby J"^  And  that, 
** except  as  to  railroads  and  other  quasi  public  corporations^  in 
case  of  debts  so  secured,  the  value  of  the  property  affected 
by  such  mortgage,  deed  of  trust,  contract,  or  obligation, 
less  the  value  of  such  security,  shall  be  assessed  and  taxed 
to  the  owner  of  the  property,  and  the  value  of  such  security 
shall  be  assessed  and  taxed  to  the  owner  thereof."  It  also 
provides  that  "the  taxes  so  levied  shall  be  a  lien  upon  the 
property  and  security,  and  may  be  paid  by  either  party  to 
such  security;  if  paid  by  the  owner  of  the  security,  the  tax 
BO  levied  upon  the  property  affected  thereby  shall  become  a 
part  of  the  debt  so  secured;  if  the  owner  of  the  property 
shall  pay  the  tax  so  levied  on  such  security,  it  shall  consti- 
tute a  payment  thereon,  and  to  the  extent  of  such  payment 
a  full  discharge  thereof." 

By  the  Constitution  not  only  is  the  ad  valorem  rule  estab- 
lished for  the  taxation  of  property,  but  provision  is  also 
made  for  its  assessment.  The  franchise,  roadway,  roadbed, 
rails,  and  rolling-stock  of  railroads  operated  in  more  than 
one  county  are  to  be  assessed  by  a  special  board,  termed 
tlie  State  Board  of  Equalization.     All  other  property  is  to 
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be  assessed  in  the  county  in  which  it  is  situated.  The  Super- 
visors of  each  county  are  constituted  a  Board  of  Equalization 
of  such  taxable  property,  and  must  act  upon  prescribed 
rules  of  notice  to  its-owners.  The  State  Board  is  authorized 
to  act  not  only  as  assessor  of  the  franchise,  roadway,  road- 
bed, rails,  and  rolling-stock  of  the  railroads  mentioned,  but 
as  a  Board  of  Equalization  of  the  taxable  property  in  the 
several  counties,  so  that  equality  may  be  secured  between 
the  tax-payers  of  different  localities.  Its  action  in  this  lat- 
ter character  must  also  be  upon  prescribed  rules  of  notice. 
But  though  the  officers  by  whom  the  assessmeut  of  these 
properties  is  to  be  made  be  different,  the  properties  are  sub- 
ject to  the  same  rule  of  taxation;  that  is,  they  are  to  be 
taxed  in  proportion  to  their  value.  lu  fixing,  however,  the 
liabilities  of  parties  to  pay  the  tax  assessed  and  levied  upon 
properties  subject  to  a  mortgage,  and  in  estimating  the  value 
of  such  properties  as  the  foundation  for  the  tax,  a  discrim- 
ination is  made  between  the  property  held  by  railroad  and 
quasi  public  corporations,  and  that  held  by  natural  persons 
and  other  corporations.  A  mortgage,  as  seen  by  the  pro- 
visions of  the  Constitution  quoted  above,  is  deemed  and 
treated,  for  the  purposes  of  assessmeut  and  taxation,  as  an 
interest  in  the  property  affected.  At  commou  law  a  mort- 
gage of  property  is  a  conveyance  of  the  title,  subject  to  a 
condition  that  if  the  debt  secured  be  paid  as  stipulated,  the 
conveyance  is  to  become  inoperative.  Until  the  debt  se- 
cured is  paid,  the  title  is  in  the  mortgagee.  By  the  Consti- 
tution, a  mortgage,  for  the  purposes  of  assessment  and  tax- 
ation, operates  in  like  manner  to  transfer  the  mortgagor's 
interest  to  the  extent  represented  by  the  amount  secured. 
If  such  amount  be  half  the  value  of  the  property,  the  tax- 
able interest  of  the  mortgagee  is  an  undivided  half  interest 
in  the  property;  if  the  amount  equal  or  exceed  the  whole 
value  of  the  property,  the  taxable  interest  of  the  mortgagee 
embraces  the  en  tire  property.  The  value  of  the  security  can 
never  exceed  the  value  of  the  property  mortgaged;  it  may  be 
less,  and  is  so  if  the  amount  secured  be  less  than  such  value. 
Now,  under  the  Constitution,  when,  by  the  execution  of  a 
mortgage,  a  taxable  interest  in  the  property  held  by  natural 
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persons  or  by  corporations  other  than  railroad  or  quasi  pub- 
lic, is  transferred  by  the  owner  to  another  party,  or  the 
wbole  taxable  interest  is  vested  in  him,  the  holder  alone  of 
such  interest  is  taxed  for  it.  It  is  assessed  against  him  as 
the  owner  of  it,  and  against  him  alone  could  it  be  justly  as- 
sessed. But  when,  by  a  mortgage  on  the  property  of  a 
railroad  or  a  quasi  public  corporation,  a  taxable  interest  iu 
such  property  is  transferred  by  the  corporation  to  another, 
or  the  whole  interest  is  vested  in  him,  the  holder  of  such 
interest  is  exempted  from  taxation  for  it,  and  the  corpora- 
tion is  assessed  and  taxed  for  it,  notwithstanding  the  trans- 
fer. No  account  is  taken  of  the  transfer  of  the  taxable  in- 
terest in  the  estimate  of  the  value  of  the  property.  It  is 
still  assessed  and  taxed  to  the  original  holder. 

The  discrimination  thus  made  will  more  clearly  appear  by 
an  illustration  of  the  practical  operation  of  the  provisionn. 
If,  for  example,  A,  owning  property  worth  $20,000,  should 
execute  a  mortgage  thereof  to  the  Nevada  Bank,  in  San 
Francisco,  to  secure  $10,000,  the  bank  would  hold  a  taxable 
interest  in  that  property  to  the  amount  of  an  undivided 
half.     Its  liability  for    taxation    would    be    precisely   as 
though  an  absolute  conveyance  of  an  undivided  half  inter- 
est had  been  made  to  it.     And  the  Constitution,  as  seen 
above,  requires  that  each  owner  shall  pay  the  tax  on  his 
separate  interest;  and  if  he  pay  the  tax  chargeable  on  the 
interest  of  the  other,  he  shall  be  allowed  for  it,  either  by 
an  addition  to  the  mortgage  debt,  or  a  discharge  of  a  por- 
tion of  that  debt  according  as  he  is  the  one  or  the  other 
party  to  the  security.     No  one  would  pretend  that  the  mort- 
gagor should  pay  without  such  allowance  the  tax  chargeable 
to  the  bank,  nor  that  the  bank  should  pay  the  tax  chargeable 
to  the  mortgagor,  except  upon  like  condition.    It  would  be 
difficult  tostate  any  principle  which  would  justify  the  exaction 
from  one  of  a  tax  leviable  on  the  interest  of  the  other.     No 
power  in  any  State  has  ever  been  asserted  going  to  that  ex- 
tent, except  the  power  to  confiscate.     The  exaction  would 
not  be  the  taking  of  property  by  due  process  of  law,  even  upon 
the  theories  as  to  what  constitutes  such  process  asserted  iu 
this  case;  it  would  be  sheer  spoliation  by  arbitrary  power. 
12 
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If,  howeyer,  a  railroad  corporation  should  execate  its 
mortgage  to  the  Nevada  Bank  to  secure  a  loan  equal  to  half 
or  the  whole  of  the  value  of  its  property,  and  thus  transfer 
to  the  bank  a  portion  or  the  whole  of  its  taxable  interest  in 
the  property,  that  which'is  thus  condemned  as  sheer  spolia- 
tion would  be  enforced,  if  effect  be  given  to  the  Constitu- 
tion as  it  is  written.  The  taxable  interest  in  that  case  held 
by  the  bank  would  not  be  assessed  nor  taxed  to  the  bank. 
If  the  mortgage  should  be  for  half  of  the  value  of  the  prop- 
erty, the  railroad  company  would  still  have  to  pay  the  tax 
on  the  interest  transferred,  and  would  not  be  allowed  any 
credit  on  the  mortgRge  for  the  amount  paid.  If  the  mort- 
gage should  be  equal  to  or  exceed  the  whole  value  of  the 
property,  the  raijroad  company,  which  would  not  in  such  a 
case  hold  any  taxable  interest  in  the  property,  no  more 
than  if  it  had  been  previously  transferred  by  an  absolute 
conveyance,  would  still  be  required  to  pay  the  tax  upon  it, 
and  without  any  credit  for  the  payment.  On  what  princi- 
ple, or  by  what  species  of  reasoning  a  tax  upon  property 
can  be  upheld  and  enforced  against  a  party,  be  the  party  a 
natural  or  an  artificial  person,  when  the  taxable  interest  in 
it  had,  at  the  time  of  the  levy  of  the  tax,  been  transferred 
to  another,  I  am  at  a  loss  to  understand.  This  position  of 
the  case  was  suggested  to  counsel  on  more  than  one  occa- 
sion during  the  argument;  but  no  answer  was  made  to  it. 
To  every  other  position  an  answer  was  attempted,  but  to 
this  one  none;  and,  as  we  think,  for  the  best  of  reasons, 
because  none  was  possible,  unless  indeed  it  be  held  that 
the  Constitution  does  not  mean  what  in  express  language  it 
declares,  that  a  mortgage  **  shall  for  the  purposes  of  assess* 
meiit  and  faxafton  be  deemed  and  treated  as  an  iniei^est  in  the 
property  affected  thereby.'^ 

Under  the  provisions  of  the  Constitution  cited,  the  prop- 
erty of  the  several  railroad  companies,  defendants  in  these 
cases,  was  assessed  and  taxed;  and  in  such  assessment  and 
taxation,  all  the  injurious  discriminations  mentioned  were  ap- 
])lied  against  the  companies,  as  will  appear  by  a  statement  of 
the  proceedings.  In  considering  them,  it  will  tend  to  clear- 
ness and  brevity,  if  we  confine  what  we  have  to  say  principally 


Dist.  Cal.]  The  Santa  Clara  Bailroad  Tax  Case.       179 

1883.}  Opinion  of  the  Ck>urt~Mr.  Justice  Field. 

to  the  case  of  Santa  Clara  Coautj  against  the  Sonthern  Pa- 
cific Bailroad  Company.  The  circumstances  distingaishing 
the  other  cases  from  it  do  not  affect  the  questions  involved. 

The  Southern  Pacific  Bailroad  Company  operates  a  rail* 
road  througli  several  counties.  The  entire  length  of  the 
road  is  somewhat  over  711  miles,  of  which  69  miles  and 
three-tenths  of  a  mile  are  in  the  county  of  Santa  Clara.  The 
principal  place  of  business  of  the  company  is  in  the  city  of 
San  Francisco.  Its  stockholders  are  citizens  of  the  United 
States,  some  of  whom  reside  in  California  and  some  in 
other  States.  On  the  1st  of  April,  1875,  it  was  indebted  to 
divers  persons  in  large  sums  of  money  advanced  for  the 
construction  and  equipment  of  its  road;  and  to  secure  tliis 
indebtedness  and  to  complete  the  construction  and  equip- 
ment, it  executed  and  delivered  to  certain  parties,  D.  O. 
Mills  and  Lloyd  Tevis,  of  the  city  and  county  of  San  Fran- 
cisco, a  mortgage  upon  its  road,  franchises,  rolling-stock, 
and  appurtenances,  and  upon  a  large  number  of  tracts  of 
land,  situated  in  different  counties,  aggregating  over  11,- 
000,000  acres,  which  were  the  property  of  the  company. 
The  indebtedness  amounted  to  the  sum  of  $32,520,000,  and 
consisted  of  various  bonds  of  the  company.  A  portion  of 
these  bonds,  amounting  to  about  $1,632,000,  has  been  paid; 
and  so  has  the  accruing  interest  on  all  of  them.  The  bal- 
ance of  the  bonds,  amounting  to  about  $30,898,000,  remains 
a  subsisting  indebtedness.  This  mortgage  was  soon  after- 
wards placed  on  record  in  the  office  of  the  Becorder  of 
Deeds  in  the  several  counties  of  the  State  in  which  the 
property  is  situated. 

The  State  Board  of  Equalization  assessed  the  franchise, 
roadway,  roadbed,  rails,  and  rolling-stock  of  that  portion 
of  the  road  which  is  designated  as  its  Main  Branch,  being 
160i\V  miles  in  length,  at  $2,412,600,  making  $15,000  a 
mile,  and  apportioned  to  the  county  of  Santa  Clara  $889,- 
600.  Upon  this  amount  thns  assessed  and  apportioned, 
the  taxes  were  levied  for  which  the  action  of  that  county 
is  brought.  Another  portion  of  the  road,  designated  as 
the  Sonthern  Division,  was  assessed  in  a  similar  manner^ 
and    the  amount  apportioned    to  the    different   counties 
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through  which  the  road  passed.  In  making  the  assess* 
ment  of  the  diflferent  portions,  no  deduction  was  allowed 
for  the  mortgage  thereon.  No  account  was  taken  of  the 
mortgage;  it  was  not  treated  as  an  interest  in  the  property, 
nor  as  affecting  in  any  way  the  liability  of  the  mortgagor 
for  the  tax.  If  a  natural  person  had  executed  the  mort- 
gage, it  being  for  an  amount  exceeding  the  value  of  the 
propert}',  the  whole  taxable  interest  would  have  been 
treated  as  in  the  mortgagees,  and  they  alone  would  have 
been  assessed  and  taxed;  they  alone  would  have  been  held 
amenable  to  a  personal  action  for  the  taxes.  If  the  mort- 
gagor had  paid  the  taxes  to  prevent  a  sale  of  the  property, 
the  amount  paid  would  have  been  credited  on  the  mort- 
gage. It  can  hardly  require  further  illustration  to  show 
the  discrimination  against  railroad  companies  in  the 
matter  of  taxation,  where  property  is  subject  to  a  mort- 
gage. Not  only  is  the  company  taxed  in  such  a  case  for 
interests  it  does  not  possess,  but  it  is  not  allowed  any  credit 
by  those  who  do  possess  the  interests  for  the  amount 
exacted. 

The  same  discrimination  will  appear  against  railroad 
companies  in  the  taxation  of  their  property,  if  we  treat 
mortgages  thereon,  not  as  interests  in  the  property,  which 
the  Constitution  declares  they  shall  be  deemed  and  treated 
to  be,  but  as  mere  liens  or  incumbrances  thereon.  The  basis 
of  all  ad  valorem  taxation  is  necessarily  the  assessment  of 
the  property,  that  is,  the  estimate  (»f  its  value.  Whatever 
affects  the  value  necessarily  increases  or  diminishes  the  tax 
proportionately.  If,  therefore,  any  element  which  is  taken 
into  consideration  in  the  valuation  of  the  properly  of  one 
party  be  omitted  in  the  valuation  of  the  property  of  an- 
other, a  discrimination  is  made  against  the  one  and  in  favor 
of  the  other,  which  destroys  the  uniformity  so  essential  to 
all  just  and  equal  taxation.  Such  an  element  exists  where 
iu  the  assessment  of  property  subject  to  a  mortgage,  the 
value  of  the  mortgage  is  deducted  if  the  property  be  owned 
by  a  natural  person,  and  is  not  deducted  if  owned  by  a  rail- 
road corporation.  And  the  Constitution  of  the  State  de- 
clares that  in  the  ascertainment  of  values  as  the  basis  of 
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taxation  such  dedaction  shall  be  allowed  in  the  one  case  and 
denied  in  the  other.  Instances  of  every-day  occurrence  will 
show  the  effect  of  this  discriminafcion  in  a  clear  light.  A 
natural  person  and  a  railroad  company  own  together  a  parcel 
of  property  in  equal  proportions  subject  to  a  mortgage. 
In  estimating  the  value  of  the  undivided  half  belonging 
to  the  natural  person,  half  of  the  amount  of  the  mortgage 
is  deducted.  In  estimating  the  value  of  the  undivided 
half  belonging  to  the  railroad  company,  no  part  of  the 
mortgage  is  deducted.  The  discrimination  is  made  against 
the  company,  for  no  other  reason  than  its  ownership.  Take 
another  instance:  a  natural  person  and  a  railroad  company 
own  tracts  of  land  adjoining  each  other,  of  the  same  quan- 
tity and  of  equal  fertility  and  richness,  both  being  subject 
to  a  mortgage.  In  the  estimate  of  the  value  of  the  prop- 
erty belonging  to  the  natural  person  the  amount  of  the 
mortgage  is  deducted;  in  the  estimate  of  the  value  of  the 
property  belonging  to  the  railroad  company  the  mortgage 
is  not  deducted.  Of  course,  the  valuation  of  the  latter, 
and  consequent *tax  is  proportionately  increased;  and  this 
discrimination  is  made  solely  because  of  the  ownership  of 
the  property.  Should  these  two  owners  exchange  their 
lands,  the  valuation  made  would  change  with  the  owner- 
ship. Should  the  railroad  company  sell  its  tract  to  an  in- 
dividual, the  assessing  officers  would  at  once  be  bound  to 
return  a  different  valuation  of  the  property  as  a  basis  for 
taxation.  Every  one  sees  that  the  valuation  has  not  in 
fact  changed  with  the  ownership,  and,  therefore,  that  the 
discrimination  is  made  solely  because  a  rule  is  adopted  in 
the  assessment  of  the  property  of  one  party  different  from 
that  applied  in  the  assessment  of  the  property  of  the  other, 
purely  on  account  of  its  ownership.  A  corresponding  dif- 
ference in  the  tax  which  the  different  owners  must  pay 
follows  the  assessment.  Thus,  if  two  adjoining  tracts  are 
subject  to  a  mortgage  each  for  half  its  value,  the  natural 
person  owning  one  of  them  pays  a  tax  on  the  other  half, 
while  the  corporation  must  pay  a  tax  on  the  whole  of  its 
tract,  that  is,  double  the  tax  of  the  individual.  Thus,  if 
each  tract  be  worth  $100,000,  subject  to  a  mortgage  of 
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$50,000,  and  the  rate  of  taxation  be  two  per  cent,  the  tax 
of  the  individual  will  be  $1,000;  the  tax  of  the  corpora- 
tion will  be  $2,000.  If,  then,  these  owners  should  ex- 
change their  lands,  the  property  which  this  jear  is  thus 
taxed  at  $1,000,  will  next  year  be  taxed  at  double  the 
amount;  and  the  other  tract,  this  year  taxed  at  $2,000, 
will  next  year  be  taxed  at  one-half  that  sum.  The  prop- 
erty which  is  now  half  exempt  will  then  be  subject  to  tax- 
ation to  its  full  value;  and  that  which  is  now  taxable  at  its 
full  value  will  then  be  half  exempt;  and  all  this  change  iu 
valuation  without  any  change  in  the  character  or  use  of 
the  property,  but  solely  on  account  of  the  change  in  its 
ownership. 

The  principle  which  sanctions  the  elimination  of  one 
element  in  assessing  the  value  of  property  held  by  one 
party,  aud  takes  it  into  consideration  in  assessing  the  value 
of  property  held  by  another  party,  would  sanction  the 
assessment  of  the  property  of  one  at  less  than  its  value — 
at  a  half  or  a  quarter  of  it — and  the  property  of  another  at 
more  than  its  value — at  double  or  treble  'of  it — according 
to  the  will  or  caprice  of  the  State.  To-day,  railroad  com- 
panies are  under  its  ban,  aud  the  discrimination  is  against 
their  property.  To-morrow,  it  may  be  that  other  institu- 
tions will  incur  its  displeasure.  If  the  property  of  rail- 
road companies  may  be  thus  sought  out  and  subjected  to 
discriminating  taxation,  so,  at  the  will  of  the  State  by  a 
change  of  its  Constitution,  may  the  property  of  churches, 
of  universities,  of  asylums,  of  savings  banks,  of  insurance 
companies,  of  rolling  and  flouring  mill  companies,  of  min- 
ing companies,  indeed  of  any  corporate  companies  ex- 
isting in  the  State.  The  principle  which  justifies  such  a 
discrimination  in  assessment  and  taxation,  where  one  of 
the  owners  is  a  railroad  corporation  and  the  other  a  natural 
person,  would  also  sustain  it  where  both  owners  are  natu- 
ral persons.  A  mere  change  in  the  State  Constitution 
would  effect  this  if  the  Federal  Constitution  does  not  for- 
bid it.  Any  difference  between  the  owners,  whether  of 
age,  color,  or  race,  or  sex,  which  the  State  might  designate 
would  be  a  suflicient  reason  for  the  discrimination.     It 
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wonld  be  a  singular  comment!  upon  the  weakness  and  char- 
acter of  our  republican  institutions,  if  the  valuation  and 
consequent  taxation  of  property  could  vary  according  as  the 
owner  is  white^  or  black,  or  yellow,  or  old,  or  young,  or  male, 
or  female.  A  classification  of  values  for  taxation  upon  any 
such  ground  would  be  abhorrent  to  all  notions  of  equality 
of  right  among  men.  Strangely  indeed  would  the  law 
sound  in  case  it  read  that  in  the  assessment  and  taxation 
of  property,  a  deduction  should  be  made  for  mortgages 
thereon  if  the  property  be  owned  by  white  men  or  by  old 
men,  and  not  deducted  if  owned  by  black  men  or  by  young 
men;  deducted  if  owned  by  landsmen,  not  deducted  if 
owned  by  sailors;  deducted  if  owned  by  married  men,  not 
deducted  if  owned  by  bachelors;  deducted  if  owned  by  men 
doing  business  alone,  not  deducted  if  owned  by  men  doing 
business  in  partnerships  or  other  associations;  deducted  if 
owned  by  trading  corporations,  not  deducted  if  owned 
by  churches  or  universities;  and  so  on,  making  a  discrim- 
ination whenever  there  was  any  difference  in  the  charac- 
ter, or  pursuit,  or  condition  of  the  owner.  To  levy  taxes 
npon  a  valuation  of  property  thus  made  is  of  the  very 
essence  of  tyranny,  and  has  never  been  done  except  by 
bad  governments  in  evil  times,  exercising  arbitrary  and 
despotic  power. 

Until  the  adoption  of  the  Fourteenth  Amendment,  there 
was  no  restraiut  to  be  found  in  the  Constitution  of  the 
United  States  against  the  exercise  of  such  power  by  the 
States.  In  many  particulars  the  States  were  previously 
limited;  their  sovereignty  was  a  restricted  one.  They  could 
not  declare  war,  nor  make  treaties  of  peace.  They  could  not 
enter  into  compacts  with  each  other.  They  could  not  pass 
a  bill  of  attainder,  nor  an  ex  post  facto  law,  nor  a  law 
impairing  the  obligation  of  contracts.  They  could  not 
interfere  with  the  exercise  of  the  powers,  nor  obstruct  the 
laws  of  the  Federal  Government.  But  in  many  other  par- 
ticulars the  power  of  the  States  was  supreme,  subject  to  no 
control  by  the  Constitution  of  the  United  States.  The 
original  amendments  were  only  limitations  upon  the  Fed- 
eral Government,  and  did  not  affect  the  States.    Among 
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the  powers  still  held  by  the  States  was  the  power  of  taxa- 
tion. When  not  interfering  with  any  power  or  purpose  or 
agent  of  the  Federal  Goyernment,  there  was  no  limitation 
upon  its  exercise.  Except  as  restrained  by  their  own  Con* 
stitutious,  the  States  might  impose  taxes  upon  any  property 
within  their  jurisdiction,  and,  as  said  in  the  Delaware  Tax 
Case  (18  Wall.  231),  the  manner  in  which  its  value  was 
assessed  and  the  rate  of  taxation,  however  arbitrary  or 
capricious,  were  mere  matters  of  legislative  discretion;  and 
it  was  not  for  the  Court  to  suggest  in  any  case  that  a  more 
equitable  mode  of  assessment  or  rate  of  taxation  might  be 
adopted  than  the  one  prescribed  by  the  Legislature  of  the 
State. 

The  first  section  of  the  Fourteenth  Amendment  places  a 
limit  upon  all  the  powers  of  the  State,  including  among 
others  that  of  taxation.  After  stating  that  all  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and 
of  the  Stiite  in  which  they  reside,  it  declares  that  "no 
State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  State  deprive  any  person  (dropping 
the  designation  citizen)  of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws."  The  amendment 
was  adopted  soon  after  the  close  of  the  civil  war,  and  un- 
doubtedly had  its  origin  in  a  purpose  to  secure  the  newly 
made  citizens  in  the  full  enjoyment  of  their  freedom.  But 
it  is  in  no  respect  limited  in  its  operation  to  them.  It  is 
universal  in  its  application,  extending  its  protective  force 
over  all  men  of  every  race  and  color,  within  the  jurisdic- 
tion of  the  States  throughout  the  broad  domain  of  the  Be- 
l)ublic.  A  constitutional  provision  is  not  to  be  restricted 
ill  its  application  because  designed  originally  to  prevent  an 
existing  wrong.  Such  a  restricted  interpretation  was  urged 
in  the  Dartmouth  College  Casey  to  prevent  the  application  of 
the  provision  prohibiting  legislation  by  States  impairing 
the  obligation  of  contracts  to  the  charter  of  the  college,  it 
being  contended  that  the  charter  was  not  such  a  contract 
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as  the  prohibition  contemplated.  Chief  Justice  Marshall, 
however,  after  observing  that  it  was  more  than  possible  that 
the  preservation  of  rights  of  that  description  was  not  par- 
ticularly in  view  of  the  framers  of  the  Constitution  when 
that  clause  was  introduced,  said:  ''It  is  not  enough  to  say 
tliat  this  particular  case  was  not  in  the  mind  of  the  conven- 
tion when  the  article  was  framed,  nor  of  the  American 
people  when  it  was  adopted.  It  is  necessary  to  go  further, 
and  to  say  that,  had  this  particular  case  been  suggested, 
the  language  would  have  been  so  varied  as  to  exclude  it,  or 
it  would  have  been  made  a  special  exception.  The  case, 
being  within  the  words  of  the  rule,  must  be  within  its  oper- 
ation likewise,  unless  there  be  something  in  the  literal  con- 
struction so  obviously  absurd  or  mischievous,  or  repugnant 
to  the  general  spirit  of  the  instrument,  as  to  justify  those 
who  expound  the  Constitution  in  making  it  an  exception." 
(4  Wheat.  644.)  All  history  shows  that  a  particular  griev- 
ance suffered  by  an  individual  or  a  class,  from  a  defective 
or  oppressive  law,  or  the  absence  of  any  law  touching  the 
matter,  is  often  the  occasion  and  cause  for  enactments,  con- 
stitutional or  legislative,  general  in  their  character,  de- 
signed to  cover  cases  not  merely  of  the  same,  but  all  cases  of 
a  similar  nature.  The  wrongs  which  were  supposed  to  be 
inflicted  upon  or  threatened  to  citizens  of  the  enfranchised 
race,  by  special  legislation  directed  against  them,  moved 
the  framers  of  the  amendment  to  place  in  the  fundamental 
law  of  the  nation  provisions  not  merely  for  the  security  of 
those  citizens,  but  to  insure  to  all  men,  at  all  times  and  at 
all  places,  due  process  of  law,  and  the  equal  protection  of 
the  laws.  Oppression  of  the  person  and  spoliation  of  prop- 
erty by  any  State  were  thus  forbidden,  and  equality  before 
the  Liw  was  secured  to  all.  In  the  argument  of  the  San 
Mateo  Case  in  the  Supreme  Court,  Mr.  Edmunds,  who  was 
a  member  of  the  Senate  when  the  amendment  was  discussed 
and  adopted  by  that  body,  speaking  of  its  broad  and  catholic 
spirit,  said:  **There  is  no  word  in  it  that  did  not  undergo 
the  completest  scrutiny.  There  is  no  word  in  it  that  was 
not  scanned,  and  intended  to  mean  the  full  and  beneficial 
thing  that  it  seems  to  mean.     There  was  no  discussion 
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omitted;  there  was  no  conceivable  posture  of  affairs  to  tbe 
people  who  had  it  in  hand,"  which  was  not  considered. 
And  the  purpose  of  this  long  and  anxious  consideration 
was  that  protection  against  injustice  and  oppression  shouhl 
be  made  forever  secure — to  use  his  language — **  secure,  not 
according  to  the  passion  of  Vermont,  or  of  Bhode  Island, 
or  of  California,  depending  upon  their  local  tribunals  for 
its  efficient  exercise — but  secure  as  the  right  of  a  Boman 
was  secure,  in  every  province  and  in  every  place,  and  se- 
cure by  the  judicial  power,  the  legislative  power,  and  the 
executive  power  of  the  whole  body  of  the  States  and  the 
whole  body  of  the  people." 

With  the  adoption  of  the  amendment  the  power  of  the 
States  to  oppress  any  one  under  any  pretence,  or  in  any 
form,  was  forever  ended;  and  henceforth  all  persons  within 
their  jurisdiction  could  claim  equal  protection  under  the 
laws.  And  by  equal  protection  is  meant  equal  security  to 
every  one  in  his  private  rights — in  his  right  to  life,  to  lib- 
erty, to  property,  and  to  the  pursuit  of  happiness.  It  im- 
plies not  only  that  the  means  which  the  laws  afford  for  such 
security  shall  be  equally  available  to  him,  but  that  no  one 
shall  be  subject  to  any  greater  burdens  or  charges  than  such 
as  are  imposed  upon  all  others  under  like  circumstances. 
This  protection  attends  every  one  everywhere,  whatever  be 
his  position  in  society  or  his  association  with  others,  either 
for  profit,  improvement,  or  pleasure.  It  does  not  leave  him 
because  of  any  social  or  official  position  which  he  may  hold, 
nor  because  he  may  belong  to  a  political  body,  or  to  a  reli- 
gious society,  or  be  a  member  of  a  commercial,  manufac- 
turing, or  transportation  company.  It  is  the  shield  which 
the  arm  of  our  blessed  Government  holds  at  all  times  over 
every  one,  man,  woman,  and  child,  in  all  its  broad  domain, 
wherever  they  may  go  and  in  whatever  relations  they  may 
be  placed.  No  State — such  is  the  sovereign  command  of 
the  whole  people  of  the  United  States — no  State  shall  touch 
the  life,  the  liberty,  or  the  property  of  any  person,  however 
humble  his  lot  or  exalted  his  station,  without  due  process 
of  law;  and  no  State,  even  with  due  process  of  law,  shall 
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deny  to  any  one  within'  its  jurisdiction  the  equal  protection 
of  the  laws. 

Unequal  taxation,  so  far  as  it  can  be  prevented,  is,  there- 
fore, with  other  unequal  burdens,  prohibited  by  the  amend- 
ment. There  undoubtedly  are,  and  always  will  be,  more  or 
less  inequalities  in  the  operation  of  all  general  legislation, 
arising  from  the  different  conditions  of  persons,  from  their 
means,  business,  or  position  in  life,  against  which  no  fore- 
sight can  guard.  But  this  is  a  very  different  thing,  both  in 
purpose  and  effect,  from  a  carefully  devised  scheme  to  pro- 
duce such  inequality;  or  a  scheme,  if  not  so  devised,  neces- 
sarily producing  that  result.  Absolute  equality  may  not 
be  attainable,  but  gross  and  designed  departures  from  it 
will  necessarily  bring  the  legislation  authorizing  it  within 
the  prohibition.  The  amendment  is  aimed  against  the  per- 
petration of  injustice,  and  the  exercise  of  arbitrary  power 
to  that  end.  The  position  that  unequal  taxation  is  not 
within  the  scope  of  its  prohibitory  clause  would  give  to  it 
a  singular  meaning.  It  is  a  matter  of  history  that  unequal 
and  discriminating  taxation  levelled  against  special  classes, 
lias  been  the  fruitful  means  of  oppressions,  and  the  cause 
of  more  commotions  and  disturbances  in  society,  of  insurrec- 
tions and  revolutions,  than  any  other  cause  in  the  world. 
It  would,  indeed,  as  counsel  in  the  San  Mateo  Case  ironically 
observed,  be  a  charming  spectacle  to  present  to  the  civilized 
world,  if  the  amendment  were  to  read  as  contended  it  does 
in  law — "Nor  shall  any  State  deprive  any  person  of  his 
property  without  due  process  of  law,  except  it  he  in  the  form 
of  taxation — nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  except  it  be  btj  taxation,*' 
No  such  limitation  can  be  thus  engrafted  by  implication  upon 
the  broad  and  comprehensive  language  used.  The  power  of 
oppression  by  taxation,  without  due  process  of  law,  is  not 
thus  permitted;  nor  the  power  by  taxation  to  deprive  any 
person  of  the  equal  protection  of  the  laws. 

Soon  after  the  adoption  of  the  amendment,  Congress 
recognized  by  its  legislation  the  application  of  the  prohibi- 
tion to  unequal  taxation.  The  original  Civil  Eights  Act, 
previously  passed,  made  persons  of  the  emancipated  race 
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citizens,  and  declared  that  all  citizens  of  the  United  States 
of  every  race  or  color  shoald  have  the  same  rights  in  every 
State  and  Territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  and  give  evidence;  to  inherit,  purchase,  lease,  sell, 
own,  and  convey  real  and  personal  property,  and  to  the 
benefit  of  all  laws  and  proceedings  for  the  security  of  per- 
sons and  property,  as  was  enjoyed  by  white  citizens,  and 
should  be  subject  to  like  punishments,  pains,  and  penalties, 
and  to  none  other.  After  the  adoption  of  the  amendment 
tbe  act  was  re-enacted,  and  to  the  clause  that  all  persons 
should  enjoy  the  same  rights  as  white  citizens,  and  be  sub- 
ject to  like  punishments,  pains,  and  penalties,  it  added  and 
subject  only  to  like  '*  taxes,  licemea,  and  exactions  of  every 
kind,  and  to  no  other '^  The  Congress  which  re-enacted  the 
Civil  Rights  Act  with  this  addition  was  largely  composed 
of  those  who  had  voted  for  the  amendment;  and  it  is  well 
known  that  oppressions  by  unequal  taxation  were  the  sub- 
ject of  consideration  before  tbe  Committee  of  the  two 
Houses  under  whose  direction  the  amendment  was  pro- 
posed. But  were  this  otherwise,  and  were  the  wrong  of 
such  unequal  taxation  not  prominently  in  the  ininds  of  the 
framers,  it  being  within  the  language,  it  must  be  held  to  be 
withiu  the  operation  of  the  prohibition.  As  truly  and  elo- 
quently said  by  Mr.  Conkling,  in  the  argument  of  the  San 
Mateo  Ca>se:  ''If  it  be  true  that  new  needs  have  come,  if  it 
be  true  that  wrongs  have  arisen  or  shall  arise  which  the 
framers  in  their  forebodings  never  saw;  wrongs  which  shall 
be  righted  by  the  words  they  established;  then  all  the  more 
will  those  words  be  sanctified  and  consecrated  to  humanity 
and  progress." 

The  fact  to  which  counsel  allude,  that  certain  property  is 
often  exempted  from  taxation  by  the  States,  does  not  at  all 
militate  against  this  view  of  the  operation  of  the  Four- 
teenth Amendment  in  forbidding  the  imposition  of  unequal 
burdens.  Undoubtedly  since  the  adoption  of  that  amend- 
ment the  power  of  exemption  is  much  more  restricted  than 
formerly — but  that  it  may  be  extended  to  property  used  for 
objects  of  a  public  nature,  is  not  questioned — that  is, 
where  the  property  is  used  for  the  promotion  of  the  public 
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well-being,  and  not  for  any  private  end.  Thus  property 
used  for  pablio  instrnction,  for  scbools,  colleges,  and  uni- 
versities, wbich  are  open  to  all  applicants  on  sitailar  contli- 
tions,  may  properly  be  exempted.  The  public  benefit  is 
the  equivalent  to  the  State  for  the  tax  wbich  would  other- 
wise be  exacted.  If  buildings,  used  as  churches  for  public 
worship,  are  also  sometimes  exempted,  it  must  be  because, 
apart  from  religious  considerations,  churches  are  regarded 
as  institutions  established  to  inculcate  principles  of  sound 
morality,  leading  citizens  to  a  more  ready  obedience  to  the 
laws.  Whq,tever  the  exemption,  it  can  only  be  sustafned 
for  the  public  service  or  benefit  received.  The  equality  of 
protection  which  the  Fourteenth  Amendment  declares  that 
no  State  shall  deny  to  any  one  is  not  thus  invaded.  That 
amendment  requires  that  exactions  upon  property  for  tlie 
public  shall  be  levied  according  to  some  common  ratio  to 
its  value,  so  that  each  owner  may  contribute  only  his  just 
proportion  to  the  general  fund.  When  such  exaction  is 
made  without  reference  to  a  common  ratio,  it  is  not  a  tax, 
whatever  else  it  may  be  termed;  it  is  rather  a  forced  con- 
tribution, amounting  in  fact  to  simple  confiscation.  As 
justly  said  by  the  Supreme  Court  of  Kentucky,  in  the  cel- 
ebrated case  of  Lexington  v.  McQuillan^s  Heirs,  whenever 
the  property  of  a  citizen  is  taken  from  him  by  the  sovereign 
will  and  appropriated  without  his  consent  to  the  benefit  of 
the  public,  the  exaction  should  not  be  considered  as  a  tax 
unless  similar  contributions  be  exacted  by  the  same  public 
will  from  such  members  of  the  same  community  as  own  the 
same  kind  of  property;  and,  although  there  may  be  a  dia- 
crimiuation  in  the  subjects  of  taxation,  still  persons  of  the 
same  class  and  property  of  the  same  kind  must  generally 
be  subjected  alike  to  the  same  common  burden.  (9  Dana, 
Ky.,  513.) 

The  cases  of  People  v.  Weaver  (100  U.  S.  539),  and  of 
EvansvUle  Bavh  v.  Brilton  (105  Id.  322),  will  illustrate  the 
character  of  the  discrimination  of  which  the  defendants 
complain.  By  an  Act  of  Congress  passed  in  1864  and  re- 
enacted  in  the  Bevised  Statutes,  the  shares  in  national 
banks  are  allowed  to  be  included  in  the  valuation  of  the 
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personal  property  of  the  owner  in  the  assessment  of  taxes 
imposed  by  authority  of  the  State  in  which  the  banks  are 
located,  subject  to  two  restrictions;  that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  liands  of  individual  citizens  of  the  State, 
and  that  the  shares  owned  by  non-residents  of  the  State 
shall  be  taxed  at  the  place  where  the  bank  is  located.  (B. 
S.,  sec.  5219.)  In  People  \.  Weaver  (100  U.  S.  639),  the 
meaning  of  these  restrictions  upon  the  State  was  consid- 
ered by  the  Supreme  Court,  and  it  was  held: 

1st.  That  the  restriction  against  discrimination  has  refer- 
ence to  the  entire  process  of  assessment,  and  includes  the 
valuation  of  the  shares  as  well  as  the  rate  of  percentage 
charged  thereon; 

2il.  That  a  statute  of  New  York,  which  established  a  mode 
of  assessment  by  which  such  shares  were  valued  higher  in 
proportion  to  their  real  value  than  other  moneyed  capital, 
was  in  conflict  with  the  restriction,  although  no  greater 
percentage  was  levied  on  such  valuation  than  on  other  mon- 
eyed capital;  and, 

3d.  That  a  statute  which  permitted  a  party  to  deduct  his 
just  debts  from  the  valuation  of  his  personal  property,  ex- 
cept so  much  as  consisted  of  those  shares,  taxed  them  at  a 
greater  rate  than  other  moneyed  capital,  and  >vas  therefore 
void  as  to  them. 

The  discrimination  there  condemned,  by  which  an  in- 
creased value  was  given  to  the  shares  of  the  national  banks 
beyond  what  was  given  to  other  moneyed  capital,  is  a  dis-' 
crimination  similar  to  that  made  by  the  elimination  of 
mortgages  in  estimating  the  value  of  railroad  property  in 
the  cases  before  us.  In  Evausville  Bank  v.  Brition,  the  doc- 
trine of  this  case  is  approved,  and  it  was  held  that  the  tax- 
ation of  shares  in  the  national  banks,  under  a  statute  of 
Indiana,  without  permitting  the  owner  to  deduct  from  their 
assessed  value  the  amount  of  his  bona-fide  indebtedness,  as 
he  was  permitted  to  do  in  the  case  of  other  investments  of 
moneyed  capital,  was  a  discrimination  forbidden  by  the 
act  of  Congress. 

That  the  proceeding,  by  which  the  taxes  claimed  in  these 
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severtil  actions  were  levied  agaiust  the  railroad  compauiea 
on  taxable  interests  with  which  they  had  parted,  was  not 
due  process  of  law,  seems  to  us  so  obviously  true  as  to  re- 
quire no  farther  illustration.  Any  additional  argument 
would  rather  tend  to  obscure  a  truth  which  should  be  evi- 
dent upon  its  simple  statement.  And  if  we  assume  that  the 
mortgage  in  each  case  was  a  mere  lien  or  incumbrance  on 
the  property  affected,  and  not  an  interest  in  it,  as  the  Con- 
stitution declares  it  is,  then  also  is  it  clear  that  its  elimi- 
nination  as  an  element  in  the  valuation  of  the  property  of  the 
defendantt^  for  taxation,  while  it  was  considered  in  the  valu- 
ation of  the  property  of  natural  persons,  was  a  discrimination 
against  the  former,  and  led  to  unequal  taxation  against 
them.  In  neither  view,  therefore,  was  the  assessment  valid, 
and  the  taxation  levied  upon  it  cannot  be  sustained. 

To  justify  these  discriminating  provisions  and  maintain 
the  action  in  face  of  them,  the  plaintiffs  have  taken  positions 
involving  doctrines  which  sound  strangely  to  those  who 
have  always  supposed  that  the  constitutional  guaranties  ex- 
tend to  all  persons,  whatever  their  relations,  and  protect 
from  spoliation  all  property,  by  whomsoever  held.  These 
positions  are  substantially  as  follows:  That  persons  cease 
to  be  within  the  protection  of  the  Fourteenth  Amendment, 
and  as  such  entitled  to  the  equal  protection  of  the  laws, 
when  they  become  members  of  a  corporation ;  that  property 
when  held  by  persons  associated  together  in  a  corporation 
is  subject  to  any  disposition  which  the  State  may,  at  its 
will,  see  fit  to  make;  that,  in  any  view,  the  property,  upon 
which  the  taxes  claimed  were  levied,  was  classified  by  its 
use,  taken  out  of  its  general  character  as  real  and  personal 
property,  and  thus  lawfully  subjected  to  special  taxation ; 
and  that  the  power  of  the  State  cannot  be  questioned  by  the 
Southern  Pacific  Bailroad  Company  by  reason  of  the  cove- 
nant in  its  mortgage.  These  positions  are  not  advanced  by 
counsel  in  this  language  nor  with  the  baldness  here  given; 
but  they  mean  exactly  what  is  here  stated,  or  they  mean 
nothing,  as  will  clearly  appear  when  we  analyze  the  language 
in  which  they  are  presented, 
-a  Private  coi-poratious— and  under  this  head,  with  the  ex- 
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ception  of  sole  corporatioDs,  with  which  we  are  not  dow 
pealing,  all  corporations  other  than  those  which  are  public 
are  included — private  corporations  consist  of  an  association 
of  individuals  united  for  some  lawful  purpose,  and  permitted 
to  use  a  common  name  in  their  business,  and  have  succession 
of  membership  without  dissolution.  As  said  by  Chief  Jus- 
tice Marshall,  '*  The  great  object  of  an  incorporation  is  to 
bestow  the  character  and  properties  of  individuality  on  a 
collective  and  changing  body  of  men."  (Providence  Bmtk 
V.  Billings,  4  Pet.  614,  562.)  In  this  State  they  are  formed 
under  general  laws.  By  complying  with  certain  prescribed 
forms  any  five  persons  may  thus  associate  themselves.  In 
that  sense  corporations  are  creatures  of  the  State;  they 
could  not  exist  independently  of  the  law,  and  the  law  may, 
of  course,  prescribe  any  conditions  not  prohibited  by  the 
Constitution  of  the  United  States,  upon  which  they  may  be 
formed  and  continued.  But  the  members  do  not,  because 
of  such  association,  lose  their  rights  to  protection,  and 
equality  of  protection.  They  continue,  notwithstanding,  to 
possess  the  same  right  to  life  and  liberty  as  before,  and  also 
to  their  property,  except  as  they  may  have  stipulated  other- 
wise. As  members  of  the  association — of  the  artificial  body 
— the  intangible  thing  called  by  a  name  given  by  themselves 
— their  interests,  it  is  true,  are  undivided,  and  constitute 
only  a  right  during  the  continuance  of  the  coi-poration  to 
participate  in  its  dividends,  and,  on  its  di.ssolution,  to  a 
proportionate  share  of  its  assets;  but  it  is  property  never- 
theless, and  the  courts  will  protect  it,  as  they  will  any  other 
property,  from  injury  or  spoliation. 

Whatever  aflfects  the  property  of  the  corporation,  that  is, 
of  all  the  members  united  by  the  common  name,  neces- 
sarily affects  their  interests.  If  all  the  members  of  the 
corporatipu  die  or  withdraw  from  the  association,  the  cor- 
poration is  dead;  it  lives  and  can  live  only  through  its 
members.  When  they  disappear  the  corporation  disap- 
])ears.  W^hatever  confiscates  or  imposes  burdens  on  its 
property,  confiscates  or  imposes  burdens  on  their  prop- 
erty; otherwise  nobody  would  be  injured  by  the  proceed- 
ing.    Whatever  advances  the  prosperity  or  wealth  of  the 
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corporation,  advances  proportionately  the  prosperity  and 
basiness  of  the  corporators;  otherwise  no  one  would  be 
benefited.  It  is  impossible  to  conceive  of  a  corporation 
suflFering  an  injury  or  reaping  a  benefit  except  through  its 
members.  The  legal  entity,  the  metaphysical  being  that 
is  called  a  corporation,  cannot  feel  either.  So,  therefore, 
whenever  a  provision  of  the  Constitution  or  of  a  law  guar- 
antees to  persons  protection  in  their  property  or  affords  to 
them  the  means  for  its  protection,  or  prohibits  injurious 
legislation  affecting  it,  the  benefits  of  the  provision  or  law 
are  extended  to  corporations,  not  to  the  name  under  whicli 
different  persons  are  united,  but  to  the  individuals  com- 
posing the  union.  The  courts  will  always  look  through 
the  name  to  see  and  protect  those  whom  the  name  repre- 
sents. ^  Thus,  inasmuch  as  the  Constitution  extended  tlie 
judicial  power  of  the  United  States  to  controversies  be- 
tween citizens  of  a  State  and  aliens,  and  between  citizens 
of  different  States,  because  its  framers  apprehended  that 
State  tribunals  in  such  controversies  might  be  swaj^ed  by 
local  feelings,  prejudices,  or  attachments.  Chief  Justice 
Marshall,  speaking  for  the  whole  Supreme  Court,  held  that 
corporations  were  within  the  provision.  **  Aliens,  or  citi- 
zens of  different  States,"  said  that  great  judge,  ''are  not 
less  susceptible  of  these  apprehensions,  nor  can  they  bo 
supposed  to  be  less  the  objects  of  constitutional  provision, 
because  they  are  allowed  to  sue  by  a  corporate  name. 
That  name,  indeed,  cannot  be  an  alien  or  a  citizen,  but 
the  persons  whom  it  represents  may  be  the  one  or  the 
other;  and  the  controversy  is,  in  fact  and  in  law,  between 
these  persons  suing  in  their  corporate  character,  by  their 
corporate  name,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.  Substantially 
and  essentially,  the  parties  in  such  a  case,  where  the  mem- 
bers of  the  corporation  are  aliens  or  citizens  of  a  different 
State  from  the  opposite  party,  come  within  the  spirit  and 
terms  of  the  jurisdiction  conferred  by  the  Constitution  on 
the  national  tribunals.  Such  has  been  the  universal  nnder- 
standiug  on  the  subject."  {The  United  States  v.  Devaux,  6 
Cranch,  61,  87.) 
13 
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Similar  was  the  construction  given  by  that  court  to  a 
clause  in  the  treaty  of  peace  of  1783  between  the  United 
State  and  Great  Britain.  The  sixth  article  provided  that 
there  should  be  ''no  future  confiscation  made  nor  any 
prosecutions  commenced  against  any  person  or  persons  for 
or  by  reason  of  the  part  which  he  or  they  may  have  taken  in 
the  present  war,  and  that  no  person  shall  on  that  account 
suffer  any  future  loss  or  damage,  either  in  his  person,  lib- 
erty, or  property.*'  The  State  of  Vermont  undertook  to 
confiscate  the  property  of  an  English  corporation  and  give 
it  away.  The  corporation  claimed  the  benefit  of  the  article, 
and  recovered  the  property  against  the  objection  that  the 
treaty  applied  only  to  natural  persons,  and  could  not  em- 
brace corporations,  because  they  were  not  persons  who  could 
have  taken  part  in  the  war,  or  be  considered  British  subjects. 
Much  stronger  is  that  case  than  the  one  now  before  us;  but 
the  Supreme  Court  looked  with  undimmed  vision  through 
the  legal  entity,  the  artificial  creation  of  the  State,  and  saw 
the  living  human  beings  whom  it  represented,  and  protected 
them  under  their  corporate  name.  {Society  for  the  Propaga^ 
lion  of  the  Gospel  in  Foreign  Parts  v.  Toiim  of  New  Haven^  8 
Wheat.  464.) 

The  Fifth  Amendment  to  the  Constitution  declares  that 
no  person  shall  **be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law."  This  is  a  limitation  upon  the 
Federal  Government  similar  to  that  which  exists  in  the 
Constitution  of  several  of  the  States  against  their  own  leg- 
islative bodies;  and  the  term  person  thus  used  has  always 
been  held,  either  by  tacit  assent  or  express  adjudication, 
whenever  the  question  has  arisen,  to  extend,  so  for  as 
l)roperty  is  concerned,  to  corporations;  because  to  protect 
them  from  spoliation  is  to  protect  the  corporators  also. 

Now,  the  Fourteenth  Amendment  extends  in  this  respect 
the  same  prohibition  to  the  States  that  the  Fifth  Amend- 
ment did  to  the  Federal  Government — **Nor  shall  any  State 
deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law" — and  it  adds  to  the  inhibition,  **nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."    By  every  canon  of  construction  known  to  the 
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jurisprudence  of  the  country,  the  same  meaning  must  be 
.  given  to  the  term  person  in  the  latter  provision  as  in  the 
former.  Surely  these  great  constitutional  provisions,  which 
have  been,  not  inaptly,  termed  a  new  Magna  Charta^  cannot 
be  made  to  read,  as  counsel  contend;  ''Nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  urdeas  he  he  associated  with  others  in 
a  corporatioHy  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,  unless  he  be  a  member 
of  a  corporation,"  How  narrow  and  petty  would  provisions 
thus  limited  appear  in  the  fundamevtal  law  of  a  great 
people  1 

The  constitutional  guaranties  of  due  process  of  law  and 
of  equality  before  the  law  would  be  dwarfed  into  compara- 
tive insignificance,  and  almost  emasculated  of  their  pro- 
tective force,  if  restricted  in  their  meaning  and  operation,  as 
contended  by  counsel.  A  large-  proportion  of  our  people 
are  members  of  some  corporation — religious,  educational, 
scientific,  trading,  manufacturing,  or  commercial — and  the 
amount  of  property  held  by  them  embraces  the  greater  part 
of  the  wealth  of  the  country.  According  to  the  report  of 
the  Commissioner  of  Bailroads,  made  to  the  Secretary  of 
the  Interior,  for  the  year  ending  June  30, 1882,  the  railroad 
companies  operated  that  year  104,813  miles  of  railway,  and 
transported  350  million  tons  of  freight,  of  the  estimated 
value  of  12,000  million  dollars.  The  value  of  these  roads 
alone  was  2,600  million  dollars,  and  they  employed  that 
year  1,200,000  persons  in  operating  the  roads,  besides  400,- 
000  in  construction — a  total  of  1,600,000  persons — about 
one  thirty-third  part  of  our  population  estimated  at 
53,000,000.* 

The  value  of  the  property  of  manufacturing  companies  is 
over  1,000  million  dollars;  of  national  banks,  over  700  mill- 
ions; of  insurance  companies,  over  600  millions;  of  mining 
companies,  over  300  millions;  and  of  telegraph  companies 
and  shipping  companies,  each  over  100  million  dollars. 
Indeed,  the  aggregate  wealth  of  all  the  trading,  commercial, 

*  These  figures  are  taken  by  the  Ck)inmi88io]ier  from  the  estimate  of  Henry 
Y.  Poor,  a  compiler  of  railroad  statistics. 
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manufacturing,  mining,  shipping,  transportation,  and  other 
companies  engaged  in  business,  or  formed  for  religious,  edu- 
cational, or  scientific  purposes,  amounts  to  billions  upon  bill- 
ions of  dollars — and  yet  all  this  vast  property,  which  keeps  our 
industries  flourishing,  and  furnishes  employment,  comforts, 
and  luxuries  to  all  classes,  and  thus  promotes  civilization 
and  progress,  is  lifted,  accordiug  to  the  argument  of  coun- 
sel, out  of  the  protection  of  the  constitutional  guaranties, 
by  reason  of  the  incorporation  of  the  companies — that  is, 
because  the  persons  composing  them,  amounting  in  the  ag- 
gregate to  nearly  half  the  entire  population  of  the  country, 
have  united  themselves  in  that  form  under  the  law  for  the 
convenience  of  business.  If  the  property  for  that  reason  is 
exempted  from  the  protection  of  one  constitutional  guar- 
anty, it  must  be  from  all  such  guaranties.  If  because  of  it, 
the  property  can  be  subjected  to  unequal  and  arbitrary  im- 
positions, it  may  for  the  same  reason  be  taken  from  its 
owners  without  due  process  of  law,  and  taken  by  the  State 
for  public  use  without  just  compensation.  If  the  position 
be  sound,  it  follows  that  corporations  hold  all  their  property 
and  the  right  to  its  use  and  enjoyment  at  the  will  of  the 
State;  that  it  may  be  invaded,  seized,  and  the  companies 
despoiled  at  the  State's  pleasure.  It  need  hardly  be  said 
that  there  would  be  little  security  in  the  possession  of  prop- 
erty held  by  such  a  tenure,  and  of  course  little  incentive  to 
its  acquisition  and  improvement. 

But  in  truth  the  State  possesses  no  such  arbitrary  power 
over  the  property  of  corporations.  When  allowed  to  ac- 
quire and  own  property,  they  must  be  treated  as  owners, 
with  all  the  rights  incident  to  ownership.  They  have  a  con- 
stitutional right  to  be  so  treated.  Whatever  power  the 
State  may  possess  in  granting  or  in  amending  their  charters, 
it  cannot  withdraw  their  property  from  the  guaranties  of 
the  Federal  Constitution.  As  was  said  in  the  San  Mateo 
Case:  **  It  cannot  impose  the  condition  that  they  shall  not 
resort  to  the  Courts  of  law  for  the  redress  of  injuries  or  the 
protection  of  their  property;  that  they  shall  make  no  com- 
plaint if  their  goods  are  plundered  and  their  premises  in- 
vaded; that  they  shall  ask  no  indemnity  if  their  lauds  be 
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seized  for  public  use,  or  be  taken  without  due  process  of  law; 
or  that  they  shall  submit  without  objection  to  unequal  and 
oppressive  burdens  arbitrarily  imposed  upon  them;  that,  in 
other  words,  over  them  and  their  property  the  State  may 
exercise  unlimited  and  irresponsible  power.  Whatever  the 
State  may  do,  even  with  the  creations  of  its  own  will,  it 
must  do  in  subordination  to  the  inhibitions  of  the  Federal 
Constitution." 

The  doctrine  of  unlimited  power  of  the  State  over  corpo- 
rations, their  franchises  and  property,  simply  because  they 
are  created  by  the  State,  so  frequently  and  positively  af- 
firmed by  counsel,  has  no  foundation  whatever  in  the  law 
of  the  country.  By  the  decision  of  the  Supreme  Court  of 
the  United  States  in  the  Darimouih  College  Case,  it  was  set- 
tled, after  great  consideration,  that  the  charter  of  a  corpora- 
tion under  which  its  franchise — its  capacity  to  do  business 
and  hold  property — is  conferred,  is  a  contract  between  the 
corporators  and  the  State,  and,  therefore,  within  the  pro- 
tection of  the  Federal  Constitution  prohibiting  legislation 
impairing  the  obligation  of  contracts.  So  far  from  the  State 
having  unlimited  control  over  the  franchises  and  property 
of  corporations,  because  of  its  paternity  to  them,  it  has  un- 
der that  decision  only  such  as  it  possesses  over  the  con- 
tracts and  property  of  individuals.  It  cannot,  from  that 
fact  alone,  alter,  lessen,  or  revoke  their  franchises,  although 
they  be  a  free  gift.  It  cannot,  from  that  fact  alone,  interfere 
with  or  impose  any  burdens  upon  their  property,  except  as 
it  can  interfere  with  and  impose  burdens  upon  the  property 
of  individuals.  Such  is  the  doctrine  not  only  of  the  Dart- 
mouth College  Case,  but  of  an  unbroken  line  of  decisions  of 
the  Supreme  Court  of  the  United  States,  and  of  the  Supreme 
Courts  of  the  several  States,  since  that  case.  To  avoid  that 
limitation  upon  their  power,  most  of  the  States,  in  charters 
since  granted,  have  reserved  a  right  to  repeal,  amend,  or  alter 
them,  or  have  inserted  in  their  constitutions  clauses  reserv- 
ing a  right  to  their  legislatures  to  repeal,  alter,  or  amend  the 
charters,  or  to  repeal,  alter,  or  amend  general  laws  under 
which  corporations  are  permitted  to  be  formed.  This  res- 
ervation, in  whatever  form  expressed,  applies  only  to  the 
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contract  of  incorporation,  without  which  it  would  be  beyond 
revocation  or  change  by  the  State.  It  removes  any  impedi- 
ment which  would  otherwise  exist  to  legislation  affecting 
that  contract.  It  leaves  the  corporation  in  the  same  posi- 
tion it  would  have  occupied  had  the  Supreme  Court  held  in 
the  Dartmouth  College  Case  that  charters  are  not  contracts, 
and  that  laws  repealing  or  modifying  them  do  not  impair 
the  obligation  of  contracts.  It  accomplishes  nothing  more; 
therefore,  the  legislation  authorized  by  it  must  relate  to  the 
contract  embodied  in  the  charter,  amending,  altering,  or 
abrogating  its  provisions.  Legislation  touching  any  other 
subject  is  not  affected  by  it — neither  authorized  nor  forbid- 
den. Its  whole  scope  and  purpose  is  to  enable  the  State  to 
pass  laws  with  respect  to  the  charter — the  contract  of  incor- 
poration— which  would  otherwise  be  in  conflict  with  the 
prohibition  of  the  Federal  Constitution.  Legislation  deal- 
ing with  the  corporation  in  any  other  particular  must, 
therefore,  depend  for  its  validity  upon  the  same  conditions 
which  determnie  the  validity  of  like  legislation  affecting 
natural  persons. 

The  State  may,  of  course,  accompany  its  grant  with  such 
conditions  as  it  may  deem  proper  for  the  management  of 
the  affairs  of  the  corporation  which  do  not  impinge  upon 
any  provision  of  the  Federal  Constitution;  and  by  the  reser- 
vation clause  it  will  retain  control  over  the  grant  and  may 
withdraw  it  or  modify  it  at  pleasure.  It  is  on  this  ground 
that  the  State  has  asserted  a  right  to' regulate  the  charges — 
the  fares  and  freights — of  corporations.  But  it  is  a  novel 
doctrine  that  it  can  on  that  ground  also  control  their  prop- 
erty, appropriate  it,  burden  it,  and  despoil  them  of  it,  as  it 
may  choose,  unrestrained  by  any  constitutional  inhibitions. 
That  doctrine  has  no  standing  as  yet  in  the  law  of  this 
country.  The  property  acquired  by  corporations  is  held 
independently  of  any  reserved  power  in  their  charters.  By 
force  of  the  reservation  the  State  may  alter,  amend,  or  revoke 
what  it  grants;  nothing  more.  It  does  not  grant  the  tangible 
and  visible  property  of  the  companies,  their  roads,  their 
roadways,  roadbeds,  rails,  or  rolling-stock.  These  are  their 
creation  or  acquisition.     Over  them  it  can  exercise  only  such 
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power  as  may  be  exercised  through  its  control  of  the  fran- 
chises of  the  companies,  and  sach  as  may  be  exercised  over 
the  property  of  natural  persons  engaged  in  similar  business. 

As  justly  said  by  the  Supreme  Court  of  Michigan,  speak- 
ing by  Mr.  Justice  Cooley:  **It  cannot  be  necessary  at  this 
day  to  enter  upon  a  discussion  in  denial  of  the  right  of  the 
Government  to  take  from  either  individuals  or  corporations 
any  property  which  they  may  rightfully  have  acquired.  lu 
the  most  abitrary  times  such  an  act  was  recognized  as  pure 
tyranny,  and  it  has  been  forbidden  in  England  ever  since 
Magna  Charta,  and  in  this  country  always.  It  is  immaterial 
in  what  way  the  property  was  lawfully  acquired,  whether  by 
labor  in  the  ordinary  vocations  of  life,  by  gift  or  descent, 
or  by  making  profitable  use  of  a  franchise  granted  by  the 
State,  it  is  enough  that  it  has  become  private  property,  and 
it  is  then  protected  by  the  law  of  the  land."  {DHroit  v. 
Detroit  and  HoweU  Plank  Road  Company,  43  Mich.  146-7.) 

But  it  is  urged  that,  even  with  an  admission  of  these 
positions,  property  may  be  divided  into  classes  and  sub- 
jected to  different  rates;  that  such  classification  may  be 
made  from  inherent  differences  in  the  nature  of  different 
parcels  of  property,  and  also  from  the  different  uses  to 
which  the  same  property  may  be  applied;  and  it  is  sought 
to  place  the  tax  levied  in  these  cases  under  one  of  these 
heads.  As  already  mentioned,  the  Constitution  of  the 
State  provides  with  respect  to  property  that  it  shall  be  taxed 
in  proportion  to  its  value;  it  provides  for  no  specific  tax 
upon  any  article.  The  classification  of  property,  either  from 
its  distinctive  character  or  its  peculiar  use,  must  be  made 
within  the  rule  prescribing  taxation  according  to  value. 
Beal  and  personal  property  differing  essentially  in  their 
nature  may  undoubtedly  be  subjected  to  different  rates;  real 
property  may  be  taxed  at  one  rate,  personal  property  at 
another.  But  in  both  cases  the  tax  must  bear  a  definite 
proportion  to  the  valne  of  the  property.  So,  also,  if  use  be 
the  ground  of  classification,  for  which  a  different  rate  of 
taxation  is  prescribed,  the  rate  must  still  bear  a  definite 
proportion  to  the  value.  Now,  there  is  no  difference  in  the 
rate  of  taxation  prescribed  by  the  law  of  the  State  for  the 
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property  of  railroad  corporations  and  that  prescribed  for 
tiie  property  of  individuals.  There  is  only  one  rate  pre- 
scribed for  all  property.  There  is,  therefore,  as  said  in  the 
Ban  Mateo  suit,  no  case  presented  for  the  application  of  the 
doctrine  of  classification  either  from  the  peculiar  character 
of  railroad  property  or  its  use. 

The  ground  of  complaint  is  not  that  any  different  rate  of 
taxation  is  adopted — for  there  is  none — but  that  a  different 
rule  is  followed  in  ascertaining  the  value  of  the  property  of 
railroad  coiporations,  as  a  basis  for  taxation,  from  that  fol- 
lowed in  ascertaining  the  value  of  property  held  by  natural 
persons.  In  estimating  the  value  in  one  case  certain  ele- 
ments are  considered  by  which  the  value  as  a  basis  for  tax- 
ation is  lessened;  in  estimating  the  value  in  another  case 
those  elements  are  omitted  by  which  the  valuation  is  pro- 
))ortiouately  increased.  All  property  of  railroad  corpora- 
tiouft,  whether  used  in  connection  with  the  operation  of 
their  roads  or  entirely  distinct  from  any  such  use,  is  esti- 
mated without  regard  to  any  mortgages  thereon,  while  the 
))roperty  of  natural  persons  is  valued  with  a  deduction  of 
such  mortgages. 

Of  the  property  of  the  railroad  company — the  Southern 
Pacific — several  million  acres  of  farming  lands  are  included 
in  the  same  mortgage  which  covers  the  roadway,  roadbed, 
rails,  and  rolling-stock  of  the  company.  No  distinction  is 
made  in  the  assessment  of  the  value  of  any  of  this  property 
because  of  the  use  of  it.  The  whole  is  assessed  in  the  same 
manner  without  regard  to  the  mortgage  thereon;  and  the 
taxes  on  the  whole  of  it  thus  assessed,  with  the  exception 
of  the  taxes  on  the  roadbed,  roadway,  rails,  and  rolling- 
stock,  have  been  paid  by  the  companies,  or  parties  to  whom 
since  the  levy  certain  parcels  have  been  sold.  The  dis- 
crimination between  the  railroad  companies  and  individual 
proprietorH,  in  the  estimate  of  the  value  of  their  property, 
is  made  because  of  its  ownership,  and  not  from  any  specific 
differences  in  the  character  of  the  property,  or  in  the  spe- 
cific uses  to  which  it  is  applied. 

The  farming  lands  held  by  the  company  are  not  different 
in  character  from  adjoining  farming  lunds  held  by  natural 
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persons,  yet  tbey  are  assessed  under  the  system  established 
by  the  Constitution  of  the  State  upon  different  principles. 
The  roadbed,  roadway,  rails,  and  rolling-stock  of  the  rail- 
road companies,  are  not  different  in  their  nature  or  use 
from  the  roadbed,  roadway,  rails,  and  rolling-stock  owned 
in  many  cases  by  natural  persons,  yet  they  are  subject  to  a 
different  rule  of  assessment.  It  is  not  classifying  property 
to  make  a  distinction  of  that  character  in  estimating  its 
Talue  as  a  basis  for  taxation.  It  is  making  the  amount  of 
taxation  depend,  not  upon  the  nature  of  the  property  or  its 
use,  but  upon  its  ownership.  And  if  this  can  be  done, 
there  is  no  protection  against  unequal  and  oppressive  taxa- 
tion. As  justly  observed  by  Mr.  Edmunds  in  the  San 
Uatco  Case:  **If  you  once  concede  the  point  that  you  may 
classify  different  rates  upon  the  values  of  things,  or  may 
put  up  your  vidues  on  different  principles,  as  values  by  de- 
duction or  otherwise — which  is  the  same  thing  stated  in 
another  way — then  there  is  no  check  upon  the  exercise  of 
arbitrary  power.  The  mob  or  commune  that  can  get  pos- 
session of  the  State  Legislature  for  one  term  may  despoil 
every  one  of  the  citizens  whom  it  chooses  to  despoil,  and 
the  liberty  and  the  security  of  the  Constitution  of  the 
United  States,  secured  through  painful  exertion  and  great 
consideration,  crystallized  in  unmistakable  language — his- 
toric indeed,  and  beneficent  as  it  is  historic,  securing  na- 
tional intrinsic  rights  everywhere  and  to  everybody — will 
tarn  out  to  be  an  utter  sham  and  delusion." 

If  to  the  position  of  counsel,  that  property  may  be  classi- 
fied simply  because  owned  by  a  corporation,  and  thus 
differently  assessed,  we  add  the  further  position  that  the 
owner  of  the  property  assessed  has  no  constitutional  right 
to  have  notice  of  the  assessment,  or  to  be  heard  respecting 
it,  though  it  be  double  or  treble  the  value  of  the  property — 
though  the  property  be  assessed  at  thousands,  when  worth 
only  hundreds — we  have  a  system  established  with  a  power 
of  oppression  under  which  no  free  man  should  ever  be  con- 
tented to  live. 

In  the  argument  of  counsel,  tbe  distinction  between  taxes 
for  licenses  and  franchises,  and  taxation  upon  values,  seems 
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to  have  been  overlooked;  and  because  no  notice  is  reqnired 
in  the  former  case,  and  no  opportunity  given  to  be  heard, 
therefore  it  is  contended  that  the  rnle  is  not  sound,  that 
notice  is  necessary,  and  an  opportunity  of  being  heard  in 
the  latter  case  where  an  assessment  is  made  upon  property 
and  values  are  found  upon  evidence;  yet  the  distinction 
is  plain  and  everywhere  recognized.  A  license  tax  paid 
by  an  insurance  company  of  another  State,  in  order  to 
exercise  its  corporate  powers  in  this  State,  is  the  consid- 
eration given  for  a  privilege  which  the  company  may  or 
may  not  take;  if  taken,  the  fee  must  be  paid.  Of  course, 
no  notice  there  is  necessary.  If  a  person  wishes  a  license 
to  do  business  at  a  particular  place,  or  of  a  particular  kind, 
such  as  selling  liquors,  cigars,  clothes,  or  keeping  a  restau- 
rant or  hotel  in  a  city,  he  is  only  to  pay  what  the  law  re- 
quires and  go  into  the  business.  Notice  in  such  cases 
would  be  of  no  sei'vice  to  him,  and  no  hearing  could  change 
the  result.  And  the  State  may  exact  the  payment  of  a 
particular  sum — such  as  it  deems  proper — ^as  a  condition 
of  the  grant  of  corporate  powers,  or  for  their  continuance, 
and  may  reserve  the  right  to  alter  this  condition  as  it  may 
choose;  or  rather,  the  State  might  have  exercised  such 
power  and  made  such  exaction  had  she  not  by  her  constitu- 
tion declared  that  franchises  should  be  assessed  and  taxed 
as  property,  according  to  their  value.  But  for  this  pro- 
vision no  notice  could  be  required  of  the  amount  demanded 
for  the  privilege  granted,  nor  opportunity  of  being  heard 
respecting  it;  for  notice  or  hearing  could  be  of  no  service 
to  the  company.  Here  we  are  not  considering  of  the 
compensation  to  be  paid  for  franchises  or  privileges  of 
any  kind,  whether  designated  as  taxes  or  license  fees,  but 
of  taxation  upon  values.  Where  these  are  to  be  ascertained, 
and  evidence  is  to  be  taken  for  that  purpose,  and  a  de- 
termination is  to  be  made  which  is  judicial  in  its  character, 
there  the  owner  must  in  some  form — in  some  tribunal — 
have  an  opportunity  afforded  him  to  be  heard  respecting 
the  proceeding  under  which  his  property  may  be  taken 
before  such  proceeding  becomes  final  and  the  valuation  is 
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irrevocably  fixed.  And  in  such  cases  there  can  be  no  valid 
deprivation  of  his  property  without  it. 

The  notice  to  which  we  refer  need  not  be  a  personal 
citation;  it  is  su£Bcient  if  it  be  given  by  a  law  designating 
the  time  and  place  where  parties  may  contest  the  justice 
of  the  valuation.  As  a  general  rule  only  a  statutory  notice 
is  given.  The  State  may  designate  the  kind  of  notice  and 
the  manner  in  which  it  shall  be  given.  All  that  we  assert, 
or  have  asserted,  is  that  there  must  be  a  notice  of  some 
kind  which  will  call  the  attention  of  the  parties  to  the 
subject,  and  inform  them  when  and  where  they  will  be  per- 
mitted to  expose  any  alleged  wrong  in  the  valuation  of 
which  they  may  complain. 

It  was  with  reference  to  the  class  of  cases,  where  values 
are  to  be  found  upon  evidence,  that  we  said  in  the  San 
Mateo  suit,  that  notice  and  opportunity  to  be  heard  were 
essential  to  the  validity  of  the  assessment,  and  without 
which  the  proceeding  by  which  the  tax-payer's  property 
was  taken  from  him,  would  not  be  due  process  of  law. 
We  have  heard  nothing  in  the  argument  of  the  present 
oases  or  in  the  criticism  of  the  authorities,  which  in  the 
slightest  degree  affects  the  accuracy  of  the  statement.  In 
SiuaH  V.  Palmer  (74  N.  T.  191)  the  Court  of  Appeals  of 
New  York,  in  an  elaborate  opinion,  speaking  by  Mr.  Justice 
Earl,  said:  '*It  is  difficult  to  define  with  precision  the  exact 
meaning  and  scope  of  the  phrase  'due  process  of  law.' 
Any  definition  which  could  be  given  would  probably  fail 
to  comprehend  all  the  cases  to  which  it  would  apply.  It 
is  probably  better,  as  recently  stated  by  Mr.  Justice  Miller, 
of  the  United  States  Supreme  Court,  •  to  leave  the  meaning 
to  be  evolved  by  the  gradual  process  of  judicial  inclusion 
and  exclusion,  as  the  cases  presented  for  decision  shall 
require,  with  the  reasoning  on  which  such  decisions  may 
be  founded.'  {Davidson  v.  New  Orleans,  96  U.  S.  104.)  It 
may,  however,  be  stated  generally,  that  due  process  of  law 
requires  an  orderly  proceeding,  adapted  to  the  nature  of 
the  case,  in  which  the  citizen  has  an  opportunity  to  be 
heard,  and  to  defend,  enforce,  and  protect  his  rights.  A 
hearing  or  an  opportunity  to  be  heard  is  absolutely  es- 
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seutial.  JVe  cannot  conceive  of  due  process  of  law  without 
this,"  And,  again,  ''It  has  always  been  the  general  rule  ia 
this  country,  in  every  system  of  assessment  and  taxation, 
to  give  the  person  to  be  assessed  an  opportunity  to  be 
Leurd  at  some  stage  of  the  proceedings.  That  due  process 
of  law  requires  this  has  been  quite  uniformly  recognized." 

Numerous  other  authorities  might  be  cited  to  the  same 
purport,  and  the  language  of  Judge  Cooley,  in  his  Treatise 
on  Taxation,  which  exhibits  a  thoughtful  consideration  of 
the  subject,  and  a  careful  examination  of  the  adjudged 
cases,  expresses  the  established  law.  Speaking  of  tax  cases 
he  says:  ''We  should  say  that  notice  of  proceedings  in  such 
cases,  and  an  opportunity  for  a  hearing  of  some  descrip- 
tion, were  matters  of  constitutional  right.  It  has  been  cus- 
tomary to  provide  for  them  as  a  part  of  what  is  'due  process 
of  law '  for  these  cases,  and  it  is  not  to  be  assumed  that  con- 
stitutional provisions,  carefully  framed  for  the  protection  of 
property,  were  intended  or  could  be  construed  to  sanction 
legislation  under  which  officers  might  secretly  assess  one 
for  any  amount  in  their  discretion,  without  giving  him  an 
opportunity  to  contest  the  justice  of  the  assessment.  It  has 
often  been  very  pointedly  and  emphatically  declared  that  it 
is  contrary  to  the  first  principles  of  justice  that  one  should 
be  condemned  unheard,  and  it  has  also  been  justly  observed 
of  taxing  officers,  that  '  it  would  be  a  dangerous  precedent 
to  hold  that  any  absolute  power  resides  in  them  to  tax  as 
they  may  choose  without  giving  any  notice  to  the  owner.  It 
is  a  power  liable  to  great  abuse,'  and  it  might  safely  have 
been  added,  it  is  a  power  that  under  such  circumstances 
would  be  certain  to  be  abused.  'The  general  principles  of 
law  applicable  to  such  tribunals  oppose  the  exercise  of  any 
such  power.*  "    (Cooley  on  Taxation,  266.) 

The  suggestion  of  counsel  that  there  is  a  difference  in  the 
law  as  to  notice  and  opportunity  of  being  heard,  where  an 
assessment  is  made  for  local  purposes  and  where  it  is  made 
under  a  statute  providing  revenue  for  the  State,  is  without 
foundation.  Taxation  for  local  improvements,  or  for  city, 
county,  or  town  purposes,  involves  the  exercise  of  the  same 
power  which  is  exerted  in  taxation  for  State  or  general  pur- 
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poses.  It  is  the  sovereign  power  of  the  State  in  both  cases 
which  authorizes  the  tax,  whether  that  power  be  exerted 
directly  by  an  act  of  the  Legislature,  or  by  a  municipal 
body  as  an  instrumentality  of  the  State.  "That  these  as- 
sessments/' says  Cooley,  speaking  of  such  as  are  special, 
*'are  an  exercise  of  the  taxing  power  has  over  and  over 
again  been  affirmed,  until  the  controversy  may  be  regarded 
as  closed."  And  this  statement  is  supported  in  a  note  to 
bis  treatise,  by  a  reference  to  numerous  adjudged  cases. 
(p.  430.) 

The  object  both  of  taxation  for  general  purposes  and  of 
assessments  for  local  purposes  is  to  raise  money.  In  both 
cases  property  is  valued  and  a  certain  proportion  of  the  val- 
uation taken  for  the  designated  purpose.  Whether  that  pur- 
pose be  general  or  local,  it  in  no  respect  changes  the  essen- 
tial character  of  the  proceeding.  The  property  from  which 
the  exaction  is  to  be  made  is  less  extensive  in  the  one  case 
than  in  the  other;  but  in  both  there  must  be  evidence  of  its 
value  and  a  judicial  determination  respecting  it.  And  the 
fact  that  in  cases  of  local  improvements  there  is  sometimes 
a  consideration  also  of  the  benefits  to  be  received,  takes 
nothing  from  the  judicial  character  of  the  proceeding. 

The  clause  of  the  Constitution  which  forbids  deprivation 
of  property  without  due  process  of  law,  places  liberty  under 
the  same  guaranty,  and  no  one  can  be  deprived  of  either — 
property  or  liberty — under  the  name  of  taxation,  any  more 
than  under  any  other  name,  by  officers  of  the  State  without 
some  notice  of  their  proceedings  and  a  right  to  be  heard 
respecting  their  determination  before  it  is  executed. 

The  covenant  in  the  mortgage  of  the  Southern  Pacific 
Bailroad  Company  cannot  affect  one  way  or  the  other  the 
right  of  the  plaintiff  to  recover  against  that  company.  The 
power  of  the  State  is  not  enlarged  nor  diminished  by  it. 
It  is  not  made  with  the  State  and  could  not  be  enforced 
by  it.  So  far  as  the  power  or  action  of  the  State  is  con- 
cerned, it  cannot  possibly  have  any  influence.  It  is  a  mat- 
ter which  concerns  only  the  parties.  They  can  by  arrange- 
ment vary  it  any  day;  they  may  enlarge  it,  qualify  it,  or 
release  it  whenever  they  choose.     It  would  be  strange,  in- 
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deed,  if  the  State's  power  of  taxation  depended  in  any  Traj 
upon  the  stipulation  of  third  parties,  or  the  validity  of  a  tax 
could  be  affected  by  it.  The' covenant  reads  as  follows: 
''And  the  said  party  of  the  first  part  hereby  agrees  and  cove- 
nants to  and  with  the  said  parties  of  the  second  part,  and 
their  successors  in  said  trust,  that  it  will  pay  all  ordinary 
and  extraordinary  taxes,  assessments,  and  other  public  bur- 
dt^ns  aud  charges  which  shall  or  may  be  imposed  upon  the 
property  herein  described  and  hereby  mortgaged,  and  every 
part  thereof."  Then  follows  a  provision  that  the  mortgagees 
or  any  bondholder  may,  in  case  of  default  by  the  mortgagor, 
pay  and  discharge  the  taxes  and  any  lien  or  incumbrance 
upon  the  property  prior  to  the  mortgage,  and  that  for  such 
payments  the  party  making  them  shall  be  allowed  interest 
and  be  secured  by  the  mortgage. 

The  covenant  is  necessarily  limited  to  such  taxes  as  may  be 
lawfully  levied  on  the  mortgaged  property,  such  as  the  mort- 
gagor is  personally  bound  to  the  State  to  pay,  and  to  such 
other  liens  as  may  ariue  from  his  previous  contract  with  re- 
spect to  the  property.  The  mortgagor  could  not  be  required 
to  pay  any  other  taxes  or  discharge  any  other  liens,  and 
should  the  mortgagees  pay  or  discharge  any  other,  they  could 
neither  hold  the  mortgage  as  security  for  the  amount,  nor 
the  mortgagor  liable.  The  covenant  cannot  be  construed  to 
extend  to  any  taxes  levied  in  disregard  of  the  Constitution 
or  laws,  nor  to  such  liens  as  may  arise  from  a  tax  on  other 
than  the  mortgaged  property,  or  from  any  act  of  the  mort- 
gagees, or  any  judgment  against  them.  Should  a  judg- 
ment, for  instance,  against  them  become  a  lien  upon  all  their 
iuterests  in  real  property,  and,  among  others,  on  that  cre- 
ated by  the  mortgage,  it  would  not  be  embraced  by  the 
covenant.  That  does  not  cover  taxes  levied  or  leviable  on 
the  mortgage,  nor  on  the  bonds  secured;  they  are  not  within 
its  terms,  and  the  State  cannot  enlarge  its  meaning. 

At  the  time  the  mortgage  was  given,  there  had  been 
conflicting  decisions  of  the  Supreme  Court  of  the  State 
as  to  the  liability  of  mortagages  to  taxation.  It  must  be 
supposed  that  the  parties  were  well  acquainted  with  these 
rulings,  and,  though  the  last  decision  then  rendered  was 
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agaiust  their  taxatiou,  it  was  the  subject  of  popular  com- 
nient  and  discontent;  and  counsel  inform  us,  was  one  of 
the  most  potent  causes  which  led  to  the  calling  of  a  conven- 
tion, to  change  the  Constitution.  If  the  parties,  therefore, 
had  intended  to  enter  into  a  covenant  that  should  bind  the 
mortgagor  to  pay  any  taxes  which  might  thereafter  be  levied 
on  the  mortgage,  it  would  have  been  the  natural  and  easy 
way  to  say  so.  Not  having  said  so,  we  cannot  impute  to 
the  language  used  anything  beyond  its  plain  meaning — and 
that  is,  that  the  mortgagor  would  pay  such  taxes  and  dis- 
cbarge such  liens  on  the  property  as  should  be  legally 
chargeable  to  him;  not  such  as  the  law  might  afterwards  im- 
pose upon  the  mortgagees.  In  fact,  the  covenant  creates  no 
greater  liability  on  the  part  of  the  mortgagor  than  would 
Lave  existed  without  it;  and  it  was  inserted  only  out  of  abun- 
dant caution.  Every  mortgagor  is  bound  to  pay  thd  taxes 
lawfully  levied  on  the  property  mortgaged,  and  to  discharge 
any  liens  created  by  his  previous  act;  and  if  at  any  time  the 
mortgagee  is  compelled  to  pay  the  taxes  and  discharge  such 
liens  to  preserve  the  security,  be  can  collect  the  amount 
from  the  mortgagor.  So  the  question  comes  back  to  the 
original  point  in  the  case — were  the  taxes  for  which  the 
present  action  was  brought  lawfully  levied?  If  so,  they  can 
be  enforced,  whatever  may  be  the  private  relations  or  stipu- 
lations between  the  parties  to  the  security.  If  not  lawfully 
levied,  if  the  law  or  State  Constitution,  under  which  they 
were  imposed,  is  in  conflict  with  the  inhibitions  of  the  Fed- 
eral Constitution,  if  the  taxes  were  laid  upon  interests  with 
which  the  mortgagor  had  parted,  they  cannot  be  enforced, 
whatever  may  be  the  pledges  of  the  parties  to  each  other. 
The  argument  of  the  plaintiff  amounts  to  this — if  the  taxes 
had  been  lawfully  levied  on  the  mortgage,  the  mortgagor 
would  have  been  obliged  to  pay  them  under  its  covenant; 
therefore  it  is  not  injured  by  the  illegality  of  the  levy,  and 
not  being  injured  by  it,  should  not  be  heard  to  complain  of 
it,  but  be  compelled  to  pay  the  taxes.  The  answer  to  this 
specious  reasoning  is  obvious.  If  the  taxes  are  not  lawfully 
levied,  there  are  none  for  the  payment  of  which  the  cove- 
nant can  be  invoked  eveii  by  the  mortgagees.    The  plaintiff 
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mast  show  that  there  rests  npon  the  mortgagor  a  legal  obli- 
gation to  the  State  to  pay  the  taxes,  arisiug  upon  its  cousti- 
tntion  or  laws,  not  from  any  stipulation  the  parties  may  have 
made  with  each  other,  with  which  the  State  has  no  concern. 
The  action  is  not  to  enforce  a  lien  upon  the  property;  it  is 
for  a  personal  demand,  and  a  personal  liability  to  the  State 
must  be  shown.  No  other  liability  of  any  kind  to  any  party 
<5an  aid  a  recovery. 

The  covenant  we  have  been  considering  is  not  contained 
in  the  mortgage  on  the  lands  of  the  Central  Pacific  Com- 
pany; and  for  such  lands  in  California,  amounting  to  upwards 
of  six  hundred  and  fifty  thousand  acres,  that  company  is  as- 
sessed and  taxed  without  any  deduction  of  the  mortgage 
from  their  value,  just  as  the  Southern  Pacific  Company  is 
taxed  for  its  lauds.  The  amount  due  on  the  land  mortgage 
is  over  five  and  a  half  million  dollars. 

I  have  thus  gone  over,  so  far  as  I  deem  it  necessary  or 
important,  the  several  positions  of  counsel  for  the  plaintiifn, 
and  in  none  of  them  do  I  find  any  sufficient  answer  to  the 
objection  of  the  defendants.  This  opinion  might,  therefore, 
^lose  with  a  simple  order  directing  judgment  for  the  defend- 
ants. But  owing  to  misapprehensions  that  have  largely  pre- 
vailed in  the  community  since  the  trial  of  the  San  Mateo 
Case,  which  involved  similar  questions,  as  to  the  effect  of  a 
decision  against  the  State  upon  its  right-to  subject  railroad 
property  to  its  just  proportion  of  the  public  burdens,  I  will 
venture  to  make  some  suggestions  as  to  the  manner  in  which 
all  such  demands  of  the  State  may  be  enforced  without  in- 
fringing any  principle  of  Constitutional  law.  I  am  pro- 
foundly sensible  of  the  irritation  which  a  supposed  desire 
to  escape  from  the  just  burdens  of  government  naturally 
creates.  The  more  powerful,  the  more  wealthy  the  party, 
the  more  intense  the  feeling;  and  it  finds  expression  in  words 
of  bitter  complaint,  not  merely  against  the  party,  but  some- 
times also  against  any  administration  of  justice  which  toler- 
ates such  supposed  evasion.  It  is  sometimes  forgotten  that 
the  Courts  cannot  supply  the  defects  of  the  law,  nor  always 
correct  the  mistakes  of  public  officers,  nor  the  errors  even 
of  learned  counsel.     Certainly  no  member  of   this  Court 
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would  couDtenance  the  escape  of  anybody  from  his  jnst  ob- 
ligations; but  it  cannot,  with  any  seeming  justice,  declare 
that  one  party  shall  discharge  an  obligation  which  the  law, 
properly  administered,  would  impose  upon  another.  Its 
duty  is  to  administer  the  law  as  it  finds  it,  not  to  make  it, 
never  forgetting  that  its  administration  must  always  be  in 
subordination  to  those  great  principles  for  the  protection  of 
private  rights,  which  are  embodied  in  our  National  Consti- 
tution, and  which  are  of  priceless  value  to  eveiy  one  in  the 
State. 

The  railroad  companies  in  California  are  taxed  yearly  to 
an  amount  exceeding  $600,000.  Their  property  is  heavily 
encumbered  with  mortgages,  amounting  to  much  more  than 
its  actual  value.  Why  should  they  not  be  allowed  by  law, 
if  they  pay  this  sum,  a  credit  for  it  on  their  mortgages,  as 
any  natural  person  paying  it  would  be  allowed?  Why  should 
this  unjust  discrimination  be  made  against  them?  Why 
should  they  by  law  be  denied  a  credit  for  this  more  than 
$600,000  a  year  ?  Is  there  any  justice  in  this  denial  ?  There 
is  no  difficulty  in  assessing  and  taxing  the  mortgages,  if  the 
words  **  except  as  to  railroad  and  other  qnasi  public  corpo- 
rations" be  eliminated  from  the  Constitution  as  invalid. 
The  imaginary  difficulty  has  arisen  from  the  supposed  neces- 
sity of  taxing  the  debts,  which  the  bonds  secured.  As  these 
are  held  in  different  parts  of  the  country,  some  out  of  the 
State,  it  would  be  impossible,  it  is  said,  to  reach  them.  But 
the  answer  is  that  the  taxes  should  be  placed  upon  the  mort- 
gages, which  for  purposes  of  assessment  and  taxation,  are 
to  be  treated  as  interests  in  the  property  mortgaged,  as  much 
so  as  if  it  had  been  unconditionally  conveyed  to  the  mort- 
gagees. The  records  of  the  different  counties  show  the 
mortgages.  The  assessors  can  return  to  the  Board  of  Equal- 
ization the  value  of  the  property  covered  by  the  mortgages 
in  their  respective  counties,  under  section  3678  of  the  Polit- 
ical Code.  The  Board  would  then  have  the  value  of  the 
property  of  the  companies  and  the  amount  of  the  mortgages 
before  them.  The  mortgage  of  the  Southern  Pacific  Com- 
pany being  greater  than  the  value  of  the  entire  mortgaged 
property,  it  would  be  assessed  at  such  value.   It  could  never, 
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as  a  mortgage,  be  worth  more  than  the  property.  If  neces- 
sary or  couvenieDt,  the  assessment  of  the  mortgage  on  the 
roadway,  roadbed,  rails,  and  rolling-stock  coald  be  stated 
separately  from  the  value  of  the  mortgage  on  other  properly 
of  the  company,  and  apportioned  to  the  different  counties 
as  at  present.  The  value  of  the  mortgage  on  other  property 
could  also  be  apportioned  as  required  by  the  Political  Oode. 
Why  then  should  not  this  system  be  pursued  ?  The  State 
would  thus  collect  all  the  taxes  which  it  ought  to  collect. 
The  tax  being  a  lien  upon  the  property,  could  be  enforced 
by  a  sale  of  the  property,  just  as  though  it  was  levied  on  the 
property,  and  not  upon  the  mortgages.  If  the  companies 
should  then  pay  the  tax,  they  could  by  the  law  claim  credit 
for  it  on  their  mortgages;  and  it  would  be  deducted  in  the 
payment  of  the  interest  or  principal  of  their  bonds.  Then 
justice  would  be  done  to  the  corporations  as  it  is  done  to 
individuals.  The  same  proceeding  could  be  pursued  with 
the  first  mortgage  on  the  property  of  the  Central  Pacific 
Company.  That  also  being  greater  than  the  value  of  the 
property,  the  State  would  be  able  to  collect  as  large  a  reve- 
nue as  by  taxation  on  the  property  itself,  and  the  Company 
would  have  the  benefit  of  the  payment  by  a  credit  on  its 
mortgage. 

It  follows  from  the  views  expressed,  that  findings  must  be 
had  for  the  defendants,  and  judgment  in  their  favor  entered 
thereon. 

OONCURBING   OPINION. 

Sawteb,  Circuit  Judge.  The  discussion  in  this  opinion, 
though  applicable  to  all  the  cases  tried,  will  have  special 
reference  to  the  facts  in  the  case  of  Santa  Clara  County  v. 
The  Southern  Pacific  Railroad  Company,  This  case  is  simi- 
lar in  its  main  features  to  that  of  San  Maieo  v.  Southern 
Pacific  Railroad  Company ^  decided  by  this  Court  last  year. 
(8  Sawyer,  281.) 

The  questions  involved  require  for  their  solution  a  con- 
struction of  two  clauses  in  the  first  section  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  which 
declare  that  no  State  shall  *'  deprive  any  person  of  life,  lib- 
erty, or  property  without  due  process  of  law,  nor  deny  to 
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any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws."  Does  the  requirement  of  due  process  of  law  ex- 
tend to  the  ttiking  of  property  by  taxation,  and  does  equality 
of  protection  by  the  hiws  secure  a  person,  whateyer  his 
association  with  others  in  business,  from  the  imposition  of 
greater  burdens  by  taxation  than  such  as  are  equally  im- 
posed upon  others  under  like  circumstances  ?  Or,  are  per- 
sons excepted  from  the  protection  of  these  provisions  when 
their  property  is  taken  for  the  support  of  government,  or 
when  they  are  associated  with  others  in  a  corporation  for 
the  more  convenient  transaction  of  their  business? 

First.  As  to  the  meaning  of  the  phrase,  ''due  process  of 
law,"  in  the  amendment,  I  used  this  language  in  the  San 
Mateo  Case:  "No  one,  I  apprehend,  would  for  a  moment 
contend  that  a  man's  life,  or  his  liberty,  could  be  legally 
taken  away  without  notice  of  the  proceeding,  or  without 
being  offered  an  opportunity  to  be  heard;  or  that  a  proceed- 
ing whereby  his  life  or  liberty  should  be  forfeited,  or  per- 
manently affected,  without  notice  or  opportunity  to  be  heard 
in  his  own  defense,  could,  by  any  possibility,  be  by  'due 
process  olF  law.'  In  sv^h  cases  there  could  be  no  just  con- 
ception of  '  due  process  of  law,'  that  would  not  embrace 
these  elements  of  notice  and  opportunity  to  be  heard.  Any 
conception  excluding  these  elements  would  be  abhorrent  to 
all  our  ideas  of  either  law  or  justice.  If  these  elements 
must  enter  into  and  constitute  an  essential  part  of  due  pro- 
cess of  law  in  respect  to  life  and  liberty,  they  must  also  con- 
stitute essential  ingredients  in  due  process  of  law  where 
property  is  to  be  taken;  for  the  guaranty  in  the  Constitu- 
tion is  found  in  the  same  provision,  in  the  same  connection, 
and  in  the  identical  language  applicable  to  all.  One  mean- 
ing, therefore,  cannot  be  attributed  to  the  phrase  with  re- 
spect to  property,  and  another  with  respect  to  life  and 
liberty."    (Id.  288.) 

And  it  was  argued  that  the  same  construction  must  be 
given  to  the  same  language  when  used  in  the  same  relation 
with  reference  to  property,  which  is  given  to  it  when  used 
with  reference  to  life  and  liberty,  and,  therefore,  that  due 
process  of  law,  whereby  a  party  is  to  be  deprived  of  his 
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property,  as  one  element  or  ingredient,  mnst  include  an  op- 
portunity to  be  heard.  This  principle  was  conceived  to  be 
establislied  by  an  unbroken  line  of  authorities.  On  the  trial 
of  this  case  counsel  have  vehemently  assailed  this  doctrine, 
accompanied  with  a  confident  assertion  that  it  has  nol  the 
sanction  of  any  authority,  and  that  the  only  authority  upon 
the  point  is  against  it,  and  was  not  referred  to  by  the  Court 
or  by  counsel  in  the  San  Mateo  Case,  It  may  be  well,  there- 
fore, to  give  some  further  consideration  to  the  position  as- 
serted. 

No  counsel  has  yet  appeared  who  has  endeavored  to  main- 
tain the  proposition  that,  if  a  man's  life  is  taken,  or  he  is 
permanently  deprived  of  his  liberty,  by  some  secret  tribunal 
or  body  of  men,  without  having  notice  or  an  opportunity  to 
be  heard  in  his  own  defense,  he  has  had  the  benefit  of  '*  due 
process  of  law."  If  there  is  anything  that  was  settled 
under  the  principles  of  the  common  and  the  constitutional 
law  of  England,  before  the  severance  of  the  Colonies  from 
the  mother  country  and  the  establishment  of  our  National 
Constitution,  it  is,  that  no  man  can  be  deprived  of  his  life 
or  his  liberty  without  being  afforded  an  opportunity  to  be 
heard  in  his  own  defense.  The  law  of  the  land — due  pro- 
cess of  law — ^vouchsafes  to  him  this  right  or  privilege.  A 
man  deprived  of  life  without  having  an  opportunity  to  be 
heard,  is  simply  assassinated,  or  murdered;  and  the  man 
permanently  immured  in  a  dungeon  for  an  imputed  offense, 
upon  the  order  of  any  man  or  body  of  men,  without  an  op- 
portunity to  be  heard  against  the  charge  made,  is  arbitra- 
rily and  despotically  deprived  of  his  liberty  without  authority 
of  law — without  **  due  process  of  law,"  and  in  direct  viola- 
tion of  **  the  law  of  the  land."  So,  also,  I  have  understood 
it  to  be  equally  well  established,  as  a  part  of  the  common 
and  constitutional  law  of  England,  as  a  general  rule,  that 
no  man's  property  can  be  lawfully  taken  from  him  against 
his  will  without  an  opportunity  of  being  heard. 

The  rights  of  life,  liberty,  and  property  are  all  fundamen- 
tal, personal  rights  of  the  same  grade  or  character.  They 
are  treated  a8  such  in  the  amendment  to  the  Constitution  in 
question;  and  placed  upon  precisely  the  same  legal  footing, 
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in  iihe  same  sentence;  the  identical  words,  witbout  even  a 
repetition,  covering  them  all — nor  *' shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due  process  of  law." 
No  one  has  attempted  to  maintain  the  proposition,  that  a 
person  can  be  lawfully  deprived  of  his  life  or  l^Ujeiiy  without 
an  opportunity  to  be  heard,  nor  has  any  one,  so  far  as  I  am 
aware,  endeavored  to  show  that  "due  process  of  law,"  as  a 
general  rule,  respecting  notice,  and  an  opportunity  to  be 
beard,  means  one  thing  with  reference  to  depriving  one  of 
life  and  liberty,  and  something  else,  with  reference  to  de- 
priving him  of  property.  Counsel  only  seek  to  maintain 
that  "due  process  of  law"  does  not,  nniveraalli/,  require 
an  opportunity  to  be  heard,  as  a  condition  of  lawfully  de- 
priving one  of  his  property,  without  considering  the  other 
branch  of  the  proposition.  It  devolves  upon  those  who 
maintain  that  there  is  a  difference  in  the  signification  of 
this  clause,  as  a  general  rule,  when  applied  to  life  and  lib- 
erty and  when  applied  to  property,  to  clearly  establish  it; 
and  if  there  is  an  exception  to  the  universality  of  the  rule, 
to  point  it  out,  and  show  that  the  case  under  consideration 
is  within  the  exception. 

In  combating  the  principle  stated,  it  is  insisted  that  the 
language  used  by  the  court  is  too  broad;  that  there  are  cases 
— peculiar  cases — as  shown  by  the  authority  cited,  to  which 
it  is  inapplicable.  If  this  were  so,  it  would  only  appear  that 
there  may  be  exceptions  to  the  general  rule,  depending  upon 
special  circumstances  and  long-established  usage.  It  would 
then  be  necessary  to  show  that  the  case  in  hand  is  within 
some  recognized  exception,  and  this  has  not  been  done. 

In  the  San  McUeo  Case  we  disclaimed  any  attempt  to  give 
an  accurate  definition  of  the  term  "due  process  of  law," 
which  should  be  "  applicoble  to  all  cases,"  as  it  was  not 
deemed  "necessary  for  the  determination  of  that  case." 
This  disclaimer  left  room  for  exceptions  founded  upon  long 
recognized  and  well-established  usage.  We  there  said  that 
"  to  take  one's  property  by  taxation  is  to  deprive  one  of  his 
property ;  and  if  not  taken  in  pnrsuauce  of  the  lata  of  the  landy 
in  some  due  and  recognized  course  of  proceedings  hosed  upon 
weJU-recognized  principles  in  force  before  and  at  the  time  this 
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tlause  xocui first  introduced  into  the  various  conatUuiiona  and  the 
legislation  of  the  country — is  to  take  it  without  due  process  of 
law."  The  doctrine  was  recognized  that  those  forms  and 
courses  of  proceeding  based  npon  well-recognized  princi- 
ples in  force  before  and  at  the  time  of  the  adoption  of  our 
National  Constitution,  would  be  **  due  process  of  law." 
The  case  of  Murray's  Lessee  et  al.  v.  Hoboleen  Land  and  Im- 
provement Company  (18  How.  274)  is  a  case  of  the  kind — an 
exception  to  the  ordinary  rule  of  law  depending  upon  the 
peculiar  character,  conditions,  and  circumstances  of  the 
case. 

The  mode  of  proceeding  in  this  particular  class  of  cases 
had  the  sanction  of  long-established  usage  in  England  be- 
fore and  down  to  the  settlement  of  our  country;  and  Mr. 
Justice  Curtis'  whole  opinion  is  a  labored  effort  to  show, 
that  the  case  he  was  discussing,  was  an  exception  to  the 
ordinary  rule  of  law,  dependent  alone  upon  long-established 
and  exceptional  usage.  The  case  was  that  of  a  defaulting 
public  officer,  who  had  collected  a  large  amount  of  public 
revenue  of  the  United  States,  and  appropriated  it  to  his 
own  use.  The  act  of  Congress  provided  a  summary  mode 
of  proceeding  to  collect  the  money  from  him.  It  provided, 
among  other  things,  for  an  auditing  of  the  defaulting 
official's  accounts,  and  certifying  the  amount  due  by  the 
proper  officers  of  the  Treasury  (the  accounts  are  made  up 
from  the  returns  of  the  officer  himself,  and  are  maimers  of 
recoid  in  the  Treasury  Department);  that  when  so  audited 
and  certified,  it  should  become  a  lien  on  the  property  of  the 
defaulting  officer,  which  should  be  enforced  by  seizure  and 
sale,  under  a  distress  warrant,  issued  by  the  solicitors  of  the 
Treasury.  The  Constitution  having  invested  the  judicial 
power  in  the  courts,  and  declared  that  the  judicial  power 
shall  extend  to  controversies  to  which  the  United  States 
are  a  party,  the  questions  were,  whether  these  acts,  under 
the  statute  of  1820,  were  an  exercise  of  judicial  power, 
vested  solely  in  the  courts;  and  if  not  an  exercise  of  judicial 
power,  whether  such  a  seizure,  under  the  warrant,  without 
the  action  of  the  judicial  power,  did  not  deprive  the  party 
of  his  property  "without  due  process  of  law,"  in  violation 
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of  the  provisions  of  the  CoDstitntion  on  that  point.  Or,  as 
stated  by  Mr.  Justice  Curtis  himself,  the  questions  were 
whether  "a  collector  of  customs,  from  whom  a  balance  of 
account  has  been  found  to  be  due  by  accounting  officers 
of  the  Treasury,  designated  for  that  purpose  by  law,  can  be 
deprived  of  his  liberty,  or  property,  in  order  to  enforce  pay- 
ment of  that  balance,  without  the  exercise  of  the  jadioial 
power  of  the  United  States,  and  yet  by  *due  process  of  law,' 
within  the  meaning  of  those  terms  in  the  Constitution;  and 
if  so,  then,  secondly,  whether  the  warrant  in  question  was 
such  due  process  of  law?"  He  discusses  the  question  as  to 
what  is  meant  by  ''due  process  of  law,'*  and  concludes,  that 
a  distress  warrant,  so  far  as  the  warrant  itself  is  concerned, 
is  due  process  of  law,  provided  there  is  no  judicial  action 
necessary  as  a  basis  for  it;  for  Congress  can  prescribe  any 
kind  of  process,  so  far  as  the  form  and  mode  of  issue  are 
concerned.  He  then  discusses  the  question,  as  to  whether 
the  action  of  the  Treasury  Department,  in  auditing  and  cer- 
tifying the  account,  constituted  a  sufficient  basis  for  the 
warrant  to  make  the  proceeding  due  process  of  law.  There 
being  nothing  in  the  Constitution  to  expressly  authorize  the 
proceeding,  he  "looked  to  the  usages  and  modes  of  pro- 
ceedings existing  in  the  common  and  statute  laws  of  Eng- 
land, before  the  emigration  of  our  ancestors  from  England, 
and  which  are  not  shown  to  have  been  unsuited  to  their 
civil  and  political  condition  by  having  been  acted  on  by 
them  after  the  settlement  of  this  country.'*  He  found  in  re- 
gard to  debtors  of  the  King — defaulting  receivers  of  the 
revenue  in  particular — that  a  summary  remedy  existed,  and 
a  writ  of  extent  might  be  levied  upon  their  goods  and  lands; 
but  ''to  authorize  a  writ  of  extent,  however,  the  debt  must 
be  matter  of  record  in  the  King's  Exchequer."  Thus  the 
debt  was  already  ascertained  by  matter  of  record. 

"In  regard  to  debts  due  upon  simple  contracts  other  than 
those  due  from  collectors  of  the  revenue,  and  other  account- 
ants of  the  Crown,  the  practice  from  very  ancient  times  has 
been  to  issue  a  commission  to  inquire  as  to  the  nature  of  the 
debt" — a  proceeding  of  a  strictly  judicial  nature,  and,  there- 
tove,  due  process  of  law.    These  proceedings  were  had  under 
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varioas  acts  of  Parliament — that  omnipotent  legislative  body 
which  could  repeal  Magna  Charia  itself. 

Mr.  Justice  Curtis  proceeds:  *'This  brief  sketch  of  the 
modes  of  proceeding  to  ascertain  and  enforce  payment  of  bal- 
ances due  from  receivers  of  the  revenue  in  England,  is  suffi- 
cient to  show  that  the  methods  of  ascertaining  the  existence 
and  amount  oisuch  debts,  and  compelling  their  payment,  have 
varied  widely  from  the  usual  course  of  the  common  law  on 
other  subjects;  and  that  as  respects  sux^h  debts,  due  from  such 
officers,  the  law  of  the  land  authorized  the  employment  of 
auditors,  and  an  inquisition  without  notice,  and  a  species  of 
execution,  bearing  a  very  close  resemblance  to  what  is 
termed  a  warrant  of  distress  in  the  act  of  1820,  now  in  ques- 
tion." "It  is  certain,  that  this  diversity  in  the  law  of  the 
land,  between  public  defaulters  and  ordinary  debtorsy  was  un- 
derstood in  this  country  and  entered  into  the  legislation  of 
the  colonies  and  provinces,  and  more  especially  of  the 
States,  after  the  Declaration  of  Independence,  and  before 
the  formation  of  the  Constitution  of  the  United  States.*' 

As  thus  seen,  this  mode  of  enforcing  the  payment  of  bal- 
ances was  limited  to  defaulting  collectors,  and  ''receivers 
of  the  public  revenues  of  England,  and  where  the  debts 
were  of  record  in  the  King^s  Exchequer."  And  it  shows  that 
the  methods  of  ascertaining  the  existence  and  amount  of 
such  debts  and  compelling  their  payment  have  varied  vndely 
from  the  usual  course  of  the  common  laio  on  other  sulyects; 
''and  as  respects  such  debts  due  from  such  officers,  'the  law 
of  the  laud '  authorized  "  a  summary  process  similar  to  that 
of  the  law  of  1820;  and  "this  diversity  in  the  'law  of  the 
land'  between  public  defaulters  and  ordinary  debtors  was 
understood  in  this  country."  Thus,  this  mode  of  proceed- 
ing was  an  exception  to  the  general  rule  as  to  what  is  "the 
law  of  the  land,"  or  "due  process  of  law,"  made  in  favor  of 
the  King  against  those  who  accepted  office  from  him,  under 
and  subject  to  laws  burdened,  at  the  time,  with  peculia^rand 
stringent  remedies,  and  then  violated  their  duties  and  trusts 
by  appropriating  the  public  revenues  collected,  instead  of 
putting  them  into  the  Treasury;  and  whose  indebtedness 
was  "  matter  of  record  in  the  King's  Exchequer."    This  ex- 
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ception  is  recognized  by  the  Court,  but  as  an  exception,  and 
the  decision  is  put  upon  the  ground  that  it  is  an  exception^ 
and  not  the  rule.  "  For,"  says  Mr.  Justice  Curtis,  "  though 
•due  process  of  law'  generally  implies  actor,  reus,  judex,  reg- 
ular allegations,  opportunity  to  answer,  and  a  trial  according 
to  some  settled  course  of  judicial  proceedings  (2  lust.  47,  50; 
Hoke  V.  Henderson,  4  Dev.,  N.  C,  15;  Taylor  v.  Porter,  4 
Hill,  146;  Fan  Zant  v.  Waddell,  2  Terg.  260;  State  Bank  v. 
Cooper,  Id.  599;  Jones^  Heirs  v.  Pary,  10  Id.  59;  Green  v. 
Briggs,  1  Curtis,  311),  yet  this  is  not  universally  true."  An 
exception,  then,  is  found  in  cases  against  defaulting  public 
officer's  tvhose  debts  are  of  record.  And  such  was  the  case  of 
MuiTay's  Lessee  v.  Hobolcen  Land  and  Improvement  Company, 

The  Court,  in  speaking  of  duties  levied,  and  of  default* 
ing  officers,  further  says:  ''What  officers  should  be  ap- 
pointed to  collect  the  revenue  thus  authorized  to  be  raised, 
and  to  disburse  it  in  payment  of  the  debts  of  the  United 
States;  what  duties  should  be  required  of  them;  when  and 
how,  and  to  whom  they  should  account,  and  what  security 
they  should  furnish,  and  to  lohat  remedies  they  should  he  sub- 
jected to  enforce  the  proper  discharge  of  their  duties.  Congress 
tans  to  determine.  In  the  exercise  of  their  powers,  they  have 
required  collectors  of  customs  to  be  appointed;  made  it  in- 
cumbent on  them  to  account,  from  time  to  time,  with  certain 
officers  of  the  Treasury  Department,  and  to  furnish  sureties 
by  bond  for  the  payment  of  all  balances  of  the  public  money 
which  may  become  due  from  them.  And  by  the  act  of  1820, 
now  in  question,  they  have  undertaken  to  provide  summary 
means  to  compel  these  officers — and  in  case  of  their  default, 
their  sureties — to  pay  such  balances  of  the  public  money  as  may 
be  in  their  hands." 

Whatever  may  have  been  the  grounds  of  the  distinction 
originally  made  between  defaulters  of  the  public  revenue 
and  other  citizens,  the  case  of  such  defaulting  officers  is 
clearly  shown  to  be  an  exception  to  the  general  rule,  rest- 
ing upon  very  special  circumstances,  and  the  case  cited  and 
relied  on  is  a  striking  illustration  of  the  maxim  that  ''  the 
exception  proves  the  rule." 

But,  again,  under  the  statute  of  1820  (3  Stat.  U.  S.  595), 
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bj  the  provisions  of  section  4,  the  party  did  in  fact  have 
an  opportunity  to  be  heard  before  he  could  be  deprived 
of  his  property.  That  section  provided  "that  if  any  per- 
son shoald  consider  himself  aggrieved  by  any  warrant 
issued  under  this  act,  he  may  prefer  a  bill  of  complaint 
to  any  District  Judge  of  the  United  States,  setting  forth 
the  nature  and  extent  of  the  injury  of  which  he  complains," 
and  have  a  hearing.  It  is  true  that  there  was  a  determina- 
tion of  his  liability,  and  process  issued,  which  would  be- 
come final  and  conclusive  if  he  did  not  ask  for  a  hearing, 
and  Mr.  Justice  Curtis  observes  upon  this  section:  **The 
act  of  1820  makes  such  a  provision  for  reviewing  the  de- 
cision of  the  accounting  officers  of  the  Treasury.  But  un- 
til it  is  reviewed  it  is  final  and  binding."  So  in  all  cases 
of  taxes  under  the  Constitution  of  California,  except  where 
the  assessment  is  by  the  State  Board  of  Equalization,  the 
assessment  is  first  made  by  the  assessor,  and  the  tax-payer 
may  afterwards,  on  a  proper  petition,  have  the  action  of 
the  assessor  reviewed  by  the  Board  of  Equalization,  and 
thus  have  an  opportunity  to  be  heard  before  his  property 
is  finally  appropriated;  yet,  if  he  does  not  apply  for  such 
review,  the  tax  levy  becomes  final  and  conclusive,  and  will 
be  collected  in  the  ordinary  way  by  seizure  and  sale,  or 
such  other  means  as  may  be  provided. 

Both  the  ordinary  tax-payer  under  the  laws  of  California 
and  the  defaulting  officers  under  the  act  of  1820,  there- 
fore, have  an  opportunity  to  be  heard  before  their  property 
can  be  finally  appropriated,  in  a  similar  sense,  and  at  a 
corresponding  stage  of  the  proceeding.  If  the  opportunity 
thus  afforded  the  tax-payer  is  in  accordance  with  due 
process  of  law  within  the  general  rule,  it  is  not  apparent 
why  the  opportunity  afforded  the  defaulting  officer  by  the 
act  of  1820  is  not  also.  They  both  stand  upon  the  same 
footing  as  to  the  time  when  an  opportunity  to  be  heard  is 
given — the  first  determination  before  a  hearing  being  only 
provisional;  the  accounting  and  seizure  under  the  act  of 
1820  being  something  in  the  nature  of  an  attachment  to 
secure  a  lien,  with  an  opportunity  to  be  afterwards  heard  if 
the  amount  claimed  by  the  Government  is  not,  in  fact,  due. 
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In  oar  jadgment,  this  case  in  no  sense  or  particular  con- 
flicts with  the  point  decided  by  us  as  to  the  general  rale — 
and  the  rule  applicable  to  that  case — in  the  San  Mateo 
County  Case;  on  the  contrary,  we  think  it  a  strong  case  to 
support  the  rale.  It  was  cited  by  counsel  and  considered 
by  us  in  the  San  Maieo  Caae^  bat  we  did  not  think  it  mili- 
tated against  our  decision,  and  we  did  not  deem  it  neces- 
sary to  extend  the  discussion  by  noticing  it  in  the  opinions 
delivered.  But  after  carefully  reviewing  the  case,  in  con- 
sequence of  its  being  so  confidently  relied  on,  and  the  only 
one  relied  on,  as  being  inconsistent  with  our  decision  ou 
this  point,  we  think  it  may  well  be  cited  by  us  as  a  strong 
authority  in  support  of  our  judgment.  These  tax  cases 
certainly  are  not  within  the  exception  recognized  in  that 
case.  The  case  is  the  only  authority  cited — uuless  the  lllu 
nois  Railroad  Tax  Cases  (92  U.  S.  575)  were  so  regarded  by 
counsel — claimed  to  be  in  conflict  with  our  decision  on  this 
point,  and  the  Hoboken  Land  Case  cited  had  no  relation  at 
all  to  what  is  necessary  to  constitute  a  valid  levy  of  a  pub- 
lic tax.  No  authority  was  cited  to  show  that  a  tax  levy 
upon  property  to  be  assessed  upon  evidence  of  its  value  is 
one  of  the  exceptions  to  the  general  rule,  that  an  oppor- 
tunity to  be  heard  before  property  can  be  taken  from  its 
owner  and  appropriated  to  public  use,  is  an  essential 
element  of  "due  process  of  law." 

In  the  Illinois  Bailroad  Tax  Cases,  referred  to  by  counsel, 
the  points  discussed  and  relied  on  were,  that  the  act  under 
which  the  tax  was  levied  and  equalized  was  void  as  being 
in  contravention  of  the  Constitution  of  Illinois;  and  that 
the  bills  in  chancery  filed  presented  no  case  for  an  injunc- 
tion, for  the  reason  that  there  had  been  no  payment  or 
tender  of  so  much  of  the  tax  as  was  conceded  ought  to  be 
paid.  The  court  rested  its  decision  mainly  upon  the  latter 
ground,  but  also  held  that  as  the  Supreme  Court  of  Illinois 
had  decided  the  act  not  to  be  in  contravention  of  the  State 
Constitution,  that  decision  would  control  the  action  of  the 
Courts  of  the  United  States.  The  Court,  however,  ex- 
pressed its  concurrence  with  the  views  of  the  State  Supreme 
Court  on  that  point.     In  the  course  of  the  opinion  delivered, 
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it  was  said,  that  the  State  Board  of  Equalization  of  Illinois^ 
in  equalizing  the  taxes  of  the  several  counties — the  equal- 
ization being  by  classes  and  counties — need  give  no  notice 
to  individual  tax-payers,  other  than  such  as  the  law  afforded; 
but,  as  I  understand  the  decision,  this  was  said  with  refer- 
ence to  the  point,  whether  the  statute  was  valid  under  the 
State  Constitution.  There  does  not  appear  to  have  been 
any  poiut  argued,  or  relied  on,  as  to  what  constitutes  ''due 
process  of  law;*"  and  the  court  in  its  decision  does  not  de- 
cide, discass,  or  even  allude  to  the  question,  as  to  what  are 
the  necessary  elements  of  "due  process  of  law,"  with  ref- 
erence to  taxation,  or  otherwise,  within  the  meaning  of  the 
Fourteenth  Amendment  to  the  National  Constitution.  That 
question  was,  evidently,  not  considered.  We,  therefore, 
do  not  regard  the  observations  made  in  the  course  of  the 
opinion  upon  statutory  notice  in  its  relation  to  the  equaliza- 
tion of  tuxes,  on  the  question  of  the  validity  of  the  statute 
under  the  State  Constitution,  or  other  casual  remarks  upon 
points  not  argued,  or  well  considered^  as  authoritative  upon 
the  poiut  now  under  consideration. 

This  case,  as  was  the  San  Mateo  Case,  has  been  laboriously 
prepared,  and  elaborately  argued  by  many  eminent  counsel, 
and  if  the  industry  of  the  Attorney-General,  and  of  a  large 
number  of  attorneys  and  special  counsel  for  the  numerous 
counties  interested  has  failed  to  find  any  recognition  of  the 
principle  they  were  endeavoring  to  maintain,  either  in  the 
practice  of  the  several  States,  in  the  text-books,  or  decisions, 
or  even  dicta  of  the  courts,  we  think  it  will  be  safe  to  pre- 
sume that  none  can  be  found.  The  assertion  of  counsel, 
wbich  is  extraordinary  for  the  positiveness  with  which  it  is 
made,  that  the  court  ''finds  no  warrant  whatever  in  the 
books"  for  the  views  expressed  in  the  San  Mateo  Case,  that 
an  opportunity  to  be  heard,  before  property  can  be  com- 
pulsorily  taken  from  a  person  in  the  form  of  a  general  tax 
upon  property,  is  an  essential  element  in  "due  process  of 
law,"  may  be  attributed  to  the  zeal  of  the  advocate.  It  is 
not  founded  upon  any  pretense  that  the  language  quoted 
from  the  various  cases  cited,  is  not  found  in  the  decisions, 
but  on  the  ground  that  in  some  of  the  cases  the  decision  did 
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not  turn  upon  the  precise  point,  whether  such  an  opportu- 
nity is  an  essential  element  of  "due  process  of  law,"  and 
that  in  other  cases  the  question  arose  in  relation  to  local 
assessments  for  street  inprovements  and  the  like,  and  not  on 
assessments  for  taxes  for  general  revenue  under  laws  pro- 
viding for  the  ordinary  general  expenses  of  the  State,  county, 
or  city. 

As  to  the  first  class  of  cases,  one  of  the  counsel  of  the 
defendants  well  says,  and  his  language  is  adopted  as  a  clear 
general  statement  of  a  principle  often  acted  upon  by  the 
courts:  "The  existence  of  doctrines  and  rules  of  law  is  often 
shown  and  established  by  a  continuous  and  uniform  series 
of  judicial  dicia,  incorporated  into  their  opinions  by  judges 
arguendo,  although,  perhaps,  the  actual  facts  of  the  cases 
under  discussion  did  not  absolutely  require  the  statement 
of  such  doctrines  or  rules.  And  here  you  will  discrimi- 
nate. *  *  *  These  expressions  of  judicial  opinion  may 
be  correct,  or  may  not  be  correct.  They  may  be  expressions 
of  well-settled  rules,  of  well-settled  and  established  princi- 
ples— principles,  the  statement  of  which  is  not  absolutely 
necessary  to  the  final  decision — and  yet  a  continuous  and 
uniform  series  of  such  judicial  statements  is  often  very  high, 
in  fact  the  highest  evidence  of  the  existence  of  the  rule  of 
law  which  they  do  set  out.  One  simple  dictum  may  not  be 
of  much  weight,  or  it  might  have  much  weight,  depending 
largely  upon  the  ability,  the  character,  and  authority  of  the 
judge.  But  a  uniform  conaensua  of  such  judicial  expressions 
of  opinion,  even  when  they  are  dicta  of  different  judges  iu 
various  courts,  especially  when  they  have  been  accepted  by 
able  text-writers,  and  not  contradicted  by  a  single  direct 
decision,  is  fis  high  evidence  of  a  doctrine  or  rule  as  can  be 
found." 

Iu  all  the  cases  of  this  class  cited  by  the  court,  even  if  the 
decision  did  not  turn  upon  this  point  of  constitutional  law, 
the  discussion  was  cognate  to  it,  and  the  Judges  clearly  and 
distinctly  stated  the  right  to  an  opportunity  to  be  heard,  as 
a  constitutional  right.  Some  of  these  declarations  can 
scarcely  be  called  dicta,  and  they  relate  both  to  general 
taxation  and  local  assessments.     While  such  assertions  of 
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the  principle  of.  law  maj  not  be  of  so  controlling  a  character 
as  a  decision  of  a  court  of  acknowledged  authority,  directly 
determining  the  point  in  issue  upon  mature  consideration, 
they  are,  certainly,  of  some  authority,  as  being  the  deliber- 
ately expressed  opinions  of  eminent  Judges,  and  entitled 
to  great  weight.  So,  also,  so  distinguished  a  jurist  and 
text-writer  as  Chief  Justice  Cooley,  gives  it  as  his  deliber- 
ate opinion — as  well  as  states  it  as  a  rule  drawn  from  the 
authorities  cited  by  him — that  notice  of  the  proceedings 
and  opportunity  to  be  heard  are  essential.  His  language 
is:  ''  We  should  say  that  notice  of  proceedings  in  such  cases 
and  an  opportunity  for  a  hearing  of  some  description  were 
matters  of  constitutional  right.  It  has  been  customary  to 
provide  for  them,  as  a  part  of  what  is  '  due  process  of  law ' 
for  these  cases,  and  it  is  not  to  be  assumed  that  constitu- 
tional provisions,  carefully  framed  for  the  protection  of 
property,  were  intended,  or  could  be  construed  to  sanction 
legislation  under  which  officers  might  secretly  assess  one 
for  any  amount  in  their  discretion,  without  giving  him  an 
opportunity  to  contest  the  justice  of  the  assessment.  It 
has  often  been  pointedly  and  emphatically  declared  that  it 
is  contrary  to  the  first  principles  of  justice  that  one  should 
be  condemned  unheard;  and  it  has  also  been  justly  observed 
of  taxing  officers  that  '  it  would  be  a  dangerous  prercedent 
to  hold  that  any  absolute  power  resides  in  them  to  tax,  as 
they  may  choose,  without  giving  any  notice  to  the  owner. 
It  is  a  power  liable  to  great  abuse,'  and  it  might  safely  have 
been  added,  it  is  a  power  that  under  such  circumstances 
would  be  certain  to  be  abused."  ''The  general  principles 
of  law  applicable  to  such  tribunals  oppose  the  exercise  of 
any  such  power." 

In  the  other  class  of  cases  arising  out  of  local  assess- 
ments the  point  was  directly  in  issue,  and  the  point  in  the 
case  upon  which  the  decision  turned,  and  in  no  case  was 
there  any  distinction  drawn  between  taxation  for  special 
local  purposes  and  general  taxation.  There  can  be  no  dif- 
ference. In  either  case,  whether  general  taxation  or  local 
assessment  for  special  purposes,  the  tax  or  assessment  is 

vied  and  collected  under  and  by  virtue  of  the  sovereign 
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power  of  taxation.  There  is  no  differeuce  in  the  power  or 
principle  exercised.  The  only  difference  recognized  is  the 
difference  in  the  mode  of  ascertaining  the  proper  amount  to 
be  paid  by  each.  Both  are  assessed  and  collected  for  a 
])nblic  purpose,  as  the  party's  share  of  the  public  burden, 
but  the  local  assessment  is  distributed  over  a  smaller  num- 
ber of  persons  and  a  more  limited  territory,  and  is  usually 
assessed  upon  that  part  of  the  property  supposed  to  be 
especially  benefited.  It  is  not  always,  and  perhaps  not 
usually,  assessed  according  to  the  value  of  the  property, 
but  according  to  benefits,  or  according  to  the  square  foot 
or  front  foot  or  number  of  acres,  or  on  some  such  principle 
of  apportionment.  It  is  as  necessary  to  apportion  it  ac- 
cording to  some  fixed,  uniform  rule,  requiring  action  of  a 
judicial  nature,  as  in  the  case  of  general  taxation.  This  rule 
is  the  only  distinction  recognized — both  systems  of  assess- 
ment and  collection  resting  ultimately  upon  the  sovereign 
power  of  taxation.  Emory  v.  The  City  of  San  Frajicisco,  28 
Cal.  349,  and  People  v.  Mayor  of  Brooklyn,  4  Com.  420,  well 
illustrate  the  only  distinction  between  general  taxation  and 
local  assessments,  and  none  affect  the  point  under  discus* 
sion.  In  both  it  is  necessary  to  ascertain  the  amount,  ex- 
tent, and  character  of  the  property  which  forms  the  basis 
of  the  public  charge,  and  on  account  of  which  it  is  to  be 
collected,  in  order  to  properly  apportion  to  each  owner  his 
proper  share  of  the  public  burden.  There  is  as  great  neces- 
sity for  him  to  have  an  opportunity  to  be  heard  before  the 
tax,  in  the  case  of  general  taxation,  becomes  final,  as  there 
is  in  the  case  of  an  assessment  for  local  purposes,  as  street 
improvements.  The  levying  and  collection  of  taxes  for 
general  purposes,  under  laws  providing  for  general  taxation, 
are  just  as  clearly  a  depriving  of  the  owner  of  his  property 
as  the  levy  and  collection  of  a  street  or  other  assessment 
for  local  purposes.  It  is  impossible  to  distinguish  them  ou 
this  point,  and  no  distinction  is  made  in  the  books.  A  de- 
cision of  the  point,  as  to  notice  and  opportunity  to  be  heard 
in  a  case  of  a  street  assessment,  is  just  as  clearly  an  author- 
ity directly  in  point  on  the  question  at  issue  as  though 
made  in  a  case  of  general  taxation,  and  it  would  be  equally 
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controlling.  The  authorities  arising  upon  the  assessment 
cited,  therefore,  are,  in  our  judgment,  authorities  directly 
and  fullj  in  point. 

Again,  so  far  as  we  are  advised — and  such  is  the  state- 
ment in  the  books,  which  has  not  been  controverted — it 
has  been  the  usual  practice  in  the  legislation  of  all  the 
States,  at  some  point  in  the  proceedings,  to  levy  and  col- 
lect a  tax  based  upon  property,  where  it  is  necessary  to 
ascertain  its  amount,  character,  and  value,  before  the  lia- 
bility becomes  finally  and  irrevocably  fixed,  to  give  to  the 
owner  or  tax-payer  an  opportunity  to  be  heard.  Sach  has 
always  been,  and  is  now,  the  case  under  the  Constitution 
of  California,  except  as  to  railroads  operated  in  more  than 
one  county;  and  where  there  has  been  a  departure  from 
the  rule,  and  the  validity  of  such  statutes  litigated,  on  the 
ground  of  want  of  due  process  of  law,  as  we  have  seen,  the 
statutes  have  been  overthrown.  The  fact  of  such  general 
practice  in  legislation  is  very  persuasive  evidence  that, 
in  the  estimation  of  the  legislators  and  people  of  the 
several  States,  an  opportunity  to  be  heard  in  such  cases  is 
an  important  element  in  "due  process  of  law."  This  is  of 
itself  authority  entitled  to  serious  consideration.  As  the 
case  stands,  then,  no  decision  of  any  Court,  no  dictum  of 
any  respectable  judge,  other  than  so  far  as  the  cases  cited 
may  be  so  regarded,  no  passage  from  any  text-writer  has 
been  brought  to  our  notice  which  is  in  direct  conflict  with 
the  law  and  principles  as  stated  in  the  citations  made  by 
us  on  this  point  in  the  San  Mateo  Case. 

In  view  of  the  numerous  dicta — conceding  them  to  be, 
properly,  dicta — of  able  judges  in  one  class  of  cases  cited; 
of  the  able  decisions,  directly  in  point,  in  the  other  class 
arising  under  local  assessment  laws;  of  the  assumption  of 
the  existence  of  the  rule  by  the  United  States  Supreme 
Court  in  Davidson  v.  New  Orleans;  of  the  adoption  and 
laying  down  of  the  rule  by  text-writers  of  the  highest 
eminence  and  judicially  recognized  authority;  in  view  of 
the  general  legislation  of  the  States  upon  the  subject,  from 
the  beginning  recognizing,  and,  practically,  acting  upon 
the  principle,  and  in  view  of  the  further  fact,  that  no  de- 
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cision  of  a  judge,  or  statement  of  the  rule  by  text-writers 
to  the  contrary,  has  been  brought  to  our  notice,  we  think 
that  the  Court  was  fully  justified,  in  the  San  Mateo  Case, 
in  expressing  the  belief,  that  the  authorities  established 
beyond  all  controversy,  that  somewhere  in  the  proceeding 
of  assessing  a  tax  upon  property,  where  it  is  necessary  to 
ascertain  its  amount,  character,  and  value,  as  a  means  of 
apportionment  under  a  law,  or  State  Constitution — at  some 
point  before  the  amount  of  the  assessment  becomes  finally 
and  irrevocably  fixed — the  statute,  or  State  Constitution, 
must  provide  for  notice  to  be  given  to  the  owner  of  the 
property  taxed,  and  an  opportunity  be  afforded  to  make  ob- 
jections and  be  heard  upon  them.  If  this  defendant,  on  its 
large  amount  of  property,  can  he  laiofully  taxed  unheard,  then 
it  is  competent  foi*  the  State  to  abolish  all  right  to  be  heard,  and 
every  person  can  be  taxed  unheard  at  the  arbitrary  vnll  of  the 
taxing  officers. 

We  have  never  contended  that  some  species  of  taxes,  as  a 
poll  tax,  license  tax  upon  occupations,  trades,  etc.,  where 
the  tax  is  specific,  and  not  od  valorem,  and  does  not  depend 
upon  the  amount  of  the  business  done,  and  the  like,  may 
not  be  levied  without  an  opportunity  to  be  heard.  Taxes 
of  these  and  like  kinds  operate  upon  all  alike,  and  a  hearing 
would  be  of  no  possible  avail.  The  law  itself  fixes  the 
amount.  It  is  a  legislative  act,  wherein  the  objecls  of  taxa- 
tion are  indicated,  and  amount  fixed  alike  for  all,  leaving 
nothing  of  a  judicial  nature  to  inquire  into  or  determine. 
But,  where  the  tax  is  based  upon  the  amount,  character, 
condition,  and  value  of  property,  the  amount  of  business, 
income,  etc.,  and  it  is  necessary  to  inquire  into,  examine, 
hear  evidence,  and  decide  upon  these  matters,  in  order  to 
assign  to  each  individual  his  proper  share  of  the  public 
burden,  he  is  entitled  to  notice  of  some  kind,  and  an  oppor- 
tunity to  be  heard,  before  the  extent  of  his  liability  is  finally 
and  irrevocably  fixed.  The  notice  may  not  be  required  to 
be  personal  to  each  individual,  or  anything  other  than  statu- 
tory, but  the  statute  should  fix  some  time  within,  and  place 
at  which,  he  may  appear,  and  must  give  to  the  tax-payer  a 
right  and  some  opportunity  to  appear  and  be  heard  upon 
15 
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the  matter.  He  may  not  succeed  in  reducing  his  tax,  but 
the  law  affording  an  opportunity  presumes  that  justice  will 
be  done,  upon  proper  hearing  and  proofs,  by  the  officers 
charged  with  the  duty  of  doing  justice  in  these  matters. 
To  the  suggestion  that  a  party  is  as  much  entitled  to  be 
heard  upon  the  fixing  of  the  rate  of  taxation,  as  to  ascertain* 
ing  the  kind,  amount,  and  value  of  the  property,  it  is  suffi- 
cient to  observe  that  fixing  the  rate  is  a  matter  of  legislative 
discretion  and  a  legislative  act.  An  estimate  of  the  amount 
of  revenue  required  and  of  the  probable  total  amount  of  prop- 
erty upon  which  it  must  be  imposed,  being  made — the  rate 
is  fixed  by  the  Legislature  upon  that  basis,  making  the  allow- 
ance, suggested  by  experience,  for  inability  to  collect  the 
whole  tax.  When  fixed,  it  operates  equally  upon  all.  It  is 
only  when  it  is  necessary  to  ascertain  the  kind,  amount, 
condition,  and  value  of  each  man's  property  for  the  purpose 
of  apportioning  his  proper  share  of  the  burden,  that  it  is 
necessary  to  act  judicially,  and  to  give  an  opportunity  to  be 
heard  before  the  amount  shall  be  finally  and  irrevocably 
fixed. 

Second.  We  are  of  the  opinion,  expressed  in  the  San 
McUeo  Case,  that  the  statement  required  by  section  3664  of 
the  Political  Code,  as  adopted  in  1880,  does  not  afford 
notice  and  an  opportunity  to  be  heard  sufficient  to  constitute 
''due  process  of  law,"  within  the  meaning  of  the  constitu- 
tional provision,  for  the  reasons  there  stated.  (8  Sawyer, 
296.)  In  this  case,  the  assessment  was,  largely,  in  excess 
of  the  valuation  furnished  by  the  railroad  officials,  in  pur- 
suance of  section  3664.  As  to  the  supposed  Statutes  of 
1881,  an  error  in  the  printed  journal  appears,  which  was  not 
called  to  our  attention  at  the  hearing  of  the  San  Mateo  case. 
Upon  counting  the  names  of  those  appearing  among  the 
ayes  in  the  printed  journal  (Jour.  Ass.,  24th  session,  page 
472)  there  are  found  to  be  forty-one  names,  which  consti- 
tute just  a  majority,  although  they  are  footed  up  as  thirty- 
nine,  and  the  announcement  by  the  Speaker  was,  that  there 
were  thirty-nine  ayes,  and  thirty-two  noes.  The  Speaker 
declared  ''  that  this  was  not  the  final  action  on  the  bill,  and 
that  the  House  had  concurred  in  Senate  amendments  to 
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Assembly  Bill  No.  475,  by  a  vote  of  thirky-nine  ayes,  to 
thirty-two  noes."  (Id.  473.)  Mr.  Paulk  appealed  from  the 
decision  of  the  Chair,  ''on  the  ground  that  forty-one  votes 
were  required  for  concurrence."  On  motion  of  Mr.  Hbitt, 
this  appeal  loaa  laid  on  (lie  table.  Mr.  Hale  filed  a  protest, 
the  ground  being  ''that  on  vote  taken  on  the  motion  to  con- 
cur in  the  said  Senate  amendments,  and  the  only  action  taken 
by  this  Assembly  on  said  bill,  as  amended  in  the  Senate, 
whereby  it  was  passed  by  the  Assembly,  there  was  less  than 
a  majority  of  the  members  of  the  Assembly  voting  therefor; 
and,  therefore,  said  bill,  having  upon  said  final  vote  re- 
ceived less  than  a  constitutional  majority  of  the  Assembly, 
I  protest,  as  aforesaid,  that  such  bill  should  have  been  de- 
clared lost."  (Id.  475.)  The  Speaker  then  again  "stated 
that  the  action  on  Senate  amendments  to  the  bill  was  not 
a  final  action  on  the  hilly  and,  consequently,  concurrence  or 
non-concurrence  in  the  amendments  required  a  majority 
vote  only."  (Id.  475.)  Mr.  Griffith  thereupon  said:  "The 
decision  of  the  Speaker  and  the  House,  to  the  effect  that 
less  than  a  majority  of  the  whole  can  concur  in  an  amend- 
ment which  may  take  all  the  virtue  out  of  a  bill,  I  regard 
as  dangerous.  *  *  *  Wherefore  I  desire  to  enter  my 
solemn  protest  against  such  proceedings."  (Id.  475.)  And 
Mr.  Kellogg  said:  "I  desire  to  have  my  protest  entered 
upon  the  journal  of  this  Assembly  against  the  decision  of 
the  Speaker,  in  declaring  that  the  Assembly  had  concurred 
in  the  Senate  amendments  to  the  bill,  "*"  ^  ^  for  the  reason 
that  the  journal  shows  that  forty-one  members  did  not  vote 
aye  in  concurring  with  said  amendments." 

This  was  the  last  action  of  the  House  on  this  bill.  It  will 
be  seen,  then,  that,  while  upon  counting  up  the  ayes  in  the 
printed  journal  forty-one  names  are  found,  yet  that  they 
were  footed  up  and  carried  out  as  thirty-nine;  the  vote  was 
announced  by  the  Speaker  as  thirty-nine,  and  the  whole 
subsequent  action  of  the  House  was  upon  the  assumption 
that  there  were  but  thirty-nine.  Upon  comparing  the 
printed  journal  with  the  original  written  journal,  however, 
on  file  in  the  office  of  the  Secretary  of  State,  it  is  conceded, 
on  all  sides,  that  they  do  not  agree  in  the  names  voting  aye, 
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the  original  tm//en  journal  containing  only  forty  names,  one 
of  the  names  in  the  pritUed  journal  not  appealing  in  the 
tvrUlen  jonrnal.  We  are  of  opinion  that  the  written  jonmal 
is  the  authentic  official  record,  and  that  it  corresponds  with, 
and  is  sustained  by,  all  the  other  parts  of  the  printed 
journal,  and  with  the  announcement  of  the  Speaker,  and  all 
the  action  of  the  House,  and  that  it  must  control.  It, 
therefore,  affirmatively  appears  that  the  act  never  passed, 
and  never  became  a  law  of  the  State  of  California. 

Besides,  it  was  officially  announced  by  the  Speaker  at 
the  time,  and  so  recorded,  that  this  toas  not  the  final  passage 
of  the  bill,  and  that  it  was  on  this  ground  that  the  amend- 
ments were  concurred  in  by  a  vote  less  than  the  number 
required  by  the  Constitution  on  the  final  passage  of  a  bill. 
There  was  no  appeal  from  this  decision,  and  it  does  not 
appear  to  have  been  revoked.  No  other  vote  appears  to 
have  been  had,  or  other  announcement  by  the  Speaker 
made  in  regard  to  this  bill.  No  other  action  was  had  by 
the  House,  except  on  March  4th,  being  the  last  act  before 
adjournment  sine  die,  the  bill  was  reported  as  correctly 
enrolled,  and  as  having  been  presented  to  the  Governor  for 
approval.  No  action  was  taken  on  this  report,  and  the  bill 
does  not  appear  to  have  been  reported  to  the  House  as 
having  been  approved.  At  the  time  of  the  adjournment  of 
the  Legislature,  therefore,  there  was  an  appeal  pending, 
lying  on  the  table,  liable  to  be  called  up  at  any  time  from 
the  very  decision  of  the  Chair  declaring  the  amendments  to 
be  concurred  in.  Thus,  there  had  been  no  final  action  on 
this  question,  unless  the  report  of  the  Committee  on  En* 
rollment,  without  further  action  thereon,  can  be  so  re- 
garded, and  the  whole  matter  was  still  in  the  control  of  the 
House,  and  unfinished  business,  when  the  Legislature  was 
dissolved  by  adjournment  and  lapse  of  time. 

At  the  time  the  assessment  in  question  was  made,  then, 
neither  the  Constitution  nor  any  statute  of  California  gave 
the  defendant  any  right,  or  aflforded  it  any  legal  notice  of 
the  proceeding,  or  opportunity  to  be  heard  as  to  the  cor- 
rectness or  propriety  of  the  assessment.  The  assessment 
was  an  arbitrary  exercise  of  power  by  the  State  Board  of 
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Equalization,  aooording  to  its  own  will  and  pleasure.  It  is 
true  that  in  some  of  the  cases,  though  not  in  this  case,  an 
agent  of  defendant  did  appear  before  the  board,  after  the 
assessment  was  made,  and  sought  to  get  the  assessment  re* 
duced;  and  the  board,  after  hearing  the  application,  refused 
to  reduce  the  assessment,  but  upon  what  grounds  it  does 
not  appear.  The  defendant  offered  to  show,  by  the  testi- 
mony of  members  of  the  board,  upon  what  ground  the 
refusal  was  made,  but  the  evidence  was  ruled  out  on  the 
objection  of  the  plaintiff  that  it  was  incompetent.  As  there 
was  no  law  authorizing  such  an  application  or  hearing,  or 
authorizing  a  modification  of  the  assessment  by  the  board 
upon  such  application,  and  the  listening  to  the  application 
was  a  mere  matter  of  grace,  it  is  the  legal  presumption  that 
the  board  acted  in  conformity  with  the  law  and  put  its  re- 
fusal on  that  ground — that  it  would  be  unlawful  to  reduce 
the  amount.  But  whether  it  did  or  not  can  make  no  differ- 
ence. 

If  such  a  right  and  opportunity  to  be  heard  is  an  essen- 
tial element  of  'Mue  process  of  law,"  the  law  must  provide 
for  it  as  a  right.  The  party  is  not  required  to  accept  the 
boon  by  the  favor  or  good  nature  of  the  officers.  And  as 
the  proceeding  would  be  wholly  without  the  pale  of  the 
law,  it  will  not  be  presumed  that  the  board  would  act  with 
that  nice  regard  to  judicial  fairness,  or  that  proper  sense  of 
judicial  responsibility,  that  would  characterize  their  pro- 
ceedings when  acting  wholly  within  the  limits  of  their  offi- 
cial duties  as  imposed  upon  them  by  law. 

Third.  The  next  question  is  whether  the  provision  of  the 
State  Constitution,  under  which  the  assessment  in  question 
was  made,  is  in  conflict  with  the  clause  of  the  Fourteenth 
Amendment  to  the  National  Constitution,  which  provides 
that  no  state  ''  shall  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws."  In  order  that  my 
views  on  this  point  may  be  presented  in  a  connected,  un- 
broken order,  I  shall  adopt  the  reasoning  contained  in  the 
discussion  of  the  fifth  point  of  my  opinion  in  the  San  ilaleo 
Case,  with  such  additional  observations,  incorporated  at  the 
proper  places^  as  occur  to  me,  illustrative  of  the  views  en- 
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tertained.  In  the  forcible  and  accurate  language  of  Mr. 
Edmunds,  which  I  cannot  improve,  the  *' Fourteenth 
Amendment  was  a  new  Magna  Charta  that  was  in  fact,  in 
form,  and  in  effect  a  fundamental  security  to  every  person 
in  the  state  in  respect  of  every  private  right  that  could  be 
invaded;  and  an  absolute  affirmation  of  equality  of  civil 
rights  to  all  persons  before  the  law.  The  first  clause  for- 
bids the  state  to  touch  life,  liberty,  or  property  without  due 
process  of  law;  and  the  second  forbids  that  even  tmth  due  pro- 
cess of  law  any  person  shall  be  denied  the  equal  protection 
of  the  laws.  This  is  the  plain  letter  of  the  amendment. 
It  is  its  intrinsic  and  beneficent  spiriti  and  it  was  its  pur- 
pose.*'   *    *    *    * 

"What,  then,  is  equality  of  protection?  A  civil  right 
under  a  government  is  a  distinct  thing  from  a  polilical  right 
in  it;  thus  a  state  may  deny  to  females  the  right  to  vote, 
but  it  cannot  deny  to  them  the  right  to  sue  in  courts  or  im- 
pose on  their  property  all  the  burdens  of  the  community. 
To  hold  otherwise  would  lead  to  the  affirmation  of  the  right 
of  the  State  to  make  race,  or  color,  or  religion,  or  age,  or 
stature  the  criterion  of  civil  rights,  and  to  exert  the  abso- 
lute right  of  confiscation  by  classes  or  descriptions;  for,  in 
such  a  case,  every  person  of  that  class  or  description  would 
stand  on  an  equality  with  his  fellow-victims." 

''It  is  not  denied  that  a  State  may  classify  the  persons 
who  are  to  perform  certain  public  duties  or  bear  certain 
public  burdens,  based  upon  personal  peculiarities  of  either 
sex  or  calling,  etc.,  as  to  require  military  service  only  from 
males,  or  to  exempt  females  from  a  poll  tax,  and  impose 
license  tax  upon  certain  trades,  or  tax  all  franchises  of  cor- 
porations and  their  special  privileges;  but  it  could  not  im- 
pose a  poll  tax  on  one-half  its  male  or  female  citizens  that 
it  did  not  impose  on  the  rest  in  like  degree.  And  when  we 
come  to  the  case  of  property,  as  propei-ty,  to  be  affected  by 
a  tax,  or  any  other  imposition  imposed  upon  it  as  a  thing  of 
value,  a  distinction  cannot  be  made  to  depend  upon  char- 
acter, or  occupation,  or  quality,  or  any  individual  charac- 
teristic of  the  citizen.  To  hold  otherwise  would  be  to  set 
up  the  very  essence  of  tyranny  and  arbitrary  power." 
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**  *  Equal  protection '  is  the  same  protection  under  the  same 
circnmstances;  all  are  to  stand  alike  in  like  intrinsic  condi- 
tions. Holding  property  as  property  is  certainly  a  like  in- 
trinsic condition.  In  the  administration  of  justice,  if  the 
criterion  of  a  right  to  sue  be  value,  all  must  hav^  the  same 
right  when  the  same  value  is  concerned;  or  if  the  criterion 
be  the  nature  of  the  controversy,  all  must  have  the  same 
right  whose  cases  are  of  the  same  nature.  This  appears  to 
be  too  clear  for  discussion." 

''So,  too,  in  the  matter  of  taxation,  if  the  tax,  as  in  this 
case,  be  laid  upon  the  values  of  property,  all  persons  must 
stand  on  the  same  footing,  according  to  the  value  of  their 
respective  property,  as  to  the  proportionate  burden  they 
are  to  bear  in  respect  to  the  value." 

''The  farmer  must  be  assessed  at  the  same  rate  for  the 
value  of  his  land  as  the  lawyer  for  the  value  of  his  land, 
and  he  must  have  the  same  right  of  notice  and  hearing, 
etc.,  as  his  fellow-citizens  of  other  callings;  and  if  deduc- 
tions are  provided  to  be  made  from  values  on  account  of 
debts  (which  is  only  a  method  of  reaching  eflfective  value) 
of  one  class  of  citizens,  they  must  be  made  from  those  of 
other  classes,  without  reference  to  what  particular  charac- 
teristics as  citizens  or  persons  they  may  have,  as  sex,  or 
race,  or  age,  or  quality,  or  calling." 

"The  basis  of  the  imposition  being  property y  as  sv/ch,  the 
fact  that  certain  property  is  owned  by  a  corporation,  or  a 
white  man,  or  a  man  of  bad  character,  or  a  clergyman,  can- 
not be  made  the  ground  of  a  levy,  that,  both  in  form,  in 
fact,  and  in  result,  is  unequal  and  injurious.  Any  other 
doctrine  necessarily  implies  that  the  State  may  carry  stich 
unequal  exactions  to  the  end  of  complete  confiscation  by 
edict  of  all  the  property  of  any  classs,  or  man,  who,  during 
the  passion  of  the  hour,  may  not  be  in  the  sunshine  of  pop- 
ularity." 

It  is  insisted  that  the  constitutional  provision  under  which 
the  tax  in  question  is  levied  does  not  deny  to  the  defendant 
the  equal  protection  of  the  laws,  and  it  is  sought  to  main- 
tain the  validity  of  the  provision  on  the  ground  that  it  is  a 
proper  exercise  of  the  principle  of  classification — that  the 
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property  is  classified  according  to  its  condition  and  use — 
and  on  that  ground  properly  taxed  upon  a  basis  different 
from  that  applied  to  other  property.  The  provision  to  be 
considered  is  as  follows : 

"A  mortgage,  deed  of  trust,  contract,  or  other  obligation 
by  which  a  debt  is  secured,  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated  as  an  interest  in 
the  property  affected  thereby.  Eoccept  as  to  railroad  and 
other  quasi  public  corporations,  in  case  of  debts  so  secured, 
the  value  of  the  property  affected  by  such  mortgage,  deed 
of  trust,  contract  or  obligation,  less  the  value  of  such 
security,  shall  be  assessed  to  the  owner  of  the  property, 
and  the  value  of  such  security  shall  be  assessed  and  taxed 
to  the  owner  thereof,  in  the  county,  city,  or  district  in  which 
the  property  affected  thereby  is  situate.  The  taxes  so  levied 
shall  be  a  lien  upon  the  property  and  security,  and  may  be 
paid  by  either  party  to  such  security;  if  paid  by  the  owner 
of  such  security,  the  tax  so  levied  upon  the  property  affected 
thereby  shall  become  a  part  of  the  debt  so  secured;  if  the 
owner  of  the  property  shall  pay  the  tax  so  levied  on  such 
security,  it  shall  constitute  a  payment  thereon,  and  to  the 
extent  of  such  payment  a  full  discharge  thereof:  Provided, 
that  if  any  such  security  or  indebtedness  shall  be  paid  by 
any  such  debtor  or  debtors,  after  assessment  and  before  the 
tax  levy,  tbe  amount  of  such  levy  may  likewise  be  retained 
by  such  debtor  or  debtors,  and  shall  be  computed  accord- 
ing to  the  tax  levy  for  the  preceding  year." 

Whatever  the  property,  then,  real  or  personal,  mortgaged 
to  secure  a  debt,  the  value  of  the  debt  so  secured,  in  the 
case  of  everybody,  except  a  '^  railroad  and  othei^  quasi  public 
corporation,''^  is  to  be  deducted  from  the  value  of  the  prop- 
erty mortgaged,  and  the  value  only  of  the  property  mort- 
gaged, **less  the  value  of  such  security,  shall  be  assessed 
and  taxed  to  the  owner  of  the  property,  and  the  value 
of  such  security  shall  be  assessed  and  taxed  to  the  owner 
thereof."  That  is  to  say,  that  the  property  is  to  be  divided 
between  the  parties  according  to  the  value  of  their  respect- 
ive interests,  and  whatever  the  nature  or  extent  of  the 
interest  of  each  in  the  property  may  be,  it  shall  be  taxed  to 


Dist.  Cal.]  The  Santa  Clara  Railroad  Tax  Case.       233 

1883.]  Opinion  of  Sawyer,  G.  J.,  concurring. 

the  real  owner.  But  in  the  case  of  "  a  railroad  and  other 
quasi  public  corporation/'  there  is  to  be  no  redaction  of 
the  value  of  the  mortgaged  property — no  division  accord- 
ing to  the  interests  of  each — ^and  the  whole  is  to  be  taxed 
to  one  party,  although  he,  in  reality,  does  not  own  the 
whole.  In  one  case,  if  property  is  mortgaged  to  the  extent 
of  half  its  value,  the  owner  is  taxed  upon  one-half  the 
value,  and  the  owner  of  the  debt  secured,  or  the  mortgagee, 
is  taxed  upon  the  other  half.  But  in  the  other  case,  the 
owner  of  the  legal  title  to  the  property  is  assessed  and 
taxed  upon  the  whole  value  of  the  property,  and  the  other 
party,  who  is  interested  to  the  extent  of  one-half,  upon 
none.  A,  a  natural  person,  or  even  a  corporation  other 
than  one  of  the  excepted  class,  has  $50,000  in  cash — all 
the  property  he  has — and  purchases  of  B,  another  natural 
person,  a  piece  of  real  estate  for  1100,000,  that  being  its 
actual  value,  paying  one-half  down,  and  giving  a  mort- 
gage for  $50,000  to  secure  the  balance  of  the  purchase- 
money.  The  Constitution  in  effect  says — and  in  this  in- 
stance such  is  the  real  substantial  state  of  facts — that  A 
and  B  each  has  $50,000  in  the  property,  one- half  not  hav- 
ing been  paid  for  by  A,  and  each  shall  be  assessed  and 
pay  a  tax  upon  his  own  interest  in  it,  amounting  to  $50,- 
000.  A,  in  this  instance,  is  worth  only  $50,000,  and  if 
he  pays  taxes  upon  a  larger  amount,  he  pays  taxes  upon 
property  he  does  not  really  own — upon  property  owned 
by  somebody  else.  This  seems  to  be  a  self-evident  propo- 
sition. 

C,  **  a  railroad,"  or  "other  jaaai  public  corporation,"  also 
has  $50,000  cash,  and  purchases  of  B,  for  its  proper  use, 
an  adjoining  piece  of  real  estate  for  $100,000,  which  is  also 
its  actual  value,  paying  $50,000,  and  giving  a  mortgage  to 
secure  the  balance  of  the  purchase-money.  In  this  case, 
as  in  the  other,  the  actual  interest  of  each  in  the  property 
is  $50,000.  They  stand  precisely  upon  the  same  footing  in 
all  particulars  with  reference  to  the  property.  0  has  only 
$50,000  in  the  property — it  not  having  paid  for  the  other 
half — and  B,  the  rest.  But  in  this  case  the  Constitution 
says  that  C  shall,  nevertheless,  be  assessed  for  and  pay 
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taxes  upon  the  whole  property,  double  the  amount  he  really 
oiV7i8,  and  B  shall  not  he  required  to  pay  anything.  That  is 
to  say,  that  C  shall  not  only  pay  the  tax  on  its  own  prop- 
erty, but  the  tax  upon  B's  property;  that  money,  to  the 
amount  of  the  tax  assessed  upon  150,000,  belonging  to  B, 
shall  be  taken  by  the  State  or  county  from  G,  and  appro- 
priated to  the  use  and  for  the  benefit  of  B,  to  liquidate  B's 
share  of  the  public  burdens.  This  sum,  being  so  much 
more  than  O's  share  of  the  public  burdens,  and  being  in 
fact  B's  share,  the  result  of  the  operation  is,  not  only  to  take  so 
much  pi'opeHy  from  (7,  for  public  use,  toUhout  compensation, 
but  also  to  arbitrarily  take  it  from  Cand  apply  U  to  the  use  and 
benefit  of  another  private  party,  B,  unthout  compensation.  The 
result  toould  be  the  same,  whether  the  property  of  A,  B,  and  C, 
thus  situated  and  mortgaged,  is  land,  a  railroad  operated  in  one 
or  more  counties,  or  any  other  kind  of  property. 

Does  a  law  which  authorizes  such  proceedings — such 
discriminations — bear  or  press  equally  upon  A  and  C,  or 
equally  upon  B  and  G  ?  Is  G  equally  protected  in  its  rights 
of  property  with  A,  or  equally  protected  with  B,  or  equally 
tvith  all  other  natural  persons,  or  all  corporations  other  than 
railroad  or  other  qvxxsi  public  corporations?  Although 
situated  precisely  alike  with  reference  to  their  property, 
do  they  feel  the  pressure  of  the  public  burdens  equally  and 
alike?  The  question  does  not  appear  to  me  to  admit  of 
argument.  Upon  the  very  statement  of  the  proposition,  it 
seems  to  me  to  be  self-evident  that  a  law  authorizing  and 
requiring  such  proceedings  does  not  afford,  but  expressly 
denies,  the  equal  protection  of  the  laws.  The  Gonstitution, 
in  the  one  case,  says  that  ''the  mortgage,  deed  of  trust,  con- 
tract, or  obligation"  shall  be  ''deemed  and  treated  as  an 
interest  in  the  land  affected  thereby,"  which,  in  the  cases 
supposed,  together  with  the  debt  secured,  it  undoubtedly, 
in  fact,  is;  but,  in  effect,  the  Gonstitution  says  it  is  not  so 
in  the  other  case.  Different  kinds  of  property  may  require 
to  be  taxed  in  different  forms  and  modes,  in  order  to  be 
equally  taxed.  And  classifications  of  property  for  purposes 
of  taxation  should  have  reference  to  the  just  equality  of 
burdens,  so  far  as  that  is  practically  attainable.     Glassifica- 
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tion  should  have  reference  to  the  different  character,  situa- 
tion, and  circumstances  of  the  property,  making  a  different 
form  or  mode  of  taxation  proper,  if  not  absolutely  neces- 
sary. It  cannot  be  arbitrarily  made,  with  mere  reference 
to  the  nationality,  color,  or  character  of  the  owners,  whether 
natural  or  artificial  persons,  without  any  reference  to  a  dif- 
ference in  the  character,  situation,  or  circumstances  of  the 
property.  Should  second  mortgagees  foreclose  a  mortgage 
on  a  railroad  or  other  property  of  a  ''railroad "  or  "other 
quasi  public  corporation,"  and  a  natural  person  become  the 
purchaser  of  the  road  or  other  property  subject  to  the  prior 
mortgage,  at  the  next  annual  assessment  the  amount  of 
the  first  mortgage  bonds  or  indebtedness  secured  would 
be  deducted  from  the  value  of  the  road  or  other  prop- 
erty, and  the  amount  of  the  bonds  or  other  indebtedness 
assessed  to  the  mortgagees.  Such,  also,  would  be  the  re- 
sult in  the  case  before  supposed  if  C — a  railroad  or  other 
quasi  public  corporation — should  convey  its  land  to  a  nat- 
ural person,  subject  to  the  mortgage  to  B;  and  although 
there  would  be  no  change  in  the  condition,  circumstances, 
use,  or  value  of  the  property — the  change  being  only  in  the 
owner — C's  grantee  would  only  be  required  to  pay  one-half 
the  amount  of  taxes  which  0  had  been  compelled  to  pay, 
and  B,  who  before  paid  nothing,  would  be  required  to  pay 
the  other  half.  Should  the  Southern  Pacific  Bailroad  and 
its  lands  pass  into  the  hands  of  a  natural  person  upon  a 
foreclosure  and  sale,  under  a  second  mortgage,  subject  to 
the  mortgage  now  on  them,  the  value  of  this  very  security 
would  be  deducted  from  the  value  of  the  property  at  the 
next  annual  assessment.  Thus,  althongh  the  property  would 
in  all  respects  be  the  same,  and  similarly  situated,  and  ap- 
plied to  the  same  uses — for  natural  persons  as  well  as  cor- 
porations may  own  and  operate  railroads — a  mere  change 
in  the  ownership  would  require  and  effect  an  entire  change 
in  the  mode  and  basis  of  the  assessment,  and  the  amount  of 
taxes  levied  on  the  owner.  Nothing,  it  seems  to  me,  could 
more  clearly  demonstrate  the  unsoundness  of  the  proposi- 
tion, that  only  an  admissible  classification  of  property  for 
the  purposes  of  taxation  is  involved  in  the  different  schemes 
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provided  for  taxing  the  property  of  *' railroad  and  other 
quasi  public  corporations/'  and  the  property  of  natural  per- 
sons and  of  other  corporations.  Bailroad  and  other  qiuxsi 
public  corporations  are  not  even  pat  upon  the  same  footing 
with  other  corporations,  the  latter  being  placed  upon  an 
equality  with  natural  persons.  A  mere  change  of  owner- 
ship under  the  provisions  in  question  largely  affects  the 
amount  of  taxes  paid  by  the  owner  upon  the  same  property, 
without  any  change  in  the  character,  condition,  value,  use, 
or  circumstances  of  the  property  itself.  A  provision  that 
a  black  man  shall  pay  double  the  amount  of  taxes  paid  by 
a  white  man  on  the  same  kind  of  property  similarly  situated 
and  used,  or  upon  the  identical  property,  in  consequence  of 
a  mere  change  of  ownership  from  a  white  man  to  a  black 
man,  might  with  as  good  reason  be  sustained  on  the  princi- 
ple of  classification  invoked.  The  classification  in  this  case 
is  clearly  by  ownership,  and  not  by  condition  or  use. 

That  natural  persons  may  own  and  operate  a  railroad  in 
this  State  as  well  as  corporations  is  manifest  from  the  fact 
that  this  road  is  mortgaged  under  the  authority  of  the  laws 
of  the  State,  and  this  of  itself  necessarily  involves  the  power 
to  sell  and  convey,  in  case  the  occasion  arises,  under  a  de- 
cree of  foreclosure,  to  any  party  who  is  willing  to  pay  the 
highest  price  for  the  road.  It  also  appears  as  a  fact  in  this 
case  that  a  natural  person  purchased  a  railroad  operated  in 
more  than  one  county,  extending  from  Marysville,  in  the 
county  of  Tuba,  to  Oroville,  in  the  county  of  Butte,  under 
a  decree  foreclosing  a  mortgage,  received  his  conveyance 
therefor,  and  that  he  has  been  operating  it  and  been  as- 
sessed, and  has  paid  taxes  upon  it  for  more  than  two  years 
past.  So,  also,  numerous  statutes  of  the  States  were  intro- 
duced in  evidence,  granting  the  right  to  natural  persons, 
not  incorporated,  to  build  and  operate  railroads.  "An  act 
to  provide  for  the  construction  of  a  railroad  from  Mokel- 
umne  City  to  Woodbridge,  in  the  county  of  San  Joaquin" 
(Statutes  18G2,  page  97),  and  an  act  authorizing  the  build- 
ing of  a  railroad  from  the  Embarcadero,  on  the  bay  of  Pet- 
aluma,  in  Sonoma  County  (Id.  295),  are  examples  of  nu- 
merous acts  of  a  similar  character  found  scattered  through 
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the  volumes  of  the  statutes  from  that  time  to  the  present. 
Thus  private  parties  owning  and  operating  railroads  covered 
by  mortgages,  and  situated  in  all  respects  precisely  as  rail- 
road corporations  are  situated  with  respect  to  the  same  kind 
of  property,  would  only  be  required  to  pay  taxes  upon  the 
excess  of  the  value  of  the  road  or  other  property  over  the 
value  of  the  security,  while  the  holder  of  the  security  would 
be  assessed  for  and  pay  the  taxes  on  the  value  of  the 
security.  The  personal  liability  of  each  would  only  extend 
to  the  tax  on  his  own  interest,  and,  in  many  instances,  the 
value  of  the  security  would  equal  the  whole  value  of  the 
property,  thereby  relieving  the  mortgagor  of  all  taxes  on 
the  property.  This  is  not  classification,  therefore,  by  its 
condition  or  use,  for  the  purposes  of  taxation  at  all,  but  by 
ownership. 

There  is  no  difference  in  the  rate  imposed;  it  is  taxed 
according  to  its  value,  like  all  other  property;  no  more,  and 
no  less  tax,  in  the  aggregate,  is  levied.  It  is,  therefore, 
taxed  upon  the  same  principle  as  other  property;  no  more 
and  no  less  revenue  is  raised  by  the  classification.  The 
State  is  not  benefited.  The  burden  is  simply  taken  from 
the  owner  and  thrown  upon  one  who  does  not  own  the 
property  taxed.  It  is  not  taxed  to  and  made  a  personal 
charge  upon  the  owner  as  other  property  is  under  like  cir- 
cumstances. This  is  the  only  difference,  and  that  does  not 
affect  the  principle  of  the  taxation.  Unless  it  is  competent 
to  class  the  property  of  Jones,  whether  land,  or  railroad,  or 
other  property,  when  mortgaged,  as  belonging  to  Smith, 
and  compel  Smith  to  pay  the  taxes  as  a  personal  charge  or 
liability  imposed  upon  him  on  the  property  of  Jones,  who 
is  not  to  be  taxed  or  charged  upon  the  property  at  all,  when 
the  same  thing  is  not  done  as  to  other  property  of  like  kind 
and  similarly  situated,  then  this  provision  of  the  State  Con- 
stitution cannot  be  maintained  on  the  principle  of  classifi- 
cation or  any  other.  The  interests  of  the  mortgagor  and 
mortgagee  are  not  the  same — not  identical.  The  estate  of 
one  begins  where  the  estate  of  the  other  ends.  They  both 
together,  under  that  clause  which  makes  the  mortgage  in 
all  cases — as  it  does  in  terms — an  interest  in  the  laud,  for 
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tbe  purpose  of  taxation,  make  tip  the  whole,  so  far  as  classi- 
fication for  the  purpose  of  taxation  is  concerned. 

Suppose  the  position  of  the  parties,  the  mortgagor  and 
mortgagee  in  this  case,  in  regard  to  the  imposition  and  pay- 
ment of  the  tax  had  been  reversed,  and  the  Constitution 
had  imposed  the  tax  upon  the  whole  as  a  personal  charge 
upon,  and  compelled  payment  by,  the  mortgagee — the 
holder  of  the  security — instead  of  upon  the  mortgagor,  the 
mortgagor  not  being  taxed  at  all,  would  such  a  provision 
have  been  valid  upon  the  principle  of  classification,  or  any 
other  ?  Would  the  mortgagee  stand  upon  the  same  footing 
with  other  mortgagees  ?  I  apprehend  that  such  a  provision 
would  not  stand  for  a  moment,  in  the  presence  of  the  pro- 
vision of  the  National  Constitution  assuring  to  all  the  equal 
protection  of  the  laws.  Such  a  provision  would  not  operate, 
equally,  upon  the  two  parties  interested  in  the  property, 
nor  upon  the  mortgagee  thus  taxed,  and  other  parties  in 
like  circumstances,  where  the  mortgagors,  are  natural  per- 
sona, or  other  corporations,  who  are  only  compelled  to  pay 
taxes  upon  the  interests  in  property  which  they  actually 
own.  If  the  holder  of  the  security  could  not  be  taxed  for 
the  interest  held  by  the  owner  of  the  railroad,  land,  or 
other  property  mortgaged,  no  sound  reason  is  apparent  for 
holding  that  the  mortgagor  can  be  taxed  for  the  whole,  and 
especially  where,  as  in  this  particular  instance,  the  value  of 
the  security  is  greater  than  the  value  of  the  estate  of  the 
other  party.  There  cannot  be  one  law  for  one  person,  and 
a  difierent  and  more  onerous  law  for  another,  similarly  situ- 
ated, and  both  enjoy  the  equal  protection  of  the  laws  in  the 
particulars  wherein  such  laws  differ. 

Conceding  the  Fourteenth  Amendment  to  apply  to  tax- 
ation, as  it  undoubtedly  does,  I  think  I  hazard  little  in 
saying  that  no  possible  reasoning  can  justify  such  classifi- 
cation or  discrimination  under  it.  That  classification,  upon 
sach  principles,  is  arbitrary,  tyrannical,  and  unjustifiable. 

There  can  be  no  valid  classification  of  property,  under 
the  Stale  ConstUution,  for  the  purposes  of  taxation,  based 
upon  the  uses  to  which  it  is  applied,  except  so  far  as  the 
use  may  give  additional  value  to  the  property;  and  the 
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principle  under  the  ccmsiUidional  provision  requiring  aUprop' 
eiiy  to  he  taxed  at  its  value,  would  only  authorize  the  in- 
crease, or  modification  of  the  assessment,  by  adding  the 
increased  yalue,  so  arising  from  the  use.  One  owner  may 
pasture  his  land;  another  raise  wheat,  cotton,  or  sugar- 
cane; another  plant  a  vineyard  for  the  production  of  wine, 
or  an  orange  grove;  another  erect  buildings  upon  his  land, 
and  enjoy  the  rents  arising  therefrom;  and  another  devote 
bis  to  the  construction  and  operation  of  a  railroad.  If  any 
of  these  uses  give  additional  value  to  the  land  or  other 
property,  it  must  still  be  taxed  at  its  actual  value,  be  it 
greater  or  less.  But  under  the  constitutional  provision 
reqtiiHng  all  property  to  he  taxed  at  its  actual  value,  it  cannot 
be  classified  by  its  uses,  for  the  purpose  of  applying  other 
principles  of  taxation  than  value  as  a  hasis;  or  for  the  purpose 
of  taxing  it  according  to  ownership,  so  as  to  maJce  one  class  of 
owners,  as  such,  pay  more  than  another;  or  one  class  of  owners 
pay  the  taxes  that  ought  to  he  assessed  against  and  paid  by  an- 
other class.  The  State  Constitution  does  not  profess  to 
classify  upon  the  basis  of  the  uses  to  which  property  is 
applied.  It  recognizes  no  such  principle  in  terms  or  by 
implication.  It  says  nothing  about  uses;  but  classifies,  in 
terms,  by  ownership,  and  includes  all  of  the  property  of 
the  same  owners  in  its  class  for  non-deduction  of  the  value 
of  the  security — land  and  other  property  held  for  sale  as 
w  ell  as  property  used  for  operating  railroads,  or  other  cor- 
porate uses  of  quasi  public  corporations,  without  making 
any  reference  whatever  to  its  uses.  The  only  rule  by  which 
any  property  is  authorized  to  be  assessed,  is  according  to 
its  value.  The  Constitution  arbitrarily  provides,  as  to  a 
particular  class,  that  they  shall  pay  the  taxes  upon  the  in- 
terest— according  to  the  constitutional  definition  of  prop- 
erty— in  the  property  held  by  another  class  of  owners  who 
are  allowed  to  escape  taxation  altogether,  and  in  this  par- 
ticular the  laws  do  not  bear  upon  or  protect  the  former 
equally  with  the  latter.  It  provides  that  railroads  and 
other  quasi  public  corporations  shall  pay  taxes  upon  prop- 
erty they  do  not  own — shall  pay  other  people's  taxes.  This 
discrimination  against  such  corporations  is  not  a  taxation 
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but  a  confiscation  of  their  property,  not  for  the  benefit  of  the 
piiblic,  for  there  are  no  more  taxes  collected  in  the  aggregate,  hut 
for  the  benefit  of  other  property  oivnera,  who  "thereby  escape 
their  share  of  the  public  burdens.  If  the  arbitrary  discrimi- 
nation and  classification  found  in  this  case  can  be  legally 
made  under  the  National  Constitution  and  the  law  of  the 
land,  then  the  subordinate  State  Constitution  or  law  can  be 
so  framed  as  to  dispose  of  a  man's  rights  in  property  of  all 
kinds  by  arbitrary  classification  and  definition,  without  re- 
gard to"  the  real  facts,  circumstances,  or  condition  of  the 
property.  A  person  may,  by  such  subordinate  statutory 
provisions,  be  classified  and  defined  out  of  the  equal  pro- 
tection of  the  laws  guaranteed  by  the  National  Constitution; 
and  if  so  with  reference  to  this  provision,  he  can  also  be 
classified  and  defined  out  of  uniformity  in  the  operation  of 
the  laws  in  other  particulars;  out  of  the  protection  of  due 
process  of  law  and  of  the  provision  forbidding  a  law  im- 
pairing the  obligation  of  contracts  or  taking  property  for 
public  use  without  just  compensation;  and,  indeed,  out  of 
all  the  guaranties  of  the  Constitution,  State  or  national.  I 
am  not  arguing  that  property  of  all  kinds  may  not  be  taxed 
where  it  is  found,  provided  all  owners  are  put  upon  the 
same  footing;  but  in  this  case  there  is  a  personal  liability 
sought  to  be  enforced  against  the  defendant  for  taxes  not 
imposed  upon  others  in  like  circumstances,  without  any 
means  provided  for  reimbursement,  such  as  are  applicable 
to  others  similarly  situated,  by  the  party  who  ought  to  pay 
the  tax. 

For  authorities,  including  decisions  of  the  United  States 
Supreme  Court,  illustrating  this  point,  reference  is  made  to 
the  San  Mateo  Case,  8  Saw.  302-4. 

It  is  argued  that  the  taxing  of  the  whole  value  of  mort- 
gaged property  of  railroads  and  other  quasi  public  corpo- 
rations to  the  corporation  owning  it,  subject  to  the  mort- 
gage, while  the  same  thing  is  not  done  with  respect  to  the 
property  of  natural  persons  or  other  corporations  similarly 
situated,  is  valid  as  being  simply  a  franchise  tax — ^a  tax 
for  the  privilege  of  being  a  corporation,  *'a  tax  imposed  as 
a  return  for  privileges  and  powers  not  possessed  by  in- 
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diyidaals."  It  is  further  said  that  it  is  not  material  by 
what  standcurd  a  franchise  tax  is  measured — whether  the 
tax  is  in  gross  or  measured  by  receipts,  the  amount  of 
property  acquired,  or  by  any  other  standard;  and  cases 
are  cited  from  some  of  the  States  where  a  franchise  tax  is 
claimed  to  have  been  sustained  on  such  principles.  But 
this  view  wholly  ignores  the  provisions  of  the  State  Con- 
stitution itself  on  the  subject.  This  is  not,  and  does  not 
purport  to  be,  in  any  sense,  a  franchise  tax.  A  franchise 
tax  is  otherwise  in  express  terms  provided  for.  The  Con- 
stitution itself  prescribes  how  a  franchise  tax  shall  be  as- 
sessed; and  that  is,  like  all  other  property,  ''in  proportion 
to  its  value."  "All  property  *  *  *  shall  be  taxed  in 
proporiion  io  its  vcdne,  to  be  ascertained  as  provided  by  law" 
(Art.  XIII.,  sec.  1.)  ''The  word  property,  as  used  in  this 
article  and  section,  is  hereby  declared  to  include  money, 
credits,  «  «  «  franchises,  and  all  other  matters  and 
tljijjgg    *    *    *    capable  of  private  ownership."    (lb.) 

Again,  '*  the  franchise,  roadway,  etc.,  of  all  railroads 
operated  in  more  than  one  county  in  this  State  shall  be 
assessed  by  the  State  Board  of  Equalization  at  their  actual 
value.''  (lb.,  sec.  10.)  Thus  the  franchises  of  the  defend- 
ants, under  the  Constitution  of  California,  can  only  be  as- 
sessed like  other  propeaty,  according  to  "  their  actual 
value,"  be  that  more  or  less.  In  these  cases,  the  franchises 
of  the  defendants,  are,  in  fact,  covered,  both  by  the  assess- 
ment of  the  taxes  in  question,  and  by  the  mortgages  exist- 
ing upon  the  property  of  the  several  defendants,  at  the  date 
of  the  several  assessments.  Their  franchises  have,  there- 
fore, already  been  otherwise  assessed  at  their  value — all 
the  Constitution  will  allow — and  this  discrimination  is  not, 
and  cannot  be,  under  the  Constitution  of  California,  a 
franchise  tax.  It  has  no  reference  to  the  franchise.  It  is 
simply  in  law,  what  it  is  in  fact,  an  arbitrary  and  unjustifi- 
able discrimination  against  railroad  and  other  quasi  public 
corporations,  that  cannot  be  maintained  under  the  Four- 
teenth Amendment  to  the  National  Constitution,  guarantee- 
ing to  every  person  the  equal  protection  of  the  laws. 

Great  stress  was  laid  in  the  arguments  of  plaintijffs'  coun* 
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Rel  upon  the  growing  and  overweening  power  and  greed  of 
corporations;  and  it  was  vehemently  asserted  that  this  is  a 
struggle  between  the  people  and  the  corporations  for  su- 
premacy; that  corporations,  by  corrupt  means,  and  through 
their  large  and  wide-spread  influence,  have  obtained,  and 
tbey  are  obtaining,  control  of  Legislatures,  etc.,  etc. 

If  this  be  so,  then  it  is  of  the  utmost  importance  to  every 
natural  person  in  the  United  States  that  these  guaranties  of 
the  Fourteenth  Amendment  to  the  National  Constitution 
should  be  maintained  in  all  their  length  and  breadth.  They 
are  the  only  means  of  protection  left  to  the  people.  If 
these  unequal  taxes  can  be  imposed  upon  the  class  of  cor- 
porations named  in  the  Constitution,  the  position  of  the 
parties  can  be  reversed,  and  the  unequal  tax  now  thrown 
upon  the  corporations  may  hereafter  be  imposed  upon  the 
other  parties.  If  these  can  be  taxed  without  a  hearing, 
then  all  or  any  class  of  persons  can  be  taxed  without  a  hear- 
ing; and  if  there  is  good  ground  for  the  alarm  manifested 
by  the  counsel  of  the  plaintiff,  such  corporations,  when 
they  acquire  the  deprecated  power  and  control  indicated, 
will  not  be  likely  to  be  slow  in  shifting  the  unequal  burden  to 
the  other  side.  There  is,  therefore,  upon  that  hypothesis,  no 
safety  to  the  people,  except  in  most  rigidly  maintaining  the 
guaranties  of  the  Fourteenth  Amendment  in  their  broadest 
scope. 

FouHh.  Upon  the  point  as  to  whether  the  provision  of 
the  State  Constitution  under  which  the  tax  in  question  was 
levied,  is  valid  by  virtue  of  the  power  of  the  State  over 
corporations,  under  the  authority  reserved  to  the  State 
uQcler  the  Constitution  to  amend,  alter,  or  repeal  the  laws 
under  which  they  were  organized,  or  otherwise,  I  refer  to 
the  quite  full  discussion  of  the  point  under  the  sixth  head 
in  my  opinion  in  the  San  Mateo  Case,  8  Saw.  304.  I  shall, 
however,  make  some  additional  observations. 

In  order  to  sustain  the  validity  of  the  tax  on  that  ground, 
the  constitutional  provision  must  operate  as  an  amendment 
to  the  general  statute  of  California,  by  which  it  imposes 
upon  railroad  and  other  quasi  public  corporations,  under 
the  amended  statute,  as  a  condition  of  their  continued  ex- 
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istence,  a  liability  to  be  taxed  otherwise  than  as  natural 
persons  and  other  corporations  are  taxed.  It  is  not  pre- 
tended by  anybody  that  any  express  intention  to  amend  the 
act  rehiting  to  corporations  is  found  in  the  new  Constitu- 
tion,  or  that  any  reference  is  anywhere  made  to  the  act. 
The  operation  of  the  amendment  of  the  statute  is  sought  to 
be  worked  out  by  implications,  and  the  necessities  of  the 
case,  which  require  the  tax  to  be  sustained  on  that  ground, 
as  there  is  no  other  on  which  it  can  rest.  But  repeals 
or  amendments  of  statutes  by  implication  never  were 
favored;  and,  under  our  Constitution,  limiting  the  power 
of  the  legislature  to  the  passage  of  acts  embracing  but  a 
single  subject,  which  must  be  expressed  in  the  title  of  the 
act,  and  forbidding  an  amendment  otherwise  than  by  re- 
enacting  the  whole  section  as  amended,  would  seem  to 
render  the  rule  still  more  restrictive  in  its  operation. 
Ko  reference  to  this  matter  of  taxation  is  made  in  any  part 
of  the  chapter  devoted  to  corporations.  The  provision  is 
found  in  the  chapter  providing  for  taxation,  and  which  deals 
with  taxation,  and  only  taxation,  as  taocation.  It  is  manifest, 
that  the  idea  of  amending  the  act  relating  to  corporations 
was  never  contemplated  by  the  convention  in  framing,  or 
the  people  in  adopting,  the  Constitution.  We  are  satisfied 
that  the  charge  must  be  sustained,  if  sustained  at  all,  only 
as  a  tax,  without  reference  to  the  power  of  the  State  to  im- 
pose further  conditions  upon  corporations  not  imposed  at 
their  creation  by  amendment  to  the  general  laws  under 
which  they  became  incorporated. 

But  if  the  State,  under  its  power  to  amend  the  laws  under 
which  corporations  are  formed,  is  entitled  to  impose  this 
charge,  not  imposed  upon  natural  persons,  and  other  cor- 
porations, under  like  circumstances,  as  a  condition  of  its 
continued  fatare  existence,  the  corporation  is  not  bound 
to  accept  the  condition,  and  go  on.  No  charter  can  be 
forced  upon  an  association  of  natural  persons,  and  no  new 
or  more  onerous  conditions  can  be  forced  upon  a  corpora- 
tion already  formed.  It  may  elect  to  dissolve  and  retire 
from  the  field  of  enterprise  occupied,  rather  than  accept 
the  new  conditions;  and  such  conditions  might  be  imposed 
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as  voald  compel  that  course.  But  untU  accepted  they  form 
vo  part  of  the  charter^  and  impose  no  new  valid  obligations. 
An  acceptance  of  the  new  conditions  cannot  be  presumed 
while  the  corporation  is  protesting  that  none  have  been 
imposed;  or,  if  attempted  to  be  imposed,  is  insisting  that 
they  are  invalid,  void,  and  of  no  effect — ^and  in  every  way, 
and  by  all  means  in  its  power,  is  resisting  the  attempt 
of  the  State  to  give  effect  to  this  assumed  change  in  .its 
rights  and  obligations — while  it  is  still  denying  the  power 
of  the  State  to  make  the  change  and  refusing  to  acquiesce 
in  it.  Till  the  corporation  elects  to  accept  the  new  condi- 
tions imposed,  or  gives  some  evidence  of  such  election, 
rather  than  dissolve,  there  is  no  implied  promise  or  obliga- 
tion to  assume  the  additional  burdens  laid  upon  it,  or,  as 
in  this  instance,  to  pay  the  additional  tax  thus  imposed  in 
invitum,  upon  which  an  action  can  be  maintained.  This 
corporation,  like  every  other  person,  against  whom  a  right 
is  claimed,  certainly  is  entitled  to  litigate  the  question, 
whether  any  new  valid  obligations  or  conditions  have  been 
imposed  upon  it,  before  it  can  be  called  upon  to  determine 
whether  it  will  dissolve  and  retire,  or  accept  the  conditions 
and  proceed.  A  refusal  to  accept^  surely,  can  give  no  right  of 
action,  which  depends  upon  acceptance.  If  there  is  any  rem- 
edy in  behalf  of  the  State  against  a  corporation  declining 
to  accept,  but  still  continuing  to  exercise  its  functions  in 
violation  of  the  existing  law,  it  is  by  some  proceeding  in 
the  Courts,  in  the  nature  of  an  information,  to  dissolve  the 
corporation  and  wind  up  its  affairs;  and  this,  it  appears  to 
me,  is  the  remedy  in  this  case,  if  there  is  an  amendment  to 
the  act  under  which  the  defendant  is  incorporated,  impos- 
ing the  liability  of  this  unequal  and  unjust  tax  upon  it,  as 
a  condition  of  its  continued  existence,  and  the  corporation 
refuses  to  accept  it,  or  to  submit  to  it. 

The  doctrine  asserted,  and  sought  to  be  maintained,  that 
because  a  corporation  owes  its  origin  and  existence  to  the 
State — is  a  creature  of  the  State — it  and  all  its  belongioga 
are  under  the  arbitrary  power  and  control,  and  at  the  abso- 
lute mercy  of  the  State,  is  monstrous.  The  State,  through 
general  laws  applicable  to  all  similar  corporations,  may 
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abolish  corporations,  may  take  away  their  faculties,  may 
enlarge  or  restrict  their  powers  and  functions  for  the  future; 
but  it  can  not  lay  its  hand  upon  their  lawful  acquisitions  or 
property,  otherwise  than  as  upon  the  acquisitions  and  prop- 
erty of  natural  persons.  Although  the  title  and  manage- 
ment of  these  are  vested  in  the  ideal  being  called  a  corpo- 
ration, the  ultimate  property  is  in  the  corporators,  and 
their  rights  in  the  property  and  acquisitions  are  as  sacred 
in  their  corporate  as  in  any  other  of  their  relations  to 
society,  or  to  the  State. 

Had  the  State  Constitution  provided  that  the  property  of 
corporations  might  be  taken  for  public  use  without  any 
compensation,  and  without  a  trial  or  hearing  of  any  kind, 
such  as  for  the  sites  of  public  buildings,  public  streets  or 
squares,  or  for  the  use  of  railways,  and  the  corporations 
had  denied  and  resisted  the  validity  of  such  provision,  I 
apprehend  that  no  Court  would  hold,  that  because  it  did 
not  immediately  dissolve  and  retire  from  business,  upon 
the  adoption  of  such  a  provision,  that  it  had  been  accepted, 
and  thenceforth  become  one  of  the  conditions  of  the  future 
continued  existence  of  the  corporation,  and  in  consequence 
of  the  fact,  that  its  property  might  thenceforth  be  arbitrarily 
taken  and  appropriated  to  public  use  without  any  hearing 
or  compensation.  Yet  such  a  provision  would  be  no  more 
monstrous  than  the  doctrine  sought  to  be  maintained.  In- 
deed, it  is  the  necessary  logical  sequence  of  the  doctrine. 

From  these  considerations,  and  those  expressed  upon 
this  point  in  the  San  McUeo  Case^  and  from  the  expressed 
terms  of  the  Constitution  itself,  it  is  clear  to  me  that  the 
provision  in  question  attempts  to  provide  only  for  exer- 
cising the  sovereign  power  of  taxation — has  no  other  end 
to  accomplish  and  accomplishes  no  other  purpose;  and 
that  the  rights  of  the  parties  must  be  determined  on  that 
hypothesis  alone — that  is  to  say,  the  hypothesis  that  it  is  a 
tax  merely,  without  any  reference  to  a  change  of  the  funda- 
mental conditions  upon  which  the  corporation  is  to  continue 
in  existence.  If  not,  then  that  the  new  conditions  have 
not  been  accepted,  and  there  is  no  ground  upon  which  this 
action  can  be  maintained.    The  suit  is  simply  one  at  law 
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for  a  tax  and  nothing  else,  and  the  plaintiff  mnst  recover 
on  that  theory,  and  on  the  case  made,  or  not  at  all.  If  this 
tax  can  be  imposed  upon  the  defendant,  simply  because  it 
is  a  corporation,  when  it  could  not  be  imposed  upon  natural 
persons  holding,  owning,  and  using  its  property  under  like 
conditions  in  all  other  respects,  then  it  would  be  difficult 
to  point  out  what  rights  are  left  to  corporations,  or  natural 
persons  in  their  corporate  relations,  which  the  State,  under 
the  Fourteenth  Amendment,  or  otherwise,  is  bound  to  respect. 
Fifth.  At  the  time  of  the  assessment  and  levy  of  the  tax 
in  question  there  was  a  deed  of  trust  in  existence,  and 
operative,  to  secure  a  large  indebtedness,  executed  by  de- 
fendant to  D.  O.  Mills  and  Lloyd  Tevis,  before  the  adoption 
of  the  present  Constitution  of  the  State  of  California,  which 
covered  the  Southern  Pacific  Bailroad,  its  tracks,  depots, 
rolling-stock,  and  all  appurtenances — the  road  aggregating 
1,150  miles  in  length,  of  which  over  700  are  completed  and 
in  operation.  It  also  covered  all  the  lands  granted  by  the 
United  States  to  aid  in  the  construction  of  said  railroad, 
aggregating,  as  estimated,  10,000,000  acres,  after  excluding 
reserved  lands  embraced  in  the  statutory  description.  This 
deed  of  trust,  or  mortgage,  was  duly  recorded  in  the  several 
counties  of  the  State  through  which  the  road  extended,  and 
in  which  the  lands  were  situated. 

.  A  portion  of  the  road,  and  of  the  lands  mortgaged,  was 
situated  in  the  county  of  Santa  Clara.  The  mortgage  was 
for  146,000  per  mile,  of  which  amount  bonds  have  been 
issued  to  the  amount  of  139,000  per  mile.  The  lands 
mortgaged,  so  far  as  they  have  been  patented,  including 
the  lands  in  Santa  Clara  County,  had  been  taxed  to  de- 
fendant in  the  several  counties  in  which  they  were  situ- 
ated, at  their  full  value,  and  without  any  reduction  on 
account  of  the  mortgage,-  and  the  taxes  duly  paid.  So,  also, 
no  reduction  in  the  amount  of  the  assessed  value  of  the 
road,  rolling-stock,  etc.,  was  made  in  consequence.  Thus 
all  the  property  embraced  in  the  mortgage  was  taxed  to  the 
defendant  'at  its  full  value,  without  any  reduction  in  the 
amount  on  account  of  the  mortgage.  The  trust  deed  con- 
tained the  following  covenant:  ''And  the  said  party  of  the 
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first  part  hereby  agrees  and  coveDants  to  and  with  the  said 
parties  of  the  second  part,  and  their  successors  in  trust, 
that  it  will  pay  all  ordinary  and  extraordinary  taxes,  assess- 
ments, and  other  public  burdens  and  charges  which  may  be 
imposed  upon  the  property  herein  described  and  hereby 
mortgaged,  and  every  part  thereof;  and  the  said  parties  of 
the  second  part,  the  survivor  of  them  or  their  successors  in 
said  trust,  or  any  one  or  more  of  the  holders  of  said  bonds, 
may,  in  case  of  default  of  the  said  party  of  the  first  part  iu 
this  behalf,  pay  and  discharge  the  same,  and  any  other  lien 
or  incumbrance  upon  said  property  which  may  in  any  way, 
either  in  law  or  equity,  be  or  become  in  effect  a  charge  or 
lien  thereon,  prior  to  these  presents,  or  to  which  this  mort- 
gage may  be  subject  or  subordinate,  and  for  all  payments 
thus  made  the  parties  so  making  the  same  shall  be  allowed 
interest  thereon  at  the  rate  of  seven  per  centum  per  annum; 
and  such  payments,  with  the  interest  thereon,  shall  be,  and  are 
hereby,  secured  to  them  by  these  presents,  and  declared  to 
be  payable  and  collectible  in  the  same  sort  of  currency  or 
money  wherein  they  shall  have  been  paid,  and  the  same 
shall  be  payable  by  said  party  of  the  first  part  to  said  par- 
ties of  the  second  part  upon  demand,  in  trust  for  the  party 
or  parties  paying  the  same,  and  may  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  said  property  and  franchises  hereinbe- 
fore provided." 

It  is  gravely  and  earnestly  insisted  here  that  under  this 
covenant  the  defendant  has  bound  itself  to  the  trustees  to 
pay  the  whole  taxes  assessed  upon  the  property  covered  by 
the  mortgage;  that  if  the  tax  should  be  assessed  upon  de- 
fendant and  there  should  be  a  recovery  in  this  case  and 
payment  of  the  judgment,  the  defendant  would  pay  no  more 
than  it  is  bound  to  pay  under  the  covenant  in  the  trust  deed, 
and  could  not  be  injured;  therefore  the  tax  is  valid  and  a 
recovery  should  be  had  in  this  action,  even  though  the  tax, 
as  levied  against  the  defendant,  is  unauthorized  by  any 
valid  law,  or  was  levied  without  the  authority  of  any  law. 
It  would  seem  to  be  only  necessary  to  state  the  proposition 
to  make  manifest  its  fallacy.  The  proposition  in  substance 
is,  that  if  a  valid  tax  had  been  levied,  the  defendant  had 
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bound  itself  by  a  contract  to  protect  a  third  party,  with 
whom  the  plaintiff  is  not  in  privity  against  it,  by  payment, 
or  allowing  such  third  party  to  pay  it  and  make  it  a  secured 
charge  against  defendant.  And,  since  this  is  so,  although 
it  is  not  authorized  by  any  valid  law,  it  would  not  injure  the 
defendant  to  levy  the  tax  against  it  and  compel  it  to  pay  the 
whole  amount  of  tax  that  ought  to  have  been  properly  levied 
on  somebody  on  account  of  the  property;  therefore  the 
plaintiff  ought  to  recover,  al tough  there  is  no  valid  tax 
levied  against  him  or  anybody  else — no  tax  for  which  any- 
body is  now  legally  liable.  Somebody  ought  to  have  been 
made  personally  liable  to  pay  this  tax  by  a  proper  and  legal 
assessment  of  it;  and  if  anybody  had  been  made  liable  de- 
fendant would  have  been  bound  to  pay  it  under  its  cove- 
nant, but  there  was  no  valid  assessment,  either  against  the 
defendant  or  anybody  else,  yet  the  defendant  is  personally 
liable  and  plaintiff  ought  to  recover.  Such  is  the  reason- 
ing presented  to  us. 

This  tax,  as  levied,  is  either  valid,  as  properly  levied 
under  the  law,  or  it  is  void  and  its  validity  must  depend 
upon  the  law.  It  cannot  depend  upon  the  fact  that  private 
parties  by  an  anterior  contract,  with  which  the  State  and 
county  are  not  in  privity,  had  a  stipulation  as  to  which 
should  pay  any  tax  properly  levied.  If  valid  as  against 
defendant  so  as  to  make  it  personally  responsible,  then  the 
plaintiff  is  entitled  to  recover,  whether  it  would  be  injured 
or  not,  and  there  is  no  need  to  invoke  the  principle  that 
defendant  cannot  be  injured  by  doing  what  it  is  insisted  it 
in  good  morals  ought  to  do.  If  the  tax  as  levied  is  not 
valid  and  a  legal  personal  charge  upon  the  defendant  under 
the  law,  without  regard  to  any  contract  between  private 
parties  as  to  who  shall  pay  a  valid  tax  upon  the  land  when 
levied,  then  there  is  no  valid  tax  or  personal  charge  against 
anybody,  for  no  tax  purports  to  have  been  levied  against 
the  trustees  in  the  trust  deed,  or  against  the  holders  of  the 
security.  There  is  no  tax  upon  which  the  covenant  can 
operate.  This  action  is  not  based  upon  moral  equities,  or 
even  upon  equities  recognized  and  enforced  by  courts  of 
equity.    It  is  a  dry  action,  at  law,  to  recover  what  is 
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alleged  to  be  a  Bum  of  money  legally  dae,  and  for  'which  the 
defendant  is  legally y  personally  liable  by  reason  of  a  valid  levy 
of  a  tax  against  it.  That  is  the  cause  of  action  alleged,  and 
upon  that  a  recovery  must  be  had,  if  at  all,  and  according 
to  the  allegata  of  the  complaint.  This  is  not  a  suit  in 
equity  to  enforce  a  lien  for  a  tax.  It  is  not  an  application  for 
an  injunction  against  the  collection  of  the  tax,  in  Avhich, 
possibly,  the  court  might  consider  whether  there  were  any 
equities  which  should  call  upon  it  to  deny  the  injunction, 
or  relief,  a£Srmatively  sought.  It  is  not  a  case  for  the  ex- 
ercise of  discretion.  It  is  an  action  resting  upon  a  strictly 
legal  personal  liability.  It  is  not  enough  that  a  valid  tax 
to  some  extent  might  have  been  levied.  There  must  be 
such  a  tax  as  throws  a  legal  liability  upon  the  defendant  to 
pay  to  the  plaintiff  the  sum  claimed,  or  there  can  be  no  re- 
covery. But  had  there  been  a  valid  tax  levied  against  the 
covenantee,  or  mortgagee,  on  account  of  the  property,  this 
would  not  have  authorized  a  recovery  against  defendant  by 
reason  of  the  covenant  alone.  The  covenant  cannot  affect 
the  case.  The  covenant  was  between  the  defendant  and 
the  trustees,  for  the  benefit  of  the  latter,  or  rather  the 
bond-holders  secured,  and  not  for  the  benefit  of  the  plaint- 
iff. The  plaintiff  is  not  in  privity  with  them.  But  suppose 
the  covenant  had  been  between  defendant  upon  a  due 
consideration,  and  the  trustees,  expressly  made  for  the 
benefit  of  the  plaintiff,  in  such  form,  if  such  could  be,  as 
to  give  plaintiff  a  right  of  action  on  the  covenant.  It  would 
be  necessary  to  set  out  the  contract  on  which  the  right  of 
action  rested,  and  make  it  the  basis  or  ground  of  action. 
Nothing  of  the  kind  has  been  done.  The  theory  of  this 
action  is,  that  a  valid  tax  has  been  legally  assessed  against 
defendant,  for  which  it  is  personally  liable  under  the  Con- 
stitution, and  a  recovery  is  sought  on  that  ground  in  the  com- 
plaint, and  upon  no  other;  and  it  can  be  had  upon  no  other. 
There  were  two  kinds  of  covenants  in  use  in  mortgages 
and  trust-deeds  at  the  time  the  trust-deed  in  question  was 
executed;  one  a  covenant  that  the  mortgagor  would  pay  all 
taxes  that  might  be  assessed  on  the  mortgaged  property, 
and  in  default  of  payment,  that  the  mortgagee  might  pay  it 
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himself  for  tbe  protection  of  his  security,  and  upon  such 
payment  that  the  taxes  so  paid  should  be  added  to  the  debt, 
and  draw  like  interest.  This  was  simply  to  protect  his 
security  against  other  parties  who  might  subsequently  ac- 
quire liens,  and  to  convert  his  advances  into  principal  aud 
fix  the  rate  of  interest.  The  purpose  of  this  covenant  was 
not  to  render  the  mortgagor  liable  to  pay  a  tax  which  he  was 
not  already  liable  to  pay;  but  it  was  to  enable  the  mortgagee 
to  pay  it  for  his  own  protection,  in  case  the  mortgagor  did 
not,  and  take  away  the  voluntary  character  of  the  payment, 
so  that  he  could  convert  it  into  a  secured  debt,  drawing  in- 
terest as  a  part  of  the  principal.  The  other  was  that  the 
mortgagor  would  pay  not  only  all  taxes  levied  on  the  mort- 
gaged property,  but  also  all  taxes  that  should  be  levied  upon 
the  moneys  loaned  and  secured.  This  was  an  indirect  way 
of  increasing  the  interest  paid  on  the  loan,  and  imposed  an 
additional  burden  upon  the  mortgagor.  This  last  covenant 
is  now  forbidden  and  rendered  void  under  the  new  Constitu- 
tion. 

The  covenant  in  the  mortgage  in  this  case  is  clearly  of 
the  first  kind.  It  only  required  the  mortgagor  to  pay  the 
taxes  or  liens  which  U  was  at  thai  time  bound  to  pay  without 
the  covenant,  and  in  no  way  extended  its  liability.  A  law,  or 
constitutional  provision,  which  should  compel  him  to  pay 
the  taxes  assessed  upon  the  property  of  the  mortgagee,  would 
enlarge  his  liability  beyond  that  covered  by  his  covenant, 
and  be  void.  This  covenant  only  extended  to  taxes  for 
which  the  defendant  was  already  liable.  Besides,  if  no 
valid  tax  has  been  levied,  then  the  case  is  not  within  the 
covenant,  for  the  defendant  cannot  be  called  upon  under  the 
covenant  to  pay  a  tax  absolutely  void. 

Again,  suppose  the  covenant  had  been  in  a  mortgage  or 
trust-deed  between  two  natural  persons,  made  at  the  same 
time,  the  sum  secured  being  the  whole  value  of  the  property. 
Under  the  constitutional  provision  in  question,  the  value  of 
the  security,  which,  in  the  case  supposed,  is  the  whole  value 
of  the  property,  must  be  assessed  to  the  holde}^ofthe  security, 
and  made  a  personal  charge  on  him  alone.  It  could  not  be 
assessed  to  the  mortgagor,  and  made  a  personal  charge  or 
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liability  on  him,  and  enforced  by  a  suit  for  a  personal  judg- 
ment; beoanse  there  is  no  statute,  or  constitutional  provi- 
sion, purporting  to  authorize  such  a  proceeding.  Yet  he  has 
covenanted  with  the  holder  of  the  security  in  the  same 
sense  as  in  the  trust-deed  in  question,  to  pay  the  whole  tax 
leified  on  the  land,  and  he  would  not  be  injured  according 
to  the  theory  of  the  plaintiff,  if  the  whole  tax  should  be 
assessed  and  recovered  against  him.  If  such  assessment 
should  be  made  against  the  mortgagor  instead  of  the  mort- 
gagee without  any  law  for  it,  or  even  purporting  to  authorize 
it,  and  a  suit  be  brought  to  recover  a  personal  judgment  for 
the  amount,  I  apprehend  that  no  counsel  would  be  found 
bold  enough  to  urge  that  the  utter  invalidity  of  the  tax  is 
no  defense  against  the  suit,  for  the  reason,  that  if  a  proper 
tax  had  been  levied  against  the  proper  party,  he  would  be 
bound  by  his  covenant  with  that  party  for  the  protection  of 
that  party's  interest,  alone  to  pay  the  tax,  and,  therefore,  he 
is  not  injured.  If  such  an  action  under  such  circumstances 
could  not  be  maintained  against  the  mortgagor,  then  it  can- 
not be  maintained  against  the  mortgagor  in  this  case,  other- 
wise there  is  one  law  for  this  defendant  and  another  law  for 
natural  persons,  occupying  in  all  respects,  with  reference  to 
their  property,  precisely  the  same  situation;  and  there  is  a 
manifest  denial  of  the  equal  protection  of  the  laws  in  this 
particular,  as  well  as  in  the  others.  They  are  not  equal  be- 
fore the  laws.  If  the  constitutional  provision  in  question 
is  void,  then  there  is  no  law  under  which  this  tax  could  be 
levied  against  defendant,  and  it  is  utterly  void  and  cannot 
form  the  basis  for  a  recovery.  In  my  judgment  the  provi- 
sions of  the  State  Constitution,  upon  which  the  validity  of 
this  tax  and  the  right  to  recover  alone  rest,  violate  tbe  pro- 
visions of  the  Fourteenth  Amendment  in  question,  in  four 
vital  particulars. 

1.  They  assess  railroad  and  other  quasi  public  corpora- 
tions upon  a  different  basis  from  that  adopted  with  respect 
to  natural  persons,  and  other  corporations  similarly  situated 
with  respect  to  their  property  in  the  particulars  in  these  opin- 
ions, and  in  the  opinions  in  the  San  Mateo  Case  pointed  out. 

2.  They  provide,  with  respect  to  all  property  other  than 
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railroads  operated  in  more  than  one  county,  an  oppor- 
tanity  to  be  heard  in  the  course  of  the  proceeding,  to  assess 
their  property  before  the  assessment  becomes  irrerocably 
fixed,  while  they  afford  no  such  notice  or  opportunity  to  be 
heard  with  reference  to  railroads  operated  in  more  than 
one  coanty,  and,  in  both  these  particulars,  deny  to  the  de- 
feudant  the  equal  protection  of  the  laws,  within  the  mean* 
ing  of  the  Fourteenth  Amendment  to  the  National  Consti- 
tution. 

3.  In  not  affording  notice  and  an  opportunity  to  be  heard 
before  the  tax  becomes  finally  and  irrevocably  fixed,  they 
deprive  the  defendant  of  its  property  without  due  process 
of  law. 

4.  In  assessing  a  tax  and  enforcing  it  as  a  personal  lia* 
bility  against  defendant,  upon  property  which  it  does  not 
own,  but  which  is  owned  by  other  parties  who  pay  no  tax 
upon  it,  the  defendant's  property,  to  the  extent  of  the  amount 
taken  beyond  his  proper  share  of  the  public  burden,  is 
taken  for  public  use,  both  without  due  process  of  law,  and 
without  compensation. 

As  there  must  be  judgment  for  defendant  upon  the  points 
arising  under  the  National  Constitution,  it  is  unnecessary 
for  us  to  extend  these  opinions  by  examining  the  questions 
arising,  alone,  under  the  State  laws  and  Constitution,  over 
which  we  would  have  had  no  jurisdiction,  but  for  the  fact 
that  the  questions  already  discussed  are  in  the  case.  Those 
are  questions  more  properly  belonging  to  the  State  Courts. 
We  have  found  the  facts  in  the  case,  however,  and  if  it 
should  turn  out  that  we  are  in  error  upon  the  points  de- 
cided, the  Supreme  Court  will  be  called  upon  to  decide 
those  questions  also.  If  we  are  not  in  error,  then  those 
questions  will,  doubtless,  be  left  to  the  State  Courts,  where 
they  properly  belong. 

For  the  reasons  herein,  and  in  the  opinion  of  the  presid- 
ing Justice  stated,  in  addition  to  those  given  in  the  several 
opinions  delivered  in  the  San  Maieo  Case,  1  think  judgment 
should  be  rendered  for  defendant  as  directed. 
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Pacifio  Coast  Steam-Ship  Compant  v.  Board  of 
Bailboad  Commissioners. 

CiBCUiT  CouET,  District  op  Califoenia. 
September  17,  1883. 

1.  Power  to  Reoulatb  Commerce  Vested  in  Congress,  when  Excluhive, 

AND  WHEN  THE  PowER  OF  THE  State  IS  CONCURRENT.— When  the  Sub- 
ject upon  which  Congress  can  act  under  this  power  is  national  in  its 
character,  and  admits  and  requires  uniformity  of  regulation  affecting 
alike  all  the  States,  then  the  power  is  in  its  nature  exclusive;  but  when 
the  subject  upon  which  the  power  is  to  act  is  local  in  its  operation,  then 
the  power  of  the  State  is  so  far  concurrent  that  its  action  is  permissible 
until  Congress  interferes  and  takes  control  of  the  subject.  Of  the  former 
class,  is  all  that  portion  of  commerce  with  foreign  countries  and  among 
the  States,  which  consists  in  the  carriage  of  persons  and  the  transporta- 
tion, purchase,  sale,  and  exchange  of  commodities.  There  can  be  but 
one  rule  in  such  cases  for  all  the  States;  and  the  only  power  competent 
to  prescribe  a  uniform  rule  is  one  which  can  act  for  the  whole  country. 
Of  the  latter  class,  are  all  those  subjects  which  can  be  best  regulated 
by  local  authority,  such  as  harbor  pilotage,  and  the  placing  of  buoys  and 
beacons  to  guide  ships  to  the  proper  channel  in  entering  bays  and  har- 
bors. Action  by  the  States  upon  such  subjects  is  not  considered  an  en- 
croachment upon  the  power  of  the  general  government;  but  when  Con- 
gress acts  with  respect  to  them,  the  authority  of  the  State  is  superseded. 

2.  Limitation  upon  the  Power  of  the  Board  of  Railroad  Commissioners 

OF  Caufornia  over  Transportation  of  Persons  and  Merchandise. 
The  state  board  of  railroad  commissioners,  although  it  is  made  its 
duty  by  the  constitution  of  California  to  establish  rates  of  charges  for 
transportation  of  passengers  and  freight  by  all  railroad,  canal,  and  other 
transportation  companies,  has  no  authority  to  interfere  with  interstate 
or  foreign  commerce.  Its  power  is  limited  to  that  commerce  which  is 
purely  domestic. 

3.  When  Vessels  Carrying  Persons  and  Merchandise  between  Dif- 

ferent Ports  in  the  State  are,  and  when  They  are  not,  Engaged 
IN  Purely  Domestic  Commerce.— Vessels  carrying  persons  and  mer- 
chandise between  different  ports  of  the  state  are  not  engaged  in  purely 
domestic  commerce  when  the  persons  or  merchandise  are  in  transit  to 
or  from  other  states,  or  when  the  vessels  in  making  their  voyages  be- 
tween the  ports  are  required  to  navigate  the  ocean  beyond  a  marine 
league  from  the  shore.  To  bring  the  transportation  within  the  control 
of  the  State  as  part  of  its  domestic  commerce,  the  subject  transported 
must  be  within  the  entire  voyage  under  the  exclusive  jurisdiction  of  the 
State. 
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Before  Field,  Circuit  Justice^  and  Sawteb,  Circuit  Judge. 
In  equity. 

Joseph  P.  Edge  and  John  J.  Boche,  for  plaintiff. 
N.  P.  Chipman,  for  defendants. 

Bj  the  Court,  Field,  Circuit  Justice.  The  plaintiff  is  a 
corporation  formed  under  the  laws  of  California  for  the 
transaction  of  the  business  of  a  steam-ship  company  on  the 
Pacific  coast,  and  in  its  bays  and  harbors,  and  on  the  Pa- 
cific ocean.  It  is  the  owner  of  a  large  number  of  steam- 
ships engaged  in  the  coasting  trade,  making  voyages  from 
Ban  Francisco  in  California,  to  Astoria  and  Portland  in 
Oregon,  to  ports  on  Puget  sound  in  Washington  territory, 
and  to  ports  in  British  Columbia,  and  from  San  Francisco 
to  San  Diego  in  California,  touching  at  intermediate  ports 
on  the  coast. 

All  the  steam-ships  in  making  their  voyages  navigate  the 
Pacific  ocean  more  than  a  marine  league  from  the  shore. 
They  carry  goods  sent  from  Europe,  Asia,  and  states  east  of 
the  Bocky  mountains,  upon  through  bills  of  lading  via  San 
Francisco.  Some  of  the  goods  are  transferred  to  the  ves- 
sels in  the  original  packages,  and  some  after  the  packages 
have  been  opened.  Passengers,  with  and  without  through 
tickets  from  other  states  and  from  Europe,  are  carried  on 
the  steam-ships  north  and  south  from  San  Francisco.  Pas- 
sengers and  freight  are  also  carried  in  these  vessels  be- 
tween ports  within  the  state.  All  the  vessels  are  enrolled 
and  licensed  to  carry  on  the  coasting  trade  under  the  acts  of 
congress. 

By  the  constitution  of  California,  adopted  in  1879,  all 
railroad,  canal,  and  other  transportation  companies  are  de- 
clared to  be  common  carriers  and  subject  to  legislative  con- 
trol. Provision  is  also  made  for  the  election  of  three  per- 
sons called  railroad  commissioners,  whose  duty  it  is  to 
establish  rates  of  charges  for  transportation  of  passengers 
and  freight  by  such  companies,  and  publish  the  same  from 
time  to  time;  to  examine  their  books,  records,  and  papers; 
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to  hear  and  determine  complaints  against  them;  to  punish 
for  contempt  of  the  orders  and  processes  of  the  commission- 
ers, and  enforce  their  decisions;  and  to  provide  a  uniform 
system  of  accounts  to  be  kept  by  the  companies. 

The  complaint  in  this  case  is  that  the  defendants,  the 
commissioners,  elected  under  the  constitution,  intend  and 
threaten  to  establish  rates  of  charges  for  passengers  and 
freights  on  the  steam-ships  of  the  plaintiff  engaged  in  the 
coasting  trade  as  mentioned,  and  exercise  with  respect  to 
them  all  the  other  powers  there  conferred;  and  the  plaintiff 
prays  that  they  may  be  restrained  in  that  respect.  This 
suit  was  commenced  when  the  late  commissioners  were  in 
office,  but  as  it  is  against  the  board  as  an  official  body,  and 
not  the  members  personally,  it  has  been  resubmitted  for 
decision  within  the  past  month. 

The  defendants  admit  that  it  is  their  purpose  to  carry 
into  execution  the  powers  with  which  they  are  invested,  and 
to  establish  rates  of  charges  for  passengers  and  freight  upon 
the  steam*ships,  so  far  as  they  may  relate  to  transportation 
between  ports  within  the  state,  but  disclaim  all  intention  to 
regulate  or  interfere  with  the  transportation  of  persons  or 
freight  from  ports  within  the  state  to  ports  without  it,  or  from 
ports  without  it  to  ports  within  it. 

The  question  is,  can  they  regulate  or  interfere  with  the 
transportation  of  persons  or  merchandise  between  ports 
within  the  state,  if  they  be  in  transit  to  or  from  other  states, 
or  the  transportation  involves  a  voyage  upon  the  ocean? 
The  question  in  one  of  its  aspects  is  new,  but  in  neither  of 
them  is  it  difficult  to  solve.  The  constitution  vests  in  con- 
gress the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  several  states.  The  power  to  regulate  is  the 
power  to  govern;  to  prescribe  the  rules  by  which  commerce 
shall  be  conducted;  to  declare  when  it  shall  be  burdened 
with  conditions,  and  when  it  shall  be  free  and  untrammeled. 

Commerce,  as  has  often  been  said,  is  a  term  of  large  im- 
port. It  includes  the  carriage  of  persons,  and  the  trans- 
portation, purchase,  sale,  and  exchange  of  commodities 
between  citizens  or  subjects  of  other  countries  and  our 
people,  and  between  the  people  of  different  states.     It  em- 


256       P.  C.  S.  S.  Co.  V.  R.  B.  Cokmissionebs,     [Cir.  Ct. 

Opinioa  of  the  Court — Mr.  Justice  Field*  [September, 

braces  navigationy  and  extends  to  all  the  instraments  used 
in  navigating  inland  waters  and  the  ocean. 

It  was  at  one  time  a  subject  of  much  discussion  and  some 
disagreement  among  judges  whether  the  power  conferred 
upon  congress  to  regulate  commerce  is  exclusive  in  its  char- 
acter,  or  concurrent  with  that  of  the  states.  By  recent  de- 
cisions this  question  has  been  put  at  rest.  When  the  sub- 
ject upon  which  congress  can  act  under  this  power  is  national 
in  its  character,  and  admits  and  requires  uniformity  of  regu- 
lation affecting  alike  all  the  states,  then  the  power  is  in  its 
nature  exclusive;  but  when  the  subject  upon  which  the 
power  is  to  act  is  local  in  its  operation,  then  the  power  of 
the  state  is  so  far  concurrent  that  its  action  is  permissible 
until  congress  interferes  and  takes  control  of  the  subject. 
Of  the  former  class,  is  all  that  portion  of  commerce  with 
foreign  countries  and  among  the  states  which  consists  in  the 
carriage  of  persons  and  the  transportation,  purchase,  sale, 
and  exchange  of  commodities.  From  necessity,  there  can 
be  but  one  rule  in  such  cases  for  all  the  states;  and  the  only 
power  competent  to  prescribe  a  uniform  rule  is  one  which 
can  act  for  the  whole  country.  Its  non-action  in  such  cases 
is,  therefore,  equivalent  to  a  declaration  that  such  commerce 
shall  be  free  from  state  interference.  ''  There  would  other- 
wise be,"  as  said  in  County  of  Mobile  v.  KimbaU,  "  no  security 
against  conflicting  regulations  of  different  states,  each  dis- 
criminating in  favor  of  its  own  products  and  citizens,  and 
against  the  products  and  citizens  of  other  states.  But  it  is 
a  matter  of  public  history  that  the  object  of  vesting  in  con- 
gress the  power  to  regulate  commerce  with  foreign  nations 
and  among  the  states,  was  to  insure  uniformity  of  regula- 
tion against  conflicting  and  discriminating  state  legislation.'* 
(102  U.  S.  697.  See,  also,  Cooley  v.  Board  of  Wardens  of  the 
Fori  of  Philadelphia,  12  How.  299;  Gilman  v.  Philadelphia, 
3  Wall.  713;  WtUon  v.  State  of  Missouri,  91  U.  S.  275.) 

Of  the  latter  class,  are  all  those  subjects  which  can  be 
best  regulated  by  local  authority,  such  as  harbor  pilotage, 
and  the  placing  of  buoys  and  beacons  to  guide  ships  to  the 
proper  channel  in  entering  bays  and  harbors.  Action  by 
the  states  upon  such  subjects  is  not  deemed  any  encroach- 
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ment  upon  the  power  of  the  general  government;  but  wlien 
congress  acts  with  respect  to  them,  the  authority  of  the  state 
is  superseded. 

It  follows,  from  these  views,  that,  with  respect  to  all  inter- 
state or  foreign  commerce,  the  railroad  commissioners  have 
no  authority  to  interfere.  Congress  has  prescribed  all  the 
regulations  which  are  permissible,  so  far  as  that  commerce 
is  carried  on  in  vessels.  Those  regulations,  it  is  true,  are 
principally  designed  to  insure  safety  in  the  navigation  of 
the  vessels,  and  the  protection  and  health  of  their  officers 
and  crews.  Congress  has  not  attempted  to  prescribe  what 
charges  may  be  made  for  the  carriage  of  persons  and  mer- 
chandise in  vessels;  considering,  perhaps,  that  they  were 
more  likely  to  be  regulated  upon  just  and  equitable  prin- 
ciples by  competition  than  by  legislation.  Whatever  the 
reason,  congress  has  not  seen  fit  to  act  upon  that  subject. 

With  respect  to  purely  domestic  commerce  carried  on  by 
these  vessels,  the  commissioners  possess  all  the  authority 
which  the  state  can  confer.  But  when  can  the  vessels,  in  car- 
rying persons  and  merchandise  between  different  ports  in  the 
state,  be  held  to  be  engaged  in  commerce  purely  domestic  ? 
for  there  is  a  commerce  within  the  state  which  does  not 
come  within  that  designation.  We  answer  that  they  are 
not  so  engaged  when  they  take  up  persons  or  merchandise 
to  carry  to  a  destination  within  the  state  from  a  place  with- 
out it,  or  they  take  up  persons  or  merchandise  in  the  state 
to  carry  to  a  place  without  its  limits.  This  is  the  purport 
of  the  decision  of  the  supreme  court  in  the  case  of  jfV/e 
Daniel  Ball,  10  Wall.  557.  That  vessel  was  engaged  in 
shipping  and  transporting  down  Grand  river,  in  Michigan, 
goods  destined  and  marked  for  other  states  than  Michigan, 
and  in  receiving  and  transporting  up  the  river  goods  brought 
within  the  state  from  without  its  limits.  But  as  her  agency 
in  the  transportation  was  entirely  within  the  limits  of  the 
state,  and  she  did  not  run  in  connection  with  or  in  continu- 
ation of  any  line  of  vessels  or  railway  leading  to  other  states, 
it  was  contended  that  she  was  engaged  entirely  in  domestic 
commerce.  But  the  court  answered  that  the  conclusion  did 
not  follow,  and  said  that, — 
17 
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**  So  far  as  she  was  employed  in  transporting  goods  destined 
for  other  states,  or  goods  brought  from  without  the  limits  of 
Michigan  and  destined  to  places  within  that  state,  she  was  en- 
gaged in  commerce  between  the  states;  and,  however  limited 
that  commerce  may  have  been,  she  was,  so  far  as  it  went,  sub- 
ject to  the  legislation  of  congress.  She  was  employed  as  an 
instrument  of  that  commerce;  for  whenever  a  commodity  has 
begun  to  move  as  an  article  of  trade  from  one  state  to  another, 
commerce  in  that  commodity  between  the  states  has  commenced. 
The  fact  that  several  different  and  independent  agencies  are 
employed  in  transporting  the  commodity,  some  acting  entirely 
in  one  state  and  some  acting  through  two  or  more  states,  does 
in  no  respect  affect  the  character  of  the  transaction.  To  the 
extent  in  which  each  agency  acts  in  that  transportation,  it  is 
subject  to  the  regulation  of  congress."     (10  Wall.  557,  565.) 

Nor  are  the  vessels  engaged  in  purely  domestic  commerce 
when  their  voyages  between  ports  of  the  same  state  require 
them  to  navigate  the  ocean.  When  they  go  beyond  a  marine 
league  from  the  shore  they  pass  out  of  the  jurisdiction  of  the 
state,  and  come  under  the  exclusive  control  of  congress.  To 
bring  the  transportation  within  the  control  of  the  state,  as 
part  of  its  domestic  commerce,  the  subject  transported  must 
be  within  the  entire  voyage  under  the  exclusive  jurisdiction 
of  the  state.     {Lordy,  Steam-ship  Co.,  102  U.  S.  541.) 

If  the  steam-ships  of  the  plaintiff  carried  any  persons  or 
merchandise  between  ports  of  the  state,  not  going  out,  on 
their  voyage  between  those  ports,  of  the  jurisdiction  of  the 
state,  and  the  persons  or  merchandise  carried  not  coming 
from  any  other  state  or  a  foreign  country,  or  going  to  another 
state  or  country,  the  transportation  commencing  and  ending 
in  the  state,  then  to  that  extent  they  would  be  engaged  in 
commerce  purely  domestic,  and  to  that  extent  the  railroad 
commissioners  might  have  jurisdiction  to  regulate  the  fares 
and  freights  for  transportation  on  the  vessels.  But  it  is 
conceded  by  the  pleadings  that  in  every  voyage  made  by 
the  vessels  between  ports  of  the  state, — that  is,  between 
San  Francisco  and  such  ports  along  the  coast, — they  pass 
out  upon  the  ocean  beyond  a  marine  league  from  the  shore. 
They  are,  therefore,  engaged  in  no  transportation  which  the 
commissioners  can  regulate. 

We  have  had  some  doubt  as  to  our  jurisdiction  in  this 
case,  but  as  the  commissioners  have  raised  no  objection  on 
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that  grouDd,  aud  seem  auxious  to  have  an  adjudication  as 
to  the  extent  of  their  authority,  we  have  not  deemed  it  (ex- 
pedient to  refuse  a  consideration  of  the  questions  submitted. 
Without  some  adjudication  upon  them,  the  plaintiff  would 
be  placed  in  great  embarrassment.  If  the  commissioners 
have  the  authority  claimed,  the  company  would  be  liable  to 
a  line  of  120,000  for  every  instance  of  disregard  of  their 
regulations,  and  each  of  its  officers  would  be  liable  to  be 
punished  by  fine  and  imprisonment. 

Let  a  decree  be  entered  for  the  plaintiff,  as  prayed  in  the 
bill. 


3,880  Boxes  of  Opium,  James  K.  Kennedy,  Claim- 
ant, Appellant,  v.  The  United  States,  Re- 
spondents. 

Circuit  Court,  District  op  Calipornu. 
September  20,  1883. 

1.  Res  GEftT-«. — In  a  proceeding  by  the  government  in  rem   to  condemn 

opium  as  having  been  smuggled  into  the  United  States,  the  declarations 
of  the  steerage  steward  of  the  ship  on  which  the  opium  ia  charged  to 
have  been  smuggled,  he  being  a  brother  of  the  claimant,  and,  apparently, 
watching  the  proceedings  at  the  time  of  seizure,  made  to  the  officers  who 
seized  the  opium  at  midnight,  an  hour  after  the  seizure,  but  while  the 
opium  was  still  in  their  possession  on  the  wharf  near  the  place  of  seizure, 
awaiting  means  of  transportation,  are  admissible  in  evidence  in  favor  of 
the  government,  as  a  part  of  the  res  gfstce,  although  not  made  in  the  pres- 
ence, or  by  the  authority,  or  with  the  knowledge  of  the  claimant. 

2.  Lettrr  op  Third  Party,  when  Admissible.— Iu  such  proceeding,  a 

letter  of  a  third  party,  whom  other  evidence  tends  to  connect  with  the 
transaction,  written  to  other  parties  in  China  more  than  two  months  after 
the  seizure,  supposed  to  refer  to  the  transaction,  which  letter  was  left  by 
the  writer  for  the  inspection  of  the  claimant,  and  to  which  the  claimant 
appended  a  postscript,  also,  supposed  to  refer  to  the  transaction ;  also, 
another  letter  written  by  a  Chinaman,  to  whom  the  said  letter  and  post- 
script were  given,  open  to  inspection,  to  seal  up  and  mail,  which  letter, 
written  by  the  Chinaman  to  his  correspondent  in  China,  is  supposed  to 
refer  to  the  same  transaction,  and  to  some  passages  of  the  former  letter, 
and  which  letters  were  sealed  up  in  the  same  envelope,  addressed  to  a 
party  in  China,  and  sent  to  the  post-office,  by  him  to  be  mailed,  are  ad- 
missible in  favor  of  the  government  under  the  circumstances  set  out  in 
the  opinion. 
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3.  Burden  of  Proof— Section  909,  Revihrd  Statutes.— In  cases  of  in- 

formations filed  against  the  goods,  to  condemn  them  as  having  been 
smuggled  into  the  United  States  in  violation  of  the  revenue  laws,  where 
the  government  introduces  evidence  sufficient  to  show  probable  cause, 
under  section  909  of  the  Revised  Statutes,  the  burden  of  proof  is  thrown 
upon  the  claimant  to  show  the  innocence  of  the  transaction. 

4.  Amount  of  Evidence — Preponderance  Sufficient. — In  the  case  of  an 

information  in  rem,  filed  to  condemn  goods  as  having  been  imi)orted  in 

violation  of  the  laws,  the  evidence  being  all  in,  a  mere  preponderance  of 

evidence  in  favor  of  guilt  in  the  transaction,  is  sufficient  to  justify  a  decree 

of  foi^eiture  against  the  goods. 
6.  FiNDiKG. — In  this  case,  under  all  the  circumstances  disclosed,  there  is  a 

preponderance  of  proof  in  favor  of  guilt,  but  not  sufficient  to  establish 

guilt  beyond  a  reasonable  doubt. 
6.  Opium  Condemned. — Under  the  rule  adopted  as  to  the  amount  of  proof 

required,  a  decree  of  forfeiture  entered. 

Before  Sawyer,  Circuit  Judge. 

Philip  Teare,  United  States  attorney,  and  A.  P.  Van  Duzer, 
assistant  United  States  attorney,  for  libellant. 

IV.  U,  L.  Barnes  and  George  IV.  Towl€,jnn.,  for  claimant. 

Sawyer,  Circuit  Judge.  TLis  is  an  appeal  from  the  de- 
cree of  the  District  Court,  condemning  the  opium  in  ques- 
tion, on  the  ground  that  it  had  been  smuggled  into  the  port 
of  San  Francisco.  The  record  from  the  District  Court 
contains  nearly  seventeen  hundred  pages  of  legal  cap,  and 
nearly  eight  hundred  pages  additional  testimony  have  been 
taken  in  this  Court.  The  case  was  argued,  orally,  and  sub- 
mitted a  long  time  ago,  the  argument  occupying  thirteen 
days,  with  leave  to  file  printed  briefs,  the  last  of  which  was 
filed  March  10,  1883. 

Owing  to  a  large  number  of  cases  having  precedence,  and 
the  large  record  to  examine,  it  was  impossible  to  properly 
take  the  case  up  before  the  summer  vacation,  or  to  dispose 
of  it  till  now.  The  large  amount  of  new  testimony  taken 
in  this  Court,  is  upon  the  points  wherein  the  District  Court 
held  the  evidence  to  be  deficient,  and  is  additional  to,  and 
not,  as  has  been  claimed,  in  conflict  with,  the  claimant's 
case  as  made  in  the  District  Court;  and  it  is  of  such  a  char- 
acter as  to  require  a  thorough  and  careful  re-examination 
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of  the  eutire  case,  and  sach  examiDation  has  been  given  to 
it.  The  following  facts,  when  stated  as  facts,  are  satisfac- 
torily shown  by  the  evidence.  On  doubtful  points,  the 
substance  of  the  testimony  is  stated. 

On  the  night  of  January  3-4,  1882,  the  steamship,  Cilij 
of  Tolcio,  was  lying  at  the  outer  end  of  the  Pacific  Mail 
Steamship  Company's  wharf,  extending  from  the  foot  of 
First  street,  in  the  City  of  San  Francisco,  into  the  bay  iu 
a  southerly  direction,  on  the  easterly  side  of  the  wharf. 
She  had  arrived  from  Hongkong,  China,  and  been  docked 
on  December  25,  1881,  or  nine  days  previously.  The 
steamship.  City  of  Sydney,  was,  at  the  same  time,  lying  at 
the  same  wharf  on  the  westerly  side,  directly  opposite  the 
City  of  Tokio,  The  City  of  Sydney  runs  between  San  Fran- 
cisco and  Australia,  stopping  each  way  at  Honolulu,  iu  the 
Sandwich  Islands.  She  was,  at  the  time,  advertised  to 
leave  for  Australia  on  January  14,  1882,  or  ten  days  later. 
A  few  minutes  after  midnight,  not  to  exceed  from  five  to 
fifteen  minutes,  police  officers  Egan  and  Smith,  patrolling 
the  harbor,  were  going  down  the  bay  in  a  boat  from  Folsom- 
street  wharf  towards  the  Pacific  Mail  wharf,  and,  when  a 
short  distance  from  the  end  of  Beale-street  wharf,  at  about 
the  point  marked  on  the  diagram  annexed  to  the  findings, 
they  saw  a  Whitehall  boat  about  300  yards  distant,  near  the 
steamship,  City  of  Tokio,  between  them  and  the  steamship, 
not  at  the  side  of  the  ship,  nor  in  contact  with  it,  but  a 
short  distance  oiF,  pulling  with  muffled  oars  in  a  southerly 
directic  n  past  the  stern  of  the  steamer.  The  boat,  when 
discovered,  was  probably  not  less  than  50,  nor  more  than 
150  feet  distant  from  the  ship.  At  first,  they  thought  it  was 
the  Government  lookout  boat,  but,  as  soon  as  it  had  passed 
the  stern  of  the  ToJcio,  they  saw  it  was  not,  and  gave  chase. 
The  boat  pulled  southerly  for  ^ome  distance,  and  then 
turned  in  on  the  westerly  side  of  the  wharf,  where  it  was 
met  by  the  officers,  somewhere  between  the  City  of  Sydney 
and  the  slips  of  the  Central  Pacific  Eailroad's  transfer 
steamers,  as  it  had  changed  its  course.  The  diagram  shows 
the  situation  of  the  wharves  and  steamers.  In  the  boat 
were   the   claimant,  James   K.  Kennedy,   and  a  boatman 
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named  McDermot.  Egan  says,  he  asked  what  they  had, 
and  **  they  said  they  did  not  know."  Egaa  then  jumped 
into  the  boat  and  pnt  irons  on  the  men,  ironing  them  to- 
gether. Egan  says  they  were  very  much  excited,  and  that 
one  of  them  eaid:  '*  Good  God,  you  are  not  going  to  arrest 
us.  We  are  men  of  families.  Take  the  stuff  and  let  us 
go,"  that  *'  they  would  land  anywhere  and  give  up  the  stuff," 
that  we  could  "keep  the  boat  and  all  that  was  in  it^  and  let 
them  go.     It  would  do  no  good  to  arrest  them." 

After  this  communication,  Egan  and  Smith  took  the  boat 
in  tow  and  returned  to  Folsom-street  wharf,  whence  they 
had  started.  It  was  a  stormy  night  and  the  bay  was  rough — 
so  rough  that  the  claimant  and  McDermot  were  afraid  that 
their  boat,  heavily  loaded,  as  it  was,  would  swamp,  and 
being  ironed  together  and  one  of  them  unable  to  swim,  they 
earnestly  asked  to  be  taken  into  thd  other  boat,  on  that  ex- 
pressed account.  Egan  refused,  whereupon  Kennedy  com- 
menced throwing  overboard  some  of  the  packages  to  lighten 
the  boat,  but,  upon  Egan's  threatening  to  shoot  them,  if 
they  did  not  stop,  he  desisted,  after  throwing  over  three 
packages  similar  to  those  remaining  in  the  boat.  The  wind 
was  from  the  south-east,  driving  the  waves — a  heavy  chop 
sea — directly  against  the  eastern  side  of  the  ToJcio,  while 
the  Sydney^  on  the  other  side  of  the  wharf,  was  partially 
protected,  and  in  comparatively  still  water.  That  it  was 
rough,  with  considerable  sea,  there  can  be  no  doubt.  On 
that  point  all  the  witnesses  including  Egan  and  Smith  agree. 
Officer  Metzler  designates  it  as  '*  a  south-east  gale."  There 
was,  ordinarily,  a  custom-house  lookout  boat  on  watch 
anchored  easterly  of  the  Tokio,  a  short  distance  off.  This 
is  the  boat  which  the  captured  boat  was  supposed  to  be, 
when  first  seen.  But  the  sea  was  so  rough  on  this  night, 
that  it  was  deemed  unsafe  for  it  to  be  there,  and  it  was  ac- 
cordingly taken  in.  Such  is  the  uncontradicted  testimony 
as  to  the  weather  and  condition  of  the  bay.  The  weather 
grew  more  stormy,  and  the  sea  rougher  as  the  night  wore 
on.  It  was  a  moonlight  night,  but  cloudy,  and  at  times 
rainy,  and  the  moon  was  well  down  in  the  west,  and  hidden 
by  the  sheds  of  the  wharf,  when  the  boat  was  first  discovered. 


Dist.  Ciil.]     3,880  Boxes  v.  United  States.  263 

1883.]  Opinion  of  the  Court— Sawyer,  C.  J. 

On  reaching  the  Folsom-street  wharf,  officer  Smith  took  the 
claimant,  James  K.  Kennedy,  and  McDermot  to  the  District 
Police  Station — Egan  remaining  with  the  captured  boat  till 
his  return,  in  some  ten  to  fifteen  minutes — probably  fifteen. 
About  five  minutes  after  Smith  left,  and  while  waitinp;  for 
Smith's  return,  Egan  saw  a  man  at  a  distance  on  the  wharf, 
apparently,  looking  for  them,  but  there  was  no  conversation 
between  them,  and  he  was  not  identified.  Upon  the  return 
of  Smith  two  other  officers — Metzler  and  Dillon — arriving 
soon  after,  the  boat  was  unloaded,  and  its  contents  placed 
upon  the  wharf,  the  packages  being  counted  as  they  were 
passed  out.  After  being  placed  upon  the  wharf,  the  pack- 
ages were  again  counted.  There  were  found  to  be  ninety- 
seven  square  packages  weighing  twenty  pounds  each,  care- 
fully wrapped  in  Chinese  matting,  sewed  with  twine,  and 
neatly  tied,  or  strapped,  with  bamboo  splints,  in  the  usual 
mode  of  strapping  packages  of  merchandise  by  the  Chinese. 
Each  package  contained  two  soldered  tin  boxes,  or  cans, 
the  cans  being  new,  weighing  ten  pounds  each,  each  can 
containing  twenty  small  brass  boxes,  each  small  box  con- 
taining one  half  pound,  or  five  taels,  of  prepared  opium, 
labelled  with  Chinese  labels,  presenting  the  same  general 
appearance  in  all  respects  as  the  prepared  opium  regularly 
imported  from  China,  through  the  custom  house,  except, 
that  none  of  the  half-pound,  or  five  tael  boxes,  had  United 
States  revenue  stamps  upon  them — the  whole  amounting  to 
3,880  boxes.  Three  like  packages,  doubtless,  containing  120 
like  boxes  each,  had  been  thrown  overboard.  Thus  the 
boat,  at  the  time  of  the  capture,  contained  100  packages,  or 
2,000  pounds  or  20,000  taels  of  prepared  opium,  valued  at 
about  $20,000  to  $25,000,  as  claimed  by  the  United  States 
attorney.  There  were  also  found  two  rolls  of  silk.  Egan 
says,  it  might  have  taken  twenty  minutes  to  unload  the  stuff, 
and  Metzler  from  half  to  three  quarters  of  an  hour.  Egan 
passed  the  packages  out,  Metzler  received  them,  Dillon 
piling  them  up  on  the  wharf. 

It  is  highly  probable,  therefore,  that  from  the  time  of 
their  arrival  at  the  wharf,  including  the  time  of  the  absence 
of  Smith,  say  fifteen  minutes,  with  the  prisoners,  till  the 
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unloading  and  the  recounting  of  the  packages  on  the  wharf 
were  completed,  three-fourths  of  an  hour  to  an  hour  had 
elapsed — most  likely  a  full  hour.  After  the  recounting  on 
the  wharf,  and  while  they  were  waiting  for  an  express  wagon 
to  remove  the  goods,  and  not  before,  as  inadvertently  stated 
by  the  district  judge,  officer  Smith  called  Egau's  attention 
to  a  man  standing  a  short  distance  off,  who  had  approached 
from  the  west  on  Folsom  street,  when  both  officers  ap- 
proached him;  whereupon,  the  man  said:  "One  at  a  time; 
I  want  to  do  business  with  one  at  a  time."  He  gave  his 
name  as  Kennedy.  It  afterwards  appeared  in  evidence, 
and  I  so  find  the  fact  to  be,  that  this  man,  who  at  the  time 
was  unknown  to  the  officers,  was  Henry  Kennedy;  that  ho 
is  a  brother  of  James  K.  Kennedy,  the  claimant;  and  that 
he  was,  at  that  time,  and  on  the  last  preceding  voyage  of 
the  ToJcio,  he  had  been,  the  steerage  steward  of  that  vessel. 
The  following  is  the  direct  testimony  of  Egan,  as  to  what 
took  place  at  that  interview:  "At  first  he  (Henry  Kennedy) 
said  if  I  would  let  those  men  go,  he  would  give  me  two 
thousand  dollars.  Then  he  raised  it  up  to  ten  thousand, 
and  said  we  could  keep  the  stuff  to  let  those  men  go;  he 
did  not  want  to  be  exposed."  And  he  said:  "You  can 
keep  the  stuff,  and  I  will  show  you,  too,  where  you  can  sell 
it."  Egan  testified  that  he  sent  officer  Smith  to  him,  and 
after  Smith  had  talked  with  him  a  while,  he  (Egau)  talked 
with  him  again,  when  "I  (Egau)  says,  what  is  your  busi- 
ness ?  He  (Henry  Kennedy)  said,  I  am  a  calker  by  trade, 
bat,  says  he,  I  am  in  the  smuggling  business  now,"  and, 
says  he,  "if  you  let  these  men  go,  I  will  give  you  ten  thou- 
sand dollars,  and  you  can  keep  the  stuff,  and  I  will  put  you 
ill  the  way  to  make  many  a  dollar  hereafter."  "I  asked 
him  how  it  was  to  be  done,  and  he  said,"  "  In  the  smuggling 
business.  He  was  in  the  business  right  along,  and  he  would 
l)ut  me  in  the  way  of  making  many  a  dollar."  He  said,  "in 
twenty  minutes  he  would  have  the  money  (ten  thousand 
dollars)  here."  This  is  the  fullest  statement  of  what  Henry 
Kennedy  said  on  that  occasion.  He  was  not  arrested. 
Officers  Smith  and  Metzler  testify  that  they  each  had  a 
short  interview  separately  with  him,  and    that   he  made 
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similar,  though  briefer,  statements  to  them.  And  Metzler 
saya,  Kennedy  said  to  him  at  that  interview,  in  response  to 
an  intimation  that  he  would  get  himself  into  difficulty, 
**Well,  I  have  all  that  I  have  got  invested  in  that  boat." 
As  there  is  no  contradiction  to  this  testimony  of  officers 
Egan,  Smith,  and  Metzler,  and  Henry  Kennedy  did  not  see 
fit  to  take  the  stand,  and  he  was  not  called  by  claimant,  I 
fiud  that  these  conversations  took  place  as  stated. 

There  had  been  no  communication  between  Henry  Ken- 
nedy and  the  two  captives,  James  K.  Kennedy  and  McDer- 
mot,  or  either  of  them,  after  the  capture  of 'the  boat  and 
arrest  of  the  men,  and  before  this  communication  between 
Henry  Keuuedy  and  the  officers,  or  afterwards,  during  that 
night.  Egan  and  Smith  were  State  police  officers,  and  not 
United  States  officers,  and  had  no  authority  from  the  United 
States  or  otherwise,  than  such  authority  as  they  had  by 
virtue  of  their  said  offices  to  make  said  capture  or  arrest. 

The  said  opium  was  sent  to  the  City  Hall  of  San  Fran- 
cisco, and  there  detained  till  some  time  during  the  daytime 
of  January  4th,  when  it  was  reported  and  turned  over  to 
the  custody  of  the  Collector  of  Customs  of  the  Port  of  San 
Francisco,  said  delivery  to  said  Collector  being  on  the  land 
and  not  on  the  water. 

Queock  Keung  Chung,  who  declared  himself  a  judge  of 
the  matter,  examined  one  of  the  five-tael  boxes  captured, 
opened  it,  and  smoked  some  of  the  opinm,  and  pronounced 
it  Lai  Yuen  opium,  manufactured  at  Hongkong. 

The  foregoing  constitutes  the  facts,  as  shown,  and  the 
testimony  on  the  doubtful  points  as  first  presented  by  the 
Government  in  the  District  Court. 

To  meet  this  case,  the  claimant  proved  certain  facts,  and 
introduced  evidence  to  establish  others,  which  I  shall  now 
proceed  to  briefly  state. 

Tliere  was  a  strict  watch  kept  on  the  steamer  by  Govern- 
ment watchmen,  both  night  and  day,  at  all  times  after  her 
arrival. 

The  night  watch  was,  ordinarily,  regularly  changed  at  12 
midnight,  though,  when  the  members  of  the  second  watch 
arrived,  they,  generally,  relieved  the  prior  watch  then,  even 
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if  a  few  minutes  before  midnight.  On  this  particular  night, 
the  ship  having  been  nearly  discharged,  two  special  extra 
watchmen  were  supplied  at  the  steamer;  but  it  being  too 
rough  to  be  safe,  no  lookout  boat  was  statioued  outside  the 
steamer,  as  was  ordinarily  done.  On  the  night  of  January 
3,  most  of  the  watchmen,  if  not  all,  were  relieved  before 
12  o'clock,  at  various  times  from  11:20  to  11:30  P.  M.,  as 
their  successors  from  time  to  time  came  along.  If  the  opium 
came  from  the  TuJcio,  it  was  mostly,  if  not  wholly,  loaded 
before  midnight,  as  the  boat  was  first  seen,  at  latest,  but  a 
few  minutes  after  12  M. 

The  transactions  in  removing  the  opium,  if  removed  from 
the  Tokio,  occupied  a  part  of  two  watches.  There  were 
seven  men  on  each  watch,  two  of  them  stationed  on  the 
dock  of  the  vessel,  one  forward  and  one  aft,  and  the  others 
at  various  places  along  the  dock  opposite  the  vessel,  and  in 
positions  to  have  that  whole  side  of  the  ship  in  view. 

All  the  men  on  both  watches  were  examined  as  witnesses, 
and  each  testified  that  he  did  not  see  anything  leave  the 
ship;  that  he  did  not  see  the  boat  around  the  ship,  and  that 
the  opium  was  not  taken  from  the  ship  with  his  knowl- 
edge. The  witnesses  on  the  deck  also  testify  that  they  did 
not  see  either  the  police  boat  or  the  captured  boat  pass  the 
stern  of  the  ToJcio  in  going  down,  or  returning,  till  it  got 
some  distance  past  it  on  the  return.  One  of  them,  at  least, 
the  man  on  the  after  part  of  the  Tokio's  deck,  ought  to  have 
seen  them,  and  perhaps  the  one  on  the  forward  part;  but 
the  others  were  not  stationed  in  such  positions  that  they 
would  be  likely  to  see  them.  Egan  and  Smith,  also,  state, 
that  they  were  hailed  from  the  deck  of  the  Tokio,  when  they 
passed  on  the  way  down;  but  these  watchmen  testify,  that 
they  heard  no  one  hail  any  boat  passing  the  ship.  They 
testify  that  they  kept  faithful  and  careful  watch;  that  they 
did  not  hail  the  boat,  or  hear  anybody  else  hail  it.  The 
watchman  on  the  after  part  of  the  deck  is  the  only  man 
shown  by  the  evidence  whose  duty  it  was  to  be  in  a  position, 
or  who,  at  that  time  of  night,  was  likely  to  be  in  a  position 
to  hail  the  passing  boat  in  the  position  it  was  stated  by 
Egan  and  Smith  to  have  been  in;  and  he  states  that  he  did 
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not  hail  it,  or  bear  any  one  else  hail  it,  or  see  either  boat 
pass  down.  He  ought  to  have  seen  them,  unless  the  rough- 
ness of  the  bay  and  darkness  of  the  night  prevented.  But 
if  he  did  see  them,  or  hail  them,  it  is  not  apparent  what 
motive  could  exist  to  falsely  deny  it,  even  if,  as  is  suggested 
by  the  Government,  he  was  in  complicity  with  the  alleged 
smugglers.  It,  certainly,  would  have  much  better  com- 
ported with  the  theory  of  the  claimant,  to  not  only  have  ad- 
mitted, but  to  have  insisted,  that  the  boats  did  pass  by 
from  Main  street  wharf.  That  is  the  theo/y  upon  which  the 
claimant's  case  rests;  and  if  perjury  was  committed,  it 
might  better  have  been  in  that  form  than  in  the  one  adopted. 
In  addition  to  the  night  inspectors,  or  watchmen,  there 
was  a  searching  force  of  three  men  of  several  years'  expe- 
rience each — the  captain  of  the  force  having  been  six  years 
in  the  business.  They  all  testify  that  they  thoroughly 
searched  the  ship  for  smuggled  goods  in  every  part,  so  far 
as  it  could  be  done  without  moving  freight  about  to  see 
what  might  be  under  it;  that  this  search  commenced  on  the 
day  after  the  arrival  of  the  ship,  and  continued  from  day  to 
day,  down  to  the  time  of  the  seizure;  that,  although  absent 
on  some  days,  they  were  there,  from  time  to  time,  during 
all  of  the  time,  while  freight  was  going  out,  to  see  what 
went  out,  and  then  examine  the  parts  of  the  ship  that  had 
been  discharged;  that  at  the  time  of  the  seizure,  all  of  the 
freight  had  been  discharged  except  a  portion  of  the  freight 
in  the  forward  hold,  and  that  that  part  of  the  ship  had  been 
searched  so  far  as  was  practicable  without  moving  the 
freight;  that,  heretofore,  they  had  never  found  opium  under 
other  freight.  It  was  expected  that  all  the  remainder  of  the 
freight  would  be  discharged  by  10  A.  M.  of  the  next  day. 
It  was  not  pretended  that  the  searchers  were  there  all  the 
time,  but  it  was  claimed  that  they  were  there  suflSciently  to 
make  a  thorough  search  of  the  entire  ship  so  far  as  was  prac- 
ticable without  removing  freight.  The  captain  of  the 
searchers  says  there  was  '*  no  part  of  the  ship  but  what  we 
examined  thoroughly — that  is,  that  we  could  search — of 
course,  where  the  freight  was,  we  could  not  search  that." 
And  he  says,  he  searched  with  the  **  incentive  of  a  reward 
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ahead,  in  case  of  success."  The  other  searchers  testify  to 
the  same  effect,  and  that  they  did  not  find  the  opium.  There 
is  no  direct  testimony  to  the  contrary,  as  to  the  search,  or 
its  extent.  As  showing  the  incentive  to  diligence  referred 
to  by  these  witnesses,  and  as  indicating  the  interest,  and 
bearing  upon  the  credibility  of  oflScers  Egan  and  Smith,  it 
may  be  observed  in  passing,  that,  under  the  Act  of  1874 
(1  Snp.  E.  S.  77,  sec.  4),  the  Secretary  of  the  Treasury  is 
authorized  to  allow  a  reward  to  **  any  officer  of  the  customs, 
or  other  persons,''  yrho  shall  detect,  or  seize,  any  smuggled 
goods,  not  exceeding  in  amount  one  half  of  the  net  proceeds. 
One  B.  K.  Sheridan,  owner  of  an  express  wagon,  testified 
on  behalf  of  claimant,  that  on  the  evening  of  Januaiy  3 
lie  hauled  two  loads  of  packages  like  those  seized,  making 
about  one  hundred  in  all,  from  the  store  of  Tai  Hung&  Co., 
ft  Chinese  mercantile  firm.  No.  1014  Dupont  street,  for 
James  K.  Kennedy,  the  claimant,  to  the  foot  of  Main  street, 
corner  of  Main  street  and  the  water  front,  near  Bryant 
street,  shown  on  the  annexed  plat.  He  stated  the  facts  in 
detail,  and  minutely.  He  said,  by  previous  arrangement, 
he  went  to  1014  Dupont  street,  arriving  a  little  after  7 
p.  M.,  where  he  found  claimant,  James  K.  Kennedy,  waiting 
on  the  sidewalk;  that  he  had  a  covered  wagon;  that  a  Chi- 
naman, Choy  Lum,  assisted  by  another,  brought  the  puck- 
ages  out,  and  he  arranged  them  in  the  wagon;  that  after 
putting  in  his  wagon  about  fifty  packages,  he  judged,  with- 
out counting  them,  Kennedy  got  on  the  seat  with  him,  and 
he  drove  to  the  water  front,  at  the  foot  of  Main  street,  at 
the  corner  of  the  Bryant-street  front,  a  few  feet  from  a 
small  building,  supposed  to  be  the  wharfinger's  oflSce,  where 
he  passed  the  packages  out  to  Kennedy,  who  lowered  them 
down  by  a  rope  and  hook  on  it  to  somebody  in  a  boat  under 
the  wharf;  that  after  thus  passing  them  down,  he  returned 
for  the  second  loud,  when  the  same  Chinamen,  Choy  Lum 
and  another,  brought  out  the  remaining  packages,  and  he 
loaded  them  in  the  same  way,  when  the  Chinaman,  Choy 
Lum,  who  brought  him  the  packages,  rode  down  with  him 
to  the  same  place,  where  he  passed  them  out  to  the  China- 
man, who  let  them  down  from  the  wharf  to  Kennedy  and 
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another  man  in  the  boat  below,  in  the  same  manner  as  the 
first  were  lowered  by  Kennedy.  That  two  rolls  of  silk  were 
also  carried  <3own  in  his  wagon,  on  one  of  the  loads.  He 
testifies  that  he  arrived  the  second  time  somewhere  from 
ten  to  half-past  ten  o'clock;  that  he  thonght  he  did  not 
carry  quite  so  many  packages  at  the  last  load  as  at  the  first, 
and  that  there  were  abont  a  hundred  in  all.  He  states  that 
he  then  returned,  the  Chinaman  riding  back  with  him  to 
Montgomery  avenue,  where  the  Chinaman  got  out,  near  tlie 
Commercial  Hotel,  and  he  went  to  his  stable  and  put  up  his 
horse  at  No.  2333  Taylor  street.  He  testified,  that  he  had 
hauled  similar  packages  for  Kennedy,  some  six  months  be- 
fore, from  the  same  place  to  the  foot  of  Mission  street,  to 
put  aboard  a  packet  for  the  Sandwich  Islands;  that  he  un- 
derstood those  packages  to  contain  opium,  to  be  shipped 
for  the  Sandwich  Islands,  and  as  those  hauled  on  January  3 
were  similar  packages,  and  hauled  under  similar  circum- 
stances, he  supposed  they  were  opium;  but  Kennedy  did 
not  state  to  him  that  they  were  opium. 

In  the  district  court,  neither  the  claimant,  Kennedy,  Mc- 
Dermot,  nor  the  Chinaman,  who  are  alleged  to  have  aided 
in  loading  and  unloading  these  packages,  was  examined  to 
corroborate  the  testimony  of  Sheridan.  On  the  other  hand, 
a  witness  was  called,  who  testified  that  he  slept  at  Sher- 
idan's stable,  on  the  night  of  January  3;  that  the  stable  was 
locked,  and  he  had  the  key,  and  that  Sheridan  could  not 
have  had  the  horse  and  wagon  out,  and  used  it,  as  he  had 
stated.  But  there  were  such  inherent  elements  of  weakness 
in  the  testimony  itself,  when  taken  in  connection  with  other 
testimony,  as  to  his  habits  and  whereabouts  at  about  the 
time,  being  some  two  months  before  he  was  examined,  and 
such  manifest  ill  feeling  and  desire  to  punish  Sheridan  for 
imputed  injuries,  that  the  district  judge  attached  no  im- 
portance to  it,  and  I  reject  it,  also,  as  wholly  unworthy  of 
credence. 

As  to  the  testimony  of  the  other  three  witnesses  referred 
to  by  the  district  judge,  who  testified  to  Sheridan's  spend- 
ing the  whole  evening  of  January  3,  more  than  two  months 
before,  at  a  free  concert  saloon,  which  the  district  judge 
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did  not  wholly  discredit,  I  entertain  a  dififerent  view.  After 
carefully  considering  their  entire  testimony  and  the  oppos- 
ing testimony  on  the  point;  the  character  and  habits  of  the 
men  as  disclosed  by  themselves;  the  glaring  inconsistency 
of  some  of  their  testimony,  and  the  manifest  inherent  im- 
probability of  their  story  in  the  most  important  particulars, 
and  the  more  probable  counter  testimony,  I  am  unable  to 
attach  any  importance  to  it.  Whatever  the  truth  may  be, 
as  to  Sheridan's  hauling  the' packages  as  he  states,  I  am  not 
satisfied  that  he  was  at  the  saloon  mentioned  on  the  night 
in  question.  He  had  never  been  seen  there  before  or 
afterwards  by  these  men,  who  said  they  were  there  every 
night,  one  of  them  saying  he  had  not  missed  a  night  for  a 
year  and  a  half ;  on  the  contrary,  I  am  satisfied,  from  a  care- 
ful consideration  of  all  the  testimony  on  that  point  in  all  its 
bearings,  that  he  was  not  there,  and  I  so  find. 

Upon  opening  the  tin  boxes  of  the  seized  opium,  wrapped 
in  matting,  each  large  tin  box  was  found  to  contain  pieces 
of  San  Francisco  newspapers  of  recent  dates — dates  so  late 
that  it  is  impossible  that  they  should  have  been  put  in  iu 
China.  They  must,  therefore,  have  been  put  in  either  on 
shore,  in  San  Francisco,  or  on  the  steamer  after  her  an'ival 
at  San  Francisco,  and  the  tin  covers  afterwards  soldered 
on,  and  the  cans  then  packed  in  matting  sewed  and  bound. 

The  tins  were  old  but  the  covers  neiv,  and  newly  soldered. 
There  are  two  factories  at  Hongkong,  as  shown  by  the  evi- 
dence, manufacturing  opium — one  known  as  Lai  Yuen  and 
the  other  Fook  Loong.  The  opium  seized  is  put  up  like 
these  two  brands  of  opium,  in  similar  boxes,  with  apparently 
similar  labels,  either  genuine  or  attempted  imitations  of  the 
genuine  labels.  The  smoking  opium  made  at  those  factories 
is  manufactured  of  India,  or  Patna  opium.  The  evidence 
points  to  no  other  factories,  or  kinds  of  opium  made  in 
Hongkong.  Considerable  quantities  of  smoking  opium 
have  been,  and  still  are,  manufactured  at  San  Francisco 
and  in  the  Eastern  States.  The  smoking  opium  made  in 
San  Francisco  and  in  the  Eastern  States,  is  made  entirely 
from  Turkish  or  gum  opium.  The  Turkish  or  gum  opium 
contains  a  much  larger  proportion  of  morphine  than  Patna 
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opium.  The  prepared  opium  manufactured  in  the  United 
States  is  put  up  and  labelled  so  as  to  resemble  prepared 
o))inm  imported  from  Hongkong,  and  is  often  put  up  in  the 
old  boxes  of  the  imported  article.  Imported  opium  is  re- 
quired by  law  to  be  stamped,  but  it  is  not  necessary  to 
stamp  domestic  opium.  The  Government,  however,  fur- 
nishes stamps  expressly  prepared  for  the  purpose  on  appli- 
cation, for  domestic  opium,  and  these  are  frequently,  but 
not  always,  used  as  a  convenient  mode  of  protection  from 
suspicion  and  annoyance.  The  laws  of  the  Sandwich  Islands 
absolutely  prohibit  the  importation  of  opium,  except  by  the 
Board  of  Health  for  medicinal  purposes,  under  heavy  pen- 
alties; and  even  make  it  a  penal  offense  to  have  it  in  posses- 
sion, except  for  medicinal  purposes,  under  clearly  defined 
reguhitions.  Opium,  duty  paid,  at  San  Francisco  was  worth 
$12.50  to  $12.75  per  pound,  and  would  sell  in  Honolulu  for 
from  $25  to  $30  per  pound,  and  sometimes  even  higher — 
even  at  tiroes  as  high  as  $60.  Hongkong  opium  is  higher 
in  San  Francisco  than  domestic  opium.  There  were  40 
men,  in  the  aggregate,  at  different  times,  employed  by 
the  Custom  House  in  looking  after  the  Tokio  while  in  port. 
At  Honolulu  the  Custom  House  force  does  not  exceed  four 
men  in  all,  as  appears  from  the  testimony  of  the  Hawaiian 
Consul,  and  the  Consul  has  reason  to  believe  that  consider- 
able opium  is  smuggled  from  San  Francisco  into  Honolulu, 
and  that  it  is  done  both  by  sailing  vessels  and  steamers. 
There  was  no  Custom-house  watchman  over  the  CUi/  of 
Sydney  on  the  night  of  January  3-4,  1882,  there  being  only 
the  single  watchman  of  the  steamer  on  duty;  and  the  water 
on  the  sheltered  or  westerly  or  port  side  of  the  steamer  was 
comparatively  smooth,  as  contrasted  with  the  water  on  the 
eastern  side  of  the  Tvkio. 

Miles  A.  Short  was  employed  on  the  City  of  Sydney,  as  a 
water  tender  in  the  engineer's  department,  and  joined  the 
ship  on  January  1,  1882,  which  was  advertised  to  sail  on 
January  14.  Short  testified,  that  he  had  an  arrangement 
with  James  Kennedy,  ''  to  take  some  stuff  on  board  the  City 
of  Sydney,  and  stow  it  away  for  him,  and  keep  it  in  my  [his] 
charge,  until  I  went  to  Honolulu  and  delivered  it  to  him." 
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And  it  was  to  come  at  12  o'clock,  between  12  and  1  o'clock, 
somewhere  about  that  lime,  *'  and  Kennedy  was  to  be  there 
the  night  of  the  third,  or  morning  of  the  fourth,  about  that 
time."  He  testified  that  he  (Short)  was  there  at  the  time,  for 
the  purpose  of  receiving  the  stufi*;  and  saw  two  boats  pass  by 
the  stern  of  the  Sydney;  that  he  arranged  with  Kennedy  to 
take  the  stuff  in  through  the  coal  port  on  the  port  side,  and 
that  he  opened  the  port  to  take  it  in  at  about  half  past  11 
o'clock;  that  he  was  to  get  a  dollar  a  pound  for  assisting 
Kennedy,  and  that  he  had  several  times  smuggled  opium 
into  Honolulu  before,  on  the  steamship  Cify  of  Neio  York — 
the  companion  ship  of  the  Sydney — Kennedy  was  to  go  on 
the  steamer  to  Honolulu. 

On  March  16, 1882,  a  Chinaman  approached  at  the  proper 
window  of  the  post-office  at  San  Francisco,  with  a  sealed 
package  in  his  hand;  had  it  weighed  by  the  clerk  to  ascer- 
tain the  proper  amount  of  postage;  purchased  the  necessary 
stamps,  and  was  about  to  affix  them,  and  deposit  the  pack- 
age in  the  post-office,  to  be  carried  by  the  mail  about  to 
leave  for  China,  when  he  was  arrested  by  officer  Lynes,  by 
the  direction  of  the  United  States  attorney,  who  was  pres- 
ent, and  the  packnge  taken  from  him.  The  package  was 
duly  sealed  and  addressed  "Messrs.  Tong  Tang  Wo,  No.  1 
Bornhau,  Strand  street  (corner),  Hongkong,  China;  per 
steamship  Oceanic.''  On  the  corner  was  printed,  **Frora 
Kwong  Hon  On  &  Co.,  736  Commercial  street,  San  Fran- 
cisco." The  package,  being  opened,  was  found  to  contain 
several  letters,  each  in  a  sealed  envelope  in  Chinese  lan- 
guage, and  written  and  addressed  by  various  parties  in  San 
Francisco  to  various  parties  at  Hongkong.  Among  these 
letters  was  one  written  in  broken  English,  and  sealed  up  in 
a  separate  smaller  envelope  with  another  brief  letter  in 
Chinese,  and  addressed  on  the  outside,  **  Charley,  Hong- 
kong." Tlie  following  is  a  copy  of  this  letter,  and  the  sig- 
nature is  shown  and  admitted  to  be  that  of  one  Joseph  Goetz. 
The  letter  is  as  follows: 

'*San  Francisco,  March  16,  1881. 

''Friend  Charley:  This  time  Oceanic  come  again,  but 
Murray  not  come;  he  sick,  and  can  do  nothing  about  the 
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trial  in  Court  about  the  opium ;  it  will  be  decided  in  a  few 
days,  and  in  our  favor,  as  I  expect  so,  and  everybody  the 
same.  I  am  sorry  you  did  not  get  the  telegram  from  here 
to  stop  the  letter  to  that  bith,  in  account  of  the  trouble  of 
Tokio.  I  did  not  want  it  delivered,  but  can  be  helped  no; 
all  I  wanted  for  Harkins  not  to  no  anything  about,  but  I 
think  she  will  tell  Hennessy  about  it  as  soon  as  the  case  is 
decided.  I  will  go  to  Europe  and  bring  the  children  bak 
whit  me  to  San  Francisco.  This  is  about  all,  about  the 
money  to  is  over  there  on  my  account.  James  Kennedy 
will  give  you  particulars  what  to  do  whit  my  return  of  Tokio^ 
perhaps  he  will  order  the  money  to  return,  or  give  it  to 
Henry  Kennedy,  so  must  be  prepared  for  it  in  case  that 
should  be  so.  And  about  our  account,  everything  is  all 
right,  only  you  charge  me  for  the  draft  one  dollars,  and  so 
on  every  time  latley,  and  don't  want  this  for  you  to  charge 
so.  I  will  send  you  my  accounts,  and  I  want  you  to  correct 
it,  total,  $15,871.33,  this  include  Murray  money  for  the 
opium  ho  was  bought  and  return  to  you  again.  About  the 
Carpenter  money,  I  don't  no  yet,  but  I  will  see  before  this 
letter  is  close  what  he  intends  to  do.  This  is  about  all; 
and  as  I  said  before,  the  busines  looks  bad  at  present,  and 
the  only  change  is  now  to  do  the  cargo  busnies  Iiere,  but 
there  must  be  one  house  ho  imports  some  goods  every 
steamer,  and  everything  will  be  all  right,  so  you  can  think 
about  it,  and  if  you  like,  you  can  send  some  goods  right 
on,  consigned  to  some  name  a  few  steamers  ahead  of  it, 
before  sending  any  stuff.  This  is  about  all.  I  hope  this 
will  find  you  in  good  health,  the  same  I  am  at  present  my- 
self.    Yours  truly,  friend, 

''Joseph  Goetz. 

**N.  B. — Write  to  me  in  Europe;  you  no  my  address,  if 
you  have  any  news  for  me." 

The  following  was  written  by  James  K.  Kennedy  on  the 
same  sheet  following  the  preceding: 

"Charley — Dear  Sir:    Ton  will  please  pay  the  carpenter 
back  his  money  that  be  paid  for  the  stuff,  if  he  wants  it, 
18 
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niid  if  be  wants  to  take  it  in  stuff  give  it  to  him  aneway  he 
may  want  it. 

*'Give  my  regards  to  Oh  Tep,  and  oblig  me, 

*' Jas.  K.  Kennedy. 
"P.  S. — Carpenter  will  present  a  card  from  me. 

''J.  K.  K." 

Goetz's  note  was  left  with  the  Chinese  firm,  who  enclosed 
the  letter  in  the  package  to  be  mailed.  It  was  left  unsealed, 
iu  order  that  Kennedy  might  see  it,  and  append  anything 
he  desired,  and  Kennedy  was  notified  of  the  fact;  where- 
upon, he  went  to  the  store  and  wrote  the  paragraph  signed 
by  him.  He  was  aware  of  the  contents  of  Goetz's  letter. 
There  is  no  evidence  that  Kennedy  knew  anything  of  the 
contents  of  the  Chinese  letters,  either  the  one  enclosed  in 
tlie  smaller  envelope,  with  his  own  and  Goetz's,  or  those 
separately,  sealed,  and  addressed  and  found  in  the  large 
general  package;  but  evidently  he  did  not  as  to  the  letters 
not  enclosed  with  his. 

The  Chinese  letter  enclosed  in  the  same  small  envelope 
with  Goetz's  letter,  being  translated,  is  as  follows: 

"Jim  Kennedy  said  last  trip,  Murray  brought  the  100 
pounds  of  opium.  Of  course,  send  them  on  return  of 
steamer.  Murray  took  sick;  not  come  on  this  steamer.  The 
carpenter  of  the  steamer,  I  don't  know  his  name,  goes  to 
Hongkong,  and  if  he  wants  one  hundred  pounds  let  him 
have  it,  and  help  buy  it,  and  deliver  it  to  him;  or  if  he  wants 
the  money  back,  deliver  to  him  also.  He  has  a  ticket  from 
Jim  Kennedy  as  a  proof.  If  you  see  the  ticket  deliver  to 
him  all  right. 

**  This  year,  1st  month,  28th  day. 

*'  Brother, 

••  Woo  Ching." 

Various  tests  were  made  in  the  district  court  by  experts, 
to  determine  the  character  of  the  opium  seized.  Mun  Tong 
examined  nine  boxes  by  applying  smoking  and  burning  tests. 
Of  these  four  were  Hongkong  boxes,  furnished  by  the 
government^  and  five  were  taken  by  permission  of   the 
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government  from  the  seized  opium.  In  every  instance  he 
distinguished  the  seized  from  the  imported  opium,  and  de- 
clared that  the  seized  was  domestic  opium.  He  was  after- 
wards put  to  a  severe  test  before  Commissioner  Hoffman. 
Sixteen  boxes,  each  being  carefully  wrapped,  so  as  to  con- 
ceal the  labels  and  boxes,  and  leave  nothing  but  the  opium 
exposed.  Ten  of  them  were  of  the  seized  opium,  five 
genuine  Hongkong  opium,  furnished  by  the  Custom  house, 
and  one  of  admitted  San  Francisco  manufacture,  not  of  the 
seized  lot.  The  test  occupied  several  hours,  three  separate 
smokes  being  taken  from  each  box,  making  48  smokes  in  all. 
He  determined  fifteen  out  of  the  sixteen,  declaring  which 
was  domestic,  and  which  was  Hongkong,  and  only  failed 
on  one.  Chow  Suey  also  made  several  successful  tests  in 
tbe  same  way.  Some  other  witnesses  making  similar  tests 
were  not  so  successful,  making  mistakes  both  ways,  their 
testimony  being  about  as  favorable  to  one  side  as  to  the 
other.  So,  also,  twenty  boxes  of  the  seized  opium  were 
selected  at  random,  and  marked,  and  twenty  of  the  imported 
furnished  by  the  Custom  house  selected  and  marked.  They 
were  placed  promiscuously  on  the  table  and  up  so  as  to  ex- 
pose the  top  only.  The  Chinese  experts  rapidly  selected 
and  separated  the  Hongkong  from  the  seized  opium  with- 
out a  single  mistake  in  the  forty  boxes,  claiming  to  detect 
them  by  the  difi'erence  in  the  labels — the  imitations  not  being 
close.  A  similar  successful  selection  was  made  by  arranging 
them  so  as  to  expose  the  side  labels  only.  Mr.  Van  Duzer, 
the  assistant  United  States  attorney,  also  separated  them 
by  the  appearance  of  the  boxes  and  labels,  claiming  that  he 
did  it  from  the  netver  appearance  of  the  labels  in  the  seized 
lot.  Mr.  Van  Duzer,  in  his  printed  brief,  says:  **I  relied 
on  the  new  appearance  of  the  labels  and  boxes,  and  had  no 
difficulty  in  segregating  them."  If  so,  this  would  indicate 
that  the  labels  had  been  recently  put  on  here,  or  on  the  way, 
and  had  not  been  much  handled,  thus  tending  to  support 
claimant's  theory.  It  would  seem  to  be  something  of  a  feat 
to  secretly  paste  three  labels  on  each  one  of  four  thousand 
boxes  necessary  to  be  concealed  during  the  voyage  from 
China,  or  during  the  nine  days,  while  the  steamer  hiy  at  the 
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wharf  with  three  government  searchers,  unless  acting  in 
concert  with  the  smugglers  on  the  watch;  and  afterwards 
pack  them  and  solder  them  np  in  two  hundred  larger  tin 
cans  containing  the  late  newspapers,  and  then  pack  them  in 
matting,  such  as  the  packages  were  when  seized.  The  seized 
opium  was  packed  in  old  ten-pound  tins  with  new  covers 
soldered  on.  The  several  searching  officers  on  the  Tokio 
testified  that,  in  their  opinion,  it  was  not  possible  for  a  ton 
of  opium  to  be  concealed  on  the  IbJcio,  taken  out  of  its 
place  of  concealment,  and  soldered  up  on  the  TuJcio  during 
the  time  that  ship  was  in  port,  without  being  discovered; 
that  there  was  no  place  on  the  Tokio  where  the  soldering 
could  be  done  without  discovery;  that  fires  were  not  per- 
mitted on  the  Tokio  while  in  port,  and  that  it  would  be  im- 
))ossible  to  carry  the  large  tin  cans  used  aboard  the  ship 
without  discovery,  there  being  officers,  men,  and  watchmen 
at  all  times  on  the  deck  and  the  ship. 

The  foregoing,  so  far  as  it  purports  to  state  the  facta,  are 
the  facts  established  by  the  evidence;  and  where  the  evi- 
dence is  stated,  as  evidence,  the  substance  of  the  important 
eviderce  in  the  case,  as  it  was  presented  in  the  district  court. 

The  claimant,  as  we  have  seen,  produced  testimony  to 
show  that  the  opium  seized  was  taken  from  the  store  of  Tai 
Hung  &  Co.,  at  No.  1014  Dupont  street,  carried  to  the  foot 
of  Main  street,  and  loaded  in  the  boat;  but  there  was  no 
<»flfort  to  trace  it  beyond  that,  or  to  show  the  particular  place 
where  the  opium  was  in  fact  prepared.  It  was  shown  that 
opium  was  manufactured  at  San  Francisco,  from  Turkish 
opium,  and  also  at  Newark,  New  Jersey;  and  witnesses  tes- 
tified, from  the  looks  of  the  opium,  and  from  testing  it  by 
smoking,  that,  in  their  opinion,  it  was  San  Francisco  made 
smoking  opium,  prepared  from  Turkish  or  gum  opium. 
Beyond  this  general  opinion  the  claimant  did  not  attempt 
to  go,  or  to  trace  the  opium ;  and  it  was  in  consequence  of 
this  failure  to  show  where  and  by  whom  the  opium  was 
manufactured;  from  whom  the  crude  opium  was  obtained, 
etc.;  and  because  other  testimony,  presumably  within  the 
claimant's  power,  corroborative  of  Sheridan's  statement,  if 
true,  was  not  produced,  that  the  District  Court  found  against 
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the  claimant,  and  condemned  the  opium,  as  appears  bj  tlie 
opinion  of  the  Judge,  reported  in  8  Saw.  140,  141. 

In  this  court,  much  testimony  upon  these  points,  where 
proof  was  wanting  in  the  district  court,  was  introduced. 
The  claimant,  James  K.  Kennedy,  himself  appeared  as  a 
witness.  He  testified  that  on  the  evening  of  January  3, 
at  about  half-past  7  o'clock,  Sheridan  met  him,  by  pre- 
vious arrangement,  at  No.  1014  Dupont  street,  where  a 
part  of  the  seized  opium  was  loaded  into  Sheridan's  express 
wagon;  a  little  more  than  half,  he  thought,  but  he  did  not 
count  the  packages;  that  the  packages  were  passed  out 
of  the  store  of  Tai  Hung  &  Co.  by  Choy  Lum  and  Choy 
Suey,  he  (Kennedy)  standing  in  the  door  of  the  store  at 
the  time;  that  he  directed  Choy  Lum  to  go  down  with 
the  next  load,  and  then  got  on  the  wagon  himself,  having 
the  two  rolls  of  silk,  with  Sheridan,  who,  by  his  direction, 
drove  to  the  foot  of  Main  street,  at  the  corner  of  Main 
street  and  the  water  front;  that  upon  arriving  there  Sheri- 
dan passed  the  packages  out  of  the  wagon  to  him,  and  he 
let  them  down  to  McDermot,  who  was  in  a  boat  under  the 
wharf  waiting  for  him  by  previous  arrangement,  by  a  rope 
and  hook,  when  McDermot  received  them  and  stowed  them 
in  the  boat;  after  which  Sheridan  went  back  to  1014  Dupont 
street  for  the  other  load;  that  he  (Kennedy)  then  slid  down 
a  pile  and  got  into  the  boat,  where  he  and  McDermot 
arranged  the  packages  already  in  the  boat,  and  then  awaited 
the  return  of  Sheridan  with  the  remainder;  that  in  due  time 
Sheridan  returnetl  with  the  other  load;  that  Choy  Lum,  as 
he  had  before  directed,  came  with  him;  that  Sheridan 
passed  the  packages  out  of  the  wagon  to  Choy  Lum,  who 
let  them  down  to  him  by  the  rope  and  hook,  who  received 
them,  and  McDermot  stowed  them  away;  that  after  unload- 
ing, Sheridan  and  Choy  Lum  left  in  the  wagon  together; 
that  they  got  through  somewhere  about  half-past  ten  o'clock. 

Choy  Lum  testifies  to  the  transaction  in  all  material  par- 
ticulars, giving  precisely  the  same  account  of  what  tran- 
spired as  that  given  by  Sheridan  in  the  District  Court,  and 
Kennedy  in  this  Court,  and  stated  that  he  counted  the  pack- 
ages as  they  were  loaded,  and  that  there  were  55  packages 
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and  the  silk  ia  the  first  load,  and  45  in  the  second.  He 
stated  that  he  went  down  with  the  last  load  by  Kennedy's 
directions,  then  returned  with  Sheridan  to  somewhere  about 
Pacific  street,  on  Montgomery  avenue,  where  he  got  off  and 
went  home,  while  Sheridan  went  in  the  direction  of  his  sta- 
ble; that  he  got  to  the  store  about  half-past  11;  the  testi- 
mony corresponding  fully  with  that  of  Sheridan  and  Ken- 
nedy. He  also  says  that  he  was  aided  in  passing  out  the 
packages  from  the  store  to  Sheridan  by  Ghoy  Suey,  his 
brother  and  partner.  Choy  Suey  gives  precisely  the  same 
account  of  what  took  place  at  the  store,  as  that  given  by  the 
others;  that  the  first  load  contained  55  packages,  and  the 
second  45;  that  his  brother  Ghoy  Lum  was  directed  by 
Kennedy  to  go  down  with  the  second  load,  and  he  went,  re- 
turning about  half-past  11.  McDermot  gives  the  same 
account  as  the  others,  as  to  the  unloading  and  passing  down 
of  the  packages  into  the  boat.  He  states  that  he  knew 
Sheridan;  and,  although  he  didn't  see  him,  being  under  the 
wharf,  he  recognized  his  voice,  and  said:  ** Hallo,  Tom,  is 
that  you?"  Sheridan,  Kennedy,  Ghoy  Lum,  Ghoy  Suey, 
and  McDermot  agree  in  their  testimony,  as  to  obtaining  and 
loading  the  seized  opium  at  1014  Dupout  street,  and  unload- 
ing it  and  passing  it  into  the  boat  at  the  corner  of  Main  street 
and  the  water  front. 

This  testimony  is  consistent  in  itself,  and  independent  of 
any  other  testimony  affording  a  contrary  inference;  contains 
no  apparent  inherent  improbabilities. 

To  discredit  this  statement,  a  man  is  called,  who  testifies, 
that,  on  that  night,  from  about  dark  till  after  midnight,  he 
was  stationed  as  a  watchman  on  a  vessel  lying  on  the  other 
side  of  Main-street  wharf,  about  100  feet  from  the  water  front; 
that  it  was,  also,  his  business  to  keep  a  lookout  for  a  lumber 
yard  situate  on  the  north-west  corner  of  Main  and  Bryant 
streets,  diagonally  across  the  wharf  and  street,  and  to  do  so, 
he  had  to  look  from  his  station  on  the  vessel  across  the 
point  where  Sheridan  is  said  to  have  unloaded  the  opium; 
and  that  he  did  not  see  any  wagon  there,  or  anybody  unload- 
ing opium,  or  otherwise.  He  did  not  leave  the  vessel,  but 
not  only  watched  the  vessel,  but,  also,  the  lumber  yard  from 
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the  vessel  at  a  distance.  Kennedy  and  McDermot  both 
testify  that  they  remained  under  the  wharf  till  about  half- 
past  11  o'clock,  when,  by  the  direction  of  Kennedy,  they 
started  from  their  place  of  concealment,  and  pulled  for  the 
CUy  of  Sydney,  for  the  purpose  of  putting  the  opium  aboard 
the  Sydney;  that  they  palled  out,  passing  the  end  of  Beale- 
street  wharf,  then  past  the  stern  of  the  Ibkio,  which,  accord- 
ing to  the  plat  and  scale,  is  from  665  to  670  yards,  or  more 
than  a  third  of  a  mile  from  the  starling  point.  They  testify, 
that  at  no  time  going  out,  were  they  within  100  or  150  feet 
from  the  Tokio;  that,  owing  to  the  wind  and  the  tide  after 
passing  the  Tokio,  they  made  a  larger  circuit  than  would 
otherwise  be  necessary,  and  then  turned  in  and  rowed  di- 
rectly for  the  Sydney  ;  and  when  within  30  or  40  feet,  more 
or  less,  from  her  (amidships),  they  were  captured;  that  they 
did  not  see  the  pursuing  boat  until  they  had  turned  in,  and 
were  pulling  directly  for  the  Sydney.  In  going  back,  both 
Kennedy  and  McDormot  state,  and  the  officers,  Egau  and 
Smith,  admit,  that  they  passed  so  near  the  Sydney,  that 
their  oars  touched  her  stern — Egan  and  Smith  sayiug,  in 
consequence  of  the  space  required  to  turn  round  in.  Ah  to 
what  took  place  at  the  capture,  and  afterward,  there  is  but 
little  discrepancy  between  the  testimony  of  the  parties  and 
that  of  the  officers.  The  only  material  difference  is  in  the 
language  used  by  Kennedy  and  what  he  meant.  It  is  not 
quite  so  strongly  stated  by  them  as  by  Egan.  Kennedy  tes- 
tifies that  when  Egan  said  he  was  going  to  take  them  to  the 
station-house,  he  told  him  '*  to  take  it  and  let  us  go,"  that  "I 
meant  that  we  should  go  with  the  stuff,  of  course;"  ''  that  they 
should  take  it  along  with  us  to  the  station;"  and  McDermot 
said  that  he  heard  no  such  remark  as  ''  Good  God,  you  are 
not  going  to  arrest  us,  we  are  men  of  families,"  etc.  Tliey 
state  that  they  did  not  see  the  pursuing  boat  until  they  had 
passed  the  Tokio,  and  turned  in,  and  were  pulling  directly  for 
the  Sydney;  that  they  heard  the  oars  of  the  other  boat  before 
they  saw  the  boat,  and  Egan  and  Smith  admit  that  the  cap- 
tured boat  had  turned  back  before  it  was  overtaken. 

Kennedy  testifies  that  he  bought  all  this  opium  through 
Tai  Hung  &  Co.,  at  1014  Dupont  street,  in  five  different  lots 
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of  400  pouuda  each,  at  five  different  times  through  the  month 
of  December,  1881;  that  he  did  not  know  of  whom  Tai 
Hung  &  Go.  purchased  the  first  lot  till  after  it  was  pur- 
chased, but  he  then  ascertained  that  it  was  purchased  of 
Hop  Kee  &  Co.,  another  Chinese  firm;  and  that  when  the 
subsequent  orders  were  given  to  Tai  Hung  &  Co.,  he  knew 
they  expected  to  get  it  of  Hop  Kee  &  Co. ;  that  Tai  Hung 
&  Co.  bought  it  in  large  packages,  packed  the  opium  in 
small  boxes,  labelled  it,  then  put  it  up  in  larger  cans,  and 
tljen  in  packages,  as  it  was  found  when  seized,' in  accord- 
ance with  his  instructions;  that  he  purchased  of  Tai  Hung 
&  Co.  because  he  could  get  it  fixed  there  just  as  he  wanted 
it,  and  he  only  knew  Hop  Kee  by  reputation;  that  he  fur- 
nished the  newspapers  and  had  them  put  in  the  large  tins, 
to  keep  the  small  tins  from  rattling,  and,  also,  to  have  it  as 
evidence  in  case  he  should  want  it.  These  newspapers  all 
bore  date  so  late  that  it  was  impossible  that  they  could  have 
been  put  in  before  the  steamer  arrived  at  San  Francisco — 
some  of  them  bearing  date  the  day  before  the  arrival  of  the 
steamer;  that  he  did  not  know  there  was  a  private  stencil 
mark  of  Tai  Hung  &  Co.  on  the  back  of  the  label,  as  it 
afterwards  appeared  there  was,  on  each  box. 

Kennedy  further  testified  that  he  furnished  the  money  to 
Tai  Hung  &  Co.  to  pay  for  the  opium  from  time  to  time,  on 
each  occasion,  as  it  was  purchased;  that  he  borrowed  ten 
thousand  dollars  of  this  money  for  the  purpose  from  Joseph 
Goetz,  the  party  whose  name  appears  in  other  connections 
in  this  case,  but  that  Goetz  had  no  interest  whatever  in  the 
opium,  he,  Kennedy,  being  the  sole  party  interested  in  it. 
He  also  testified  that  of  the  money  used  by  him  he  obtained 
$3,400  or  $3,500  from  his  brother,  Henry  Kennedy,  before 
lie  went  on  his  last  trip  to  China.  In  corroboration  of  Ken- 
nedy, Choy  Lum  testified  that  he  had  for  over  three  years 
been  a  merchant,  dealing  in  opium,  dry  goods,  and  general 
merchandise,  at  No.  1014  Dupont  street;  that  he  was  a 
member  of  the  firm  of  Tai  Hung  &  Co.,  composed  of  himself 
and  his  brother  Choy  Suey;  that  on  December  2,  1881,  he 
sold  to  the  claimant,  Kennedy,  4,000  taels  domestic  opium, 
that  is,  opium  called  gum  or  Turkish  opium,  prepared  in 
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the  United  States;  that  he  bought  it  of  Hop  Kee  &  Co.; 
that  when  ho  bought  it,  it  was  put  up  in  large  tins,  like  coal- 
oil  cans,  containing  200  taels  each;  that  Kennedy  directed 
him  to  put  it  up  in  small  tins  containing  5  taels  each,  and 
then  to  put  them  up  in  100-tael  tins,  or  20  small  5-tael 
boxes  in  one  tin;  that  he  put  them  up  as  directed,  using  old 
boxes,  from  which  he  soaked  and  rubbed  off  the  labels,  and 
put  on  new  ones,  and  put  twenty  of  the  small  6-tael  boxes 
in  one  tin  can;  that  one  Ah  Hock,  a  Chinese  tinsmith,  sol- 
dered on  the  covers;  that  he  cut  the  covers  out  of  new  tin 
himsself ;  that  he  packed  two  of  the  large  tins  together  in 
Chinese  matting,  sewed  the  matting,  and  then  tied  it  with 
bamboo  splints;  that,  by  the  direction  of  Kennedy,  he  put 
pieces  of  newspapers,  furnished  by  him,  in  each  large  tin; 
that  it  takes  four  to  five  days  to  pack  up  400  pounds,  or 
4,000  taels,  in  this  way;  that  he  paid  for  it  before  taking  it 
away  with  money  furnished  by  Kennedy;  that  after  this  lot, 
Kennedy  ordered  4,000  taels  more,  which  were  bought,  and 
put  up  at  his  store  in  the  same  manner,  until  he  had  given 
five  orders  of  4,000  taels  each,  so  as  to  make  up  20,000  taels; 
that  all  were  purchased,  paid  for,  and  put  up  in  the  same 
manner;  that  all,  except  the  last  order,  were  filled  by  pur- 
chasers of  the  same  kind  of  opium  of  Hop  Kee  &  Co.  But  on 
the  last  order.  Hop  Kee  had  only  2,000  taels,  and  he  bought 
the  remaining  2,000  taels  of  Tuck  Kee,  another  Chinese 
firm;  that  the  opium  bought  of  Hop  Kee  &  Co.  whs  in  large 
coal-oil  tins,  containing  200  taels  each,  but  the  2,000  taels 
bought  of  Tuck  Kee  was  already  put  up  in  5-tael  boxes,  but 
without  labels  on  them;  that  all  bought  of  Hop  Kee  he  put 
up  in  the  same  manner  at  his  store;  that  after  puttiug  the 
opium  in  5-tael  boxes  he  put  on  the  labels,  some  in  imita- 
tion of  Lai  Yuen  and  some  of  Fook  Loong;  that  he  also  put 
the  labels  on  the  2,000  taels  bought  of  Tuck  Kee,  which  had 
been  put  up  in  5-tael  boxes  before  he  purchased  it,  but  had 
not  been  labelled. 

The  labels  consist  of  two  red  labels,  and  one  white  one,  ^ 
corresponding  in  width  and  length  wnth  the  sides  of  tlie  box 
to  which  it  is  attached — put  on  three  sides  of  the  5-tael 
boxes. 
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ceived  at  the  time  they  bore  date,  and  when  the  opium  was 
purchased  iu  the  regular  course  of  business,  and  a  member 
of  the  firm  of  Hop  Kee  &  Go.  testifies  that  his  firm  sold 
the  o[)ium  to  Tai  Hung  &  Go.  as  stated  by  the  members  of 
that  firm  and  in  the  several  bills  in  evidence,  and  that  these 
are  the  genuine  receipted  bills  given  at  the  time  of  the 
transactions,  and  at  the  respective  dates  they  bear.  And 
Wy  Noon  of  the  firm  of  Tuck  Kee  testified  that  his  busi- 
ness was  the  manufacture  of  domestic  opium;  that  on 
December  26,  he  sold  to  Tai  Hung  &  Go.  2000  taels 
opium  prepared  by  him,  put  up  in  five-tael  boxes  without 
the  hibels  ou  the  boxes;  that  he  made  it  of  Turkish  opium 
bought  of  Downing  &  Son,  14  Second  steet,  San  Francisco, 
and  a  receipted  bill  bearing  date  December  26,  1881,  was 
produced  by  Tai  Hung  &  Go.,  which  he  stated  was  the 
same  bill  delivered  at  the  time. 

It  was  proved  beyond  all  ground  for  controversy,  that 
Hop  Kee  &  Go.  had  a  manufactory  of  prepared  opium  at 
Newark,  New  Jersey,  prior  to  1880,  which  was  closed  up 
about  the  last  of  December,  1879,  or  first  of  January,  1880, 
and  I  so  find  the  fact  to  be.  This  appears  to  be  uncontra- 
dicted evidence,  as  well  as  by  reports  of  the  United  States 
Eevenue  ofiicers  of  that  district.  It  is  not  denied  by  the 
United  States  that  it  was  in  existence  and  operation  to  that 
date;  and  it  is  not  claimed  by  claimant  to  have  been  in 
operation  since. 

Smoking  opium  was  prepared  by  this  firm  out  of  Turkish 
or  gum  opium,  purchased  from  Lanman  &  Kemp,  well- 
known  druggists  iu  New  York  city.  It  also  appears  beyond 
all  doubt,  and  I  so  find  the  fact  to  be,  that  in  February, 
1880,  there  Avere  twenty-five  packages  or  boxes,  each  en- 
closing two  large  tin  cans  about  the  size  of  coal-oil  cans, 
containing  each  forty  pounds  of  prepared  opium,  or  2,000 
pounds  in  the  aggregate,  shipped  from  Newark,  Now  Jersey, 
through  Lanman  &  Kemp,  of  New  York,  from  whom  the 
crude  opium  had  been  purchased,  to  Downing  &  Son,  San 
Francisco,  to  be  delivered  to  Hop  Kee  &  Co.,  upon  the 
payment  of  certain  charges,  which  charges  were  paid,  and 
the  packages  delivered  by  Downing  &  Son  to  Hop  Kee  & 
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Co.  Clioy  Lum  produced  a  box,  and  the  cover  of  another, 
as  a  box  and  cover  of  another  box  in  which  he  bought  some 
of  the  opium  in  question  of  Hop  Kee  &  Co.,  the  cover 
having  parts  of  seals  of  Hop  Kee  &  Co.  put  on  at  Newark, 
and  the  cover  having  the  address  to  Downing  &  Son,  and 
other  marks  stencilled,  or  printed  on  it,  which  were  identi- 
fied by  a  member  of  the  firm  of  Downing  &  Son,  and  by  the 
drayman  who  hanled  the  packages  from  the  railroad  office 
to  Hop  Kee  &  Co.,  as  being  one  of,  or  at  least  wholly  like, 
the  boxes  so  received  by  Downing  &  Son  for  Hop  Kee  & 
Co.,  from  Newark.  Of  the  fact  that  Hop  Kee  &  Co.  in 
February,  1880,  received  2,000  pounds  of  prepared  opium 
from  Newark,  through  Downing  &  Son,  there  can  be  no 
question  on  the  evidence;  and  I  so  find  the  fact  to  be. 

Loo  Gu  Wing,  one  of  the  members  of  the  firm  of  Hop 
Kee  &  Co.,  also  testifies  that  at  the  time  of  the  receipt  of 
said  twenty-five  boxes  in  February,  1880,  Hop  Kee  had  on 
hand  6,000  pounds  of  opium  prepared  at  Newark,  making 
in  all,  including  the  2,000  pounds,  received  through  Down- 
ing &  Son,  8,000  pounds.  He  also  testified  that  the  18,000 
tael«,  or  1,800  pounds  of  opium,  sold  by  Hop  Kee  &  Co.  to 
Tai  Hung  &  Co.  at  the  several  times  in  December,  1881, 
for  claimant,  Kennedy,  was  what  remained  of  the  said  8,000 
pounds  of  opium  manufactured  at  and  received  from  New- 
ark, New  Jersey.  And  Choy  Lum  testifies  that  to  make  up 
the  20,000  taels,  wanted  by  Kennedy,  he  bought  of  Tuck 
Kee  200  pounds,  or  2,000  taels,  manufactured  by  him  at 
San  Francisco.  There  is  no  direct  evidence  to  contradict 
any  of  this  testimony  as  to  the  sale  of  so  much  opium  by 
Hop  Kee  &  Co.  to  Tai  Hong  &  Co.,  or  that  it  was  not  the 
remnant  of  the  opium  prepared  by  Hop  Kee  &  Co.  at 
Newark;  but  it  appears  that  Hop  Kee  &  Co.  had  borrowed 
of  Joseph  Goetz,  the  same  party  whose  name  appears  in 
other  parts  of  the  testimony,  some  $6,000,  upon  which  they 
were  paying  interest;  and  it  is  insisted  by  the  U.  S.  At- 
torney that  it  is  highly  improbable  that  such  would  be  the 
case,  while  they  were  carrying  $20,000  worth  of  opium 
which  could  at  any  time  be  disposed  of.  On  the  other 
hand,  it  is  insisted  that  business  men  might  well  think  it 
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better  to  pay  interest  and  carry  stock  for  a  better  market. 
It  is  also  shown  by  the  testimony  that  some  one,  probably 
Loo  Gee,  acting  on  behalf  of  Hop  Kee  &  Co.,  made  a  state- 
ment to  the  Assessor  for  the  purposes  of  taxation  in  March, 
1881,  in  which  the  word  opium  had  been  written,  and  after- 
ward erased,  from  which  it  is  argued  that  the  firm  had  no 
opium  in  March,  1881;  and  as  they  went  out  of  that  busi- 
ness and  of  the  manufacture  of  opium  in  San  Francisco  not 
long  after  that  date  in  that  season,  they  could  not  have  had 
any  on  hand,  and  especially  of  Newark  manufacture,  at  that 
date;  and,  consequently,  none  to  sell  to  Tai  Hong  &  Co.  in 
December,  1881. 

It  was  shown  by  the  records  of  the  Custom  House,  that 
Hop  Kee  &  Co.  had  obtained  stamps  for  domestic  opium 
prepared  at  Newark,  from  November  19,  1879,  to  August 
24,  1880,  to  the  number  of  5,080,  sufficient  for  2,540  pounds; 
and  from  April  22  to  August  25,  1881,  for  domestic  opium, 
purporting  to  have  been  made  at  San  Francisco,  to  the 
number  of  793,  sufficient  for  396  pounds  of  opium.  To 
this  it  is  replied,  that  there  was  no  law  requiring  stamps  to 
be  purchased  for  such  opium,  and  it  was  optional  with  the 
manufacturer  whether  he  would  use  them  or  not,  it  being  a 
matter  for  his  own  convenience.  No  testimony  is  intro- 
duced to  show  that  all  stamps  purchased  are  used,  or  that 
stamps  are  in  practice  purchased  for  all  manufactured,  or 
that  stamps  are  put  upon  any  but  such  as  is  put  up  in  small 
five-tael  boxes  for  retail,  while  the  opium  sold  in  bulk,  as 
this  is  claimed  to  have  been,  to  Tai  Hong  &  Co.,  it  is  in- 
sisted is  not  stamped;  and  there  is  no  evidence  that  it  is 
stamped  in  practice,  when  sold  in  this  form  in  bulk  in  large 
quantities.  It  is  also  insisted  by  the  claimant,  that  the 
purchase  of  a  considerable  quantity  of  stamps  between 
April  and  August,  1881,  is  conclusive  evidence  that  Hop 
Kee  had  opium  on  hand  in  the  preceding  month  of  March. 
Hop  Kee  &  Co.  then  had  a  manufactory  of  domestic  opium 
at  Newark,  N.  J.,  prior  and  down  to  about  January  1,  1880; 
and  also  as  late  as  February  24, 1880,  the  firm  had  at  least 
2,000  pounds  of  the  opium  prepared  at  that  factory  on  hand; 
and  if  Loo  Gee  Wing  testifies  truly,  the  firm  at  that  time 
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Lad  6,000  pounds  in  addition,  making  an  aggregate  of  8,000 
pounds  then  on  hand. 

There  is  no  intrinsic  improbability  that  his  testimony  on 
this  point  is  not  true,  and  no  direct  testimony  to  the  con- 
trary. Whether  he  had  18,000  taels  or  1,800  pounds  of  this 
opium  still  remaining  to.  sell  toTai  Hong  &  Co.,  and  whether 
he  did  so  sell  it  in  the  month  of  December,  1881,  must  be 
determined  by  the  direct  testimony  of  Loo  Gee  Wing,  Choy 
Lnm,  Choy  Suey,  Kennedy,  McDermot,  and  such  other  facts 
and  testimony  stated,  and  inferences  therefrom  as  bears 
upon  the  question,  including  the  Chinaman  who  says  he 
soldered  the  tins  for  Choy  Lum.  It  is  a  question  of  credi- 
bility to  be  determined  upon  all  the  evidence.  It  should 
be  stated  that  the  claimant  Kennedy  had  been  acquainted 
with*  Choy  Lum  over  three  years,  and  that  they  first  became 
acquainted  while  they  were  working  together  on  steamers 
running  to  China.  Goetz  also  appears  to  have  loaned  money 
to  Hop  Kee  &  Co.,  as  well  as  to  have  advanced  money  to 
Kennedy  to  purchase  the  opium  in  question,  and  thus  to 
Lave  had  business  relations  with  these  dealers  in  opium, 
both  Chinese  and  Americans.  On  appeal,  the  Government 
introduced  testimony  to  rebut  that  of  Short. 

Lisseck,  the  first  officer  of  the  CUy  of  Sydney^  testified 
that  when  the  ship  was  in  San  Francisco,  about  the  first  of 
May,  or  some  four  months  after  January  3,  1882,  he  experi- 
mented with  the  coal  port,  which  Short  said  he  opened 
alone,  to  take  in  the  opium,  to  see  if  it  could  be  done  by 
Short,  as  stated  by  him  in  the  District  Court.  Lisseek's 
evidence  was  that  at  that  time,  to  open  the  port,  it  required 
a  series  of  seven  or  eight  heavy  blows  with  a  scantling  6 
or  8  feet  long,  and  3  by  6  inches  in  size,  making  a  loud 
noise  that  could  be  heard  all  over  the  ship;  and  that  it 
could  not  well  be  opened  by  one  man  alone,  he  always 
sending  another  man  with  the  carpenter  whose  business  it 
was  to  perform  that  duty,  to  aid  him.  Three  other  men 
who  witnessed  the  experiment  corroborated  his  testimony. 
Some  of  these  witnesses  said  this  port  opened  to  the  side, 
and  some  that  it  opened  upwards. 

There  appears  to  me  to  be  some  tendency  to  exaggeration 
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in  these  witnesses  concerning  the  difficulty  of  opening  this 
port.  It  would  seem  to  require  a  very  heavy  steel  plate  to 
stand  those  blows  as  described,  without  injury. 

It  was  said,  however,  that  the  port  had  not  been  opened 
for  a- long  time,  and  the  screws  were  so  rusted  as  to 
make  it  difficult  to  turn  the  nuts;  and  that  the  port  was 
thoroughly  packed  in  India-rubber  to  make  it  tight.  It 
may  well,  by  long  disuse,  have  become  firmly  bedded,  so 
as  to  adhere  with  greater  tenacity  at  this  time  than  on  the 
third  of  January,  it  being  four  months  after  Short's  alleged 
opening  of  the  port,  although  it  had,  doubtless,  been 
opened  in  the  mean  time. 

To  rebut  this  testimony  of  Lisseck  and  his  associates, 
oflfored  by  the  libellant,  one  Coutts  testified  on  the  part  of 
claimant,  who  said  he  engaged  as  ship  carpenter  on  the 
Sydney  on  the  voyage  succeeding  January  3;  that  he  en- 
tered upon  his  duties  as  such,  either  on  January  8  or  9, 
five  or  six  days  after  the  day  when  Short  says  he  opened 
the  port.  That  it  being  his  duty  to  do  so,  he  immediately 
examined  the  coal  ports  to  see  that  they  were  in  good  work- 
ing order;  that  he  opened  the  starboard  port  without  diffi- 
culty, alone,  giving  two  or  three  light  blows  with  what  he 
called  a  five-pound  maul,  or  sledge;  that  he  found  already 
open  the  port  coal  port  (which  is  the  one  Short  said  he 
opened  on  January  3  or  4),  and  closed  it;  that  he  kept 
the  ports  well  oiled  while  he  had  charge  of  them,  and  he 
could  open  them  alone  without  difficulty;  and  that  they 
were  in  good  condition  when  he  first  examined  them.  Rob- 
inson, the  superintending  engineer,  said  he  thought  one 
man  might  open  the  ports,  he  having  a  small  monkey- 
wrench  to  remove  the  nuts;  and  another  witness  said  he 
thought  the  ports  could  be  opened  with  a  five-pound  ham- 
mer. It  does  not  appear  who  left  the  coal  port  open  when 
found  open  by  Coutts.  It  may  have  been  Short,  when 
he  opened  it  on  the  third,  if  he  did  open  it.  Such  is 
the  testimony  pro  and  con,  with  reference  to  the  practica- 
bility of  opening  the  port  by  Short.  Short  having  before 
testified  that  he  did  open  it  to  take  in  the  opium.  There 
^—  testimony  also  tending  to  show  the  impracticability. 
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and  the  coutrary,  of  landing  the  opium  at  Honolulu  during 
the  short  stay  of  the  steamer  from  6  to  16  hours. 

Dr.  Bnrrell  testified  that  he  was  a  regular  graduate  in 
medicine,  and  was  an  employee  of  the  government  in  exam- 
ining drugs  and  chemicals  at  the  Appraiser's  store;  that  no 
crude  opium  is  allowed  to  come  into  the  United  States  that 
contains  less  than  9  per  cent,  of  pure  morphia,  that  being 
the  minimum;  that  the  crude  Turkish  opium  he  admits  into 
this  port,  contains  from  9  to  18  per  cent,  morphia;  that  the 
only  specimen  of  crude  Patna  opium,  which  he  analyzed 
out  of  curiosity,  only  conttiined  four  and  a  half  per  cent, 
morphia;  that  crude  Patna  opium  does  not  come  here,  as  it 
is  not  admitted;  that  he  analyzed  opium  from  boxes  marked 
respectively  "A,"  "B"aud  ''C."  Boxes  "A"  and  "B"  hav- 
ing  been  seized  by  the  government  on  the  steamer  as  genu- 
ine Hongkong  prepared  opium  respectively  June  27,  and 
March  29,  1832,  and  box  **C"  being  one  of  the  boxes  in 
question,  seized  January  3,  1882;  that  box  **A"  of  the 
Hongkong  opium  contained  4.70  per  cent.,  box  **B"  6.08 
per  cent,  and  box  **C"  of  the  seized  opium  9.18  per  cent., 
a  considerably  larger  per  cent,  than  even  crude  Patna 
opium  contains,  and  large  enough  to  admit  it  as  crude 
Turkish  opium. 

In  accounting  for  the  presence  of  Henry  Kennedy  soon 
after  the  capture,  the  claimant,  James  Kennedy,  testified 
that  he  had  requested  his  brother  Henry  to  be  at  Beale- 
street  wharf  on  the  lookout  from  8  till  after  11  o'clock  of 
the  night  of  January  3,  and  that  it  was  in  obedience  to 
this  request  that  Henry  Kennedy  was  on  hand  so  soon  after 
the  capture.  I  have  now  stated  the  probative  facts,  so  far 
as  they  are  clearly  established  by  the  evidence.  Where  I 
have  stated  a  fact,  as  a  fact,  I  consider  it  as  clearly  estab- 
lished, and  so  find  the  fact  to  be,  and  not  open  to  question 
or  doubt.  On  the  other  points  where  there  may  be  doubt, 
I  have  stated  the  salient  points  of  the  evidence,  as  evi- 
dence, and  the  substance  so  far  as  it  is  deemed  important 
pro  and  con,  without  attempting  to  refer  to  every  minute 
circumstance. 

The  facts  and  testimony  stated  are  the  controlling  facts 
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and  circnmstances  in  the  case.  From  the  facts  found  and 
stated,  and  the  evidence  stated  on  the  points  open  to  ques- 
tion, the  great  controlling  ultimate  fact — was  the  opium  in 
question  smuggled  into  San  Francisco  on  the  steamer 
Tokio  ? — must  be  determined. 

It  will  be  seen  that  there  are  two  theories,  and  but  two, 
suggested  by  the  evidence  and  maintained  by  the  opposing 
counsel.  One  is,  that  the  opium  is  Lai  Yuen  and  Fook 
Loong  opium,  prepared  at  Hongkong,  out  of  crude  Fatna 
opium,  and  was  smuggled  into  San  Francisco  on  the  steam- 
ship Ihkio.  The  other  is,  that  it  is  domestic  opium,  pre- 
pared in  the  United  States,  and  out  of  crude  Turkish 
opium,  1,800  pounds  of  it  at  Newark,  N.  J.,  and  200 
pounds  of  it  at  San  Francisco;  and  that  the  claimant  was 
attempting  to  smuggle  it  into  the  Sandwich  Islands  on 
board  the  City  of  Sydney.  One  of  these  theories  must  be 
accepted  as  true,  and  the  case  decided  on  that  principle; 
for,  although  it  makes  no  difference  on  what  vessel  it  was 
smuggled,  if  smuggled  at  all,  the  testimony  does  not  indi- 
cate, or  even  suggest,  that  it  was  smuggled  on  any  vessel 
other  than  the  Tokio;  and  if  smuggled,  that  it  is  any  other 
than  Tai  Yuen  or  Fook  Loong  opium,  manufactured  at 
Hongkong,  out  of  Patna  opium;  and  we  are  not  at  liberty 
to  depart  from  the  testimony,  and  adopt  some  other  theory 
or  hypothesis  not  suggested  or  supported  by  the  evidence. 
The  question  to  be  decided  upon  the  facts  and  evidence 
stated,  then,  is,  which  one  of  these  two  theories  is  correct; 
for  one  or  the  other  must,  necessarily,  be  adopted;  Was 
this  opium  smuggled  into  San  Francisco  on  the  Tokio;  or 
was  there  an  attempt  to  smuggle  it  into  Honolulu  on  the 
Sydney? 

At  the  outset  of  the  discussion  of  the  questions  involved, 
it  is  necessary  to  pass  upon  the  admissibility  of  certain 
evidence,  without  which  the  Government  cannot  possibly 
maintain  this  libel. 

The  admission  of  the  acts  and  statements  of  Henry  Ken- 
nedy, hereinbefore  set  out,  performed  and  made  soon  after 
the  capture  of  the  opium,  while  it  was  still  lying  on  the 
wharf,  is  strenuously  objected  to  on  the  part  of  the  claim- 
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aut,  as  being  utterly  iucompetent  and  inadmissible,  on  the 
ground  that  he  is  not  a  claimant,  and  it  is  not  shown  by 
any  testimony,  other  than  his  own  admissions,  or  other- 
wise than  as  appears  by  the  foregoing,  to  be  in  any  way 
connected  with  the  transaction;  that  he  is  not  shown  to 
have  any  authority  over  the  subject-matter,  and  the  acts 
were  not  performed,  or  statements  made,  in  the  presence, 
or  by  the  authority,  or  even  with  the  knowledge  of  the 
claimant,  who  testifies  that  he,  and  he  alone,  is  the  owner. 
It  appears,  affirmatively,  by  the  testimony  of  the  officers 
who  made  the  capture  and  arrest,  that  Henry  Kennedy  had 
no  interview  or  communication  with  James  K.  Kennedy, 
claimant,  and  McDermot,  or  with  either  of  them,  after  the 
capture  and  arrest,  and  before  the  statements  and  acts 
offered  and  objected  to  were  performed  and  made. 

What  transpired  between  him  and  the  officers  took  place, 
probably,  not  far  from  one  hour  after  the  arrival  of  the 
captured  boat  at  the  Folsom-street  wharf,  and  the  starting 
of  officer  Smith  to  the  station-house  with  the  prisoner.  It 
does  not  appear  that  Henry  Kennedy  was  the  man  first  seen 
by  Egan;  if  he  was,  it  is  not  apparent  why  he  did  not  at 
once  advance  to  meet  Egan,  when  he  found  him  alone,  as 
he  subsequently  insisted  upon  seeing  him  alone.  It  may 
be  that  this  evidence  would  be  wholly  incompetent  on  the 
trial  of  an  indictment  against  James  Kennedy  and  Mc- 
Dermot for  smuggling  this  same  opium,  as  being  res  inter 
alios  actcB;  but,  however  that  may  be,  in  this  case,  which  is 
a  proceeding  in  rem  against  the  opium,  to  condemn  it,  I 
think,  upon  the  authorities  cited  by  the  United  States  At- 
torney, these  acts  and  declarations  of  Henry  Kennedy, 
under  the  circumstances  set  out,  are  competent  evidence, 
and  admissible  as  a  part  of  the  res  gestce.  I  therefore  over- 
rule the  objection,  and  admit  the  evidence. 

The  claimant  duly  excepts  to  the  ruling,  and  the  excep- 
tion is  allowed. 

The  letter  of  Goetz,  and  the  further  note  appended  by 
Kennedy,  set  out  in  the  preceding  statement  of  facts,  are 
also  strenuously  objected  to,  as  being  no  part  of  the  res 
gestcBf  they  having  been  written  two  months  and  a  half  after 
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the  seizare  aud  arrest,  and  whatever  they  may  refer  to  or 
mean,  they  are  statements  respecting  past  transactions,  and 
are  incompetent  and  inadmissible.  The  note  appended  by 
James  K.  Kennedy  to  the  letter  of  Goetz  I  think  clearly 
admissible,  as  a  declaration  of  Kennedy,  himself,  against 
himself,  the  claimant  of  the  opiam,  ivho  himself  testified 
that  he  alone  is  the  owner. 

A  party's  own  declarations  are  admissible  in  evidence 
against  him,  as  such,  whenever  or  wherever  made,  and 
without  reference  to  whether  they  oouslitute  a  part  of  the 
res  gesice  or  not. 

The  letter  of  Goetz  is  on  the  same  sheet  of  paper,  and 
immediately  preceding  the  appendage  made  by  the  claim- 
ant, aud  was  left  open  expressly  for  Kennedy  to  read,  and 
make  such  additions  as  he  saw  fit;  and  Kennedy,  having 
been  informed  of  the  fact,  did  read  it  and  make  the  addi- 
tion already  considered.  Both  were,  doubtless,  iuteuded 
for  the  same  party,  and  had  some  relation  to  the  same 
subject-matter.  I  consider,  therefore,  that  Goetz's  letter 
must  be  considered  in  precisely  the  same  light  as  if  it  were 
a  declaration  of  Goetz,  made  in  the  presence  of  James  K. 
Kennedy,  without  any  comment  made  on  his  part,  or  with 
such  comment  as  he  saw  fit  to  make.  Such  a  declaration, 
made  in  his  presence,  would  be  admissible,  and  I  think  this 
letter,  under  the  circumstances  of  the  case,  stands  upon  the 
same  footing  and  is  admissible  upon  similar  principles.  As 
to  the  letter  of  Woo  Ching,  also  set  out  in  the  statement  of 
facts,  I  entertain  more  doubt.  Goetz  and  Kennedy's  let- 
ter, already  considered,  was  enclosed  in  the  same  separate 
small  envelope,  aud  sealed  up  with  this  letter.  They  were, 
therefore,  goiug  to  one  address,  and  they  were,  doubt- 
less, intended  to  be  seen,  at  least,  by  the  same  party,  and 
they  seem  to  relate  to  the  same  transaction.  Both  this 
and  Kennedy's  postscript  refer  to  the  carpenter.  Kennedy 
aud  Goetz  both  left  their  letter  with  the  Ghiuaman,  open, 
with  an  opportunity  to  read  it,  and  intended  it  to  be  read, 
sealed  up  and  forwarded  by  him,  the  Ghiuaman,  and  they, 
with  reference  to  these  communications,  were  evidently 
acting  in  concert.     It  is  true  Kennedy  says  he  did  not  see 
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this  letter,  or  know  of  its  contents,  or  that  it  was  to  be  sent, 
and  there  is  no  direct  evidence,  or  evidence  other  than 
the  circumstance  stated,  to  the  contrary.  But  upon  the 
whole,  though  with  some  hesitation,  I  think  it  stands  upon 
the  same  footing  with  Goetz's  letter,  and  admissible.  To 
each  of  these  rulings  the  claimant  duly  excepts,  and  the 
exception  is  allowed. 

The  letter  of  Lee  Yue  Wye  was  not  in  the  same  envelope 
with  Goetz  and  Kennedy's  letter,  but  was  a  separate,  inde- 
pendent letter,  like  a  large  number  of  others,  from  other 
parties  to  other  parties,  enclosed  in  one  large  outer  pack- 
age— a  sort  of  small  mail-bag  by  itself.  The  writer  says 
the  contents  was  written  merely  upon  hearsay,  without  any 
koowledge  of  the  facts  upon  his  part,  or  privity  upon  Ken- 
nedy's part.  The  claimant  is  not  sufficiently  connected  with 
this  letter  to  justify  its  admission,  and  it  is,  consequently, 
excluded  from  consideration.  But  if  admitted,  it  would 
add  nothing  of  moment  to  the  force  and  effect  of  the  others. 
The  observations  of  McDermot,  made  to  the  officer  several 
days  after  the  arrest,  were  no  part  of  the  res  gestae,  and  as 
he  is  not  a  claimant  I  exclude  them.  But  they  would  add 
little  to  the  force  of  the  testimony  if  in,  and  would  not 
affect  the  result. 

After  mature  consideration  of  the  testimony  and  facts,  in 
all  their  aspects,  I  find  it  impossible  to  adopt  either  of  the 
theories  propounded  as  to  the  smuggling,  and  feel  entirely 
satvtfied  that  it  is  correct.  Setting  aside  the  acts  and  state- 
ments of  Henry  Kennedy,  the  declarations  made  and  alarm 
manifested  by  James  K.  Kennedy  and  McDermot  at  the 
time  of  the  arrest,  and  the  letters  of  Goetz,  James  Kennedy, 
and  the  Chinaman,  and  it  must  be  conceded,  I  think,  that 
the  evidence  would  be  overwhelming  against  the  Govern- 
ment. Even  the  acts  of  James  Kennedy  and  McDermot,  at 
the  time  of  the  capture,  if  they  stood  alone,  would  not  be  so 
specific  and  definite  as  to  be,  necessarily,  inconsistent  with 
claimant's  theory.  There  is  no  direct,  positive  evidence 
outside  of  these  matters  and  acts  referred  to,  and  the  infer- 
ence to  be  drawn  therefrom,  to  show  that  this  opium  ever 
was  on  the   Tokio,  and  no  established  other  fact,  or  direct 
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reliable  evidence  of  any  fact,  that  is  not  just  as  consistent 
^ith  the  theory  of  the  claimant,  that  he  was  attempting  to 
smuggle  this  opium  to  Honolulu  on  the  Sydtieij,  as  that  it 
ivas  smuggled  into  San  Francisco  on  the  Ibkio;  while  the 
great  mass  of  the  direct  testimony,  whether  reliable  or  not, 
is  directly  and  positively  opposed  to,  and  inconsistent  with, 
the  latter;  and  as  directly  and  positively  supports  the  former. 
The  boat  containing  the  opium,  when  first  discovered,  was 
just  where  it  would  have  been  if,  in  fact,  after  having  been 
loaded  at  the  corner  of  Main  street  and  the  water  front  for 
the  purpose,  as  alleged,  it  had  started  to  go  to  the  Sydney 
to  put  the  opium  on  board;  and  its  subsequent  movements 
were  not  inconsistent  with  that  theory.  No  man  testifies  to 
having  seen  the  boat  in  contact  with  the  Tokio,  or  near 
enough  to  receive  the  opium,  or  in  a  condition  to  re- 
ceive it  from  on  board.  No  man  testifies  to  having  even 
seen  any  of  this  opium  on  the  Tokio,  or  going  off  from 
it,  although  from  five  to  seven  men  were  constantly  watch- 
ing the  ship  night  and  day,  and  three  additional  experi- 
enced men  searching  her  from  time  to  time  to  find  tlie 
drug.  All  these  men  on  watch,  at  the  time  the  boat  was 
discovered,  together  with  the  men  on  the  prior  watch,  tes- 
tify to  their  vigilance  and  that  they  failed  to  see  the  boat  in 
question,  or  any  other  at  the  Tokio,  or  anybody  carrying  the 
opium  off  or  putting  it  in  the  boat. 

It  is  insisted  by  claimant  that  in  the  condition  of  the 
weather  and  the  bay  on  that  night,  it  would  have  been  im- 
possible for  so  small  a  boat  to  lie  alongside  the  steamer 
and  receive  so  large  an  amount  of  goods.  The  bay  was  cer- 
tainly rough.  Such  is  the  concurrent  testimony  of  all.  No 
expert  gives  an  opinion  as  to  whether  it  was  practicable  for 
a  boat  of  the  kind,  in  the  condition  of  the  sea,  to  lie  along- 
side the  steamer  on  the  outside  and  take  on  board  a  ton  of 
opium  in  the  shape  shown  in  the  case. 

I  should  myself,  from  the  evidence,  in  view  of  the  state 
of  the  bay,  think  it  far  more  probable  if  the  opium  was 
taken  on  board  from  the  steamer  on  that  night,  that  it  was 
taken  on  board  on  the  inside,  between  the  steamer  and  the 
wharf,  and  not  on  the  outside.    But  this  involves  the  gross- 
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est  negligence  or  complicity  of  a  larger  number  of  Custom- 
house officers;  for  in  that  case  all  on  watch  must  have  been 
in  snch  a  position  that  the  operation  could  not  fail  to  have 
been  brought  to  the  notice  of  each. 

But  as  there  is  no  direct  evidence  as  to  its  being  taken  on 
board  from  the  ship  at  all,  we  can  only  infer  which  is  most 
probable  from  the  facts  known.  Tbe  improbability  that 
this  opium  could  have  be^n  taken  off  from  the  outside  in 
the  known  condition  of  the  bay,  with  the  negligence,  a  com- 
plicity of  two  watchmen,  seems  to  my  mind  to  outweigh  the 
improbability  of  its  being  taken  from  the  inside  even  with 
the  gross  negligence  or  implication  of  all  those  whose  duty 
it  was  to  prevent  it.  The  inside  must  have  been  certainly 
more  practicable  than  the  outside;  and  it  only  involves 
negligence  or  complicity  of  a  greater  number  of  men.  If 
taken  from  the  To/cio  at  all,  I  think  it  much  more  probable 
that  it  was  done  from  the  inside  than  from  the  outside.  If 
there  was  complicity,  then  there  must  have  been  perjury 
also,  and  a  great  deal  of  it;  for  all  of  both  watches,  and 
the  searchers  profess  to  have  b«en  vigilant,  and  to  know 
nothing  about  the  transaction.  It  is  difficult  to  believe  and 
distressing  to  contemplate  the  fact  of  so  much  official  dis- 
honesty or  negligence,  or  both,  as  must  have  occurred  if 
this  opium  came  from  the  Tokio.  Besides,  there  must  also 
have  been  barefaced  unmitigated  perjury  on  the  part  of  numer- 
ous other  witnesses.  There  undoubtedly  seems  to  be  diffi- 
culty in  supposing  that  it  was  practicable  to  get  this  opium 
aboard  the  Sydney  in  this  port,  and  off  again  at  Honolulu; 
and  the  testimony  upon  the  practicability  of  so  doing,  is 
also  in  conflict.  But  the  Sydney  at  the  wharf  in  San  Fran- 
cisco was  in  smoother  water  than  the  Tolcio  with  no  watch- 
man, except  the  single  one  employed  by  the  ship;  and  the 
whole  Custom-house  force  at  the  port  of  Honolulu  consisted 
of  but  four  men,  while  in  this  port  nearly  or  quite  forty  in 
number,  as  shown  by  the  testimony  of  a  superior  govern- 
ment Custom-house  officer,  were  engaged  in  the  business  of 
watching  the  Tukio  at  one  time  or  another,  and  not  less  than 
half  a  dozen  at  all  times,  and  sometimes  eight  or  ten  at  the 
same  time. 
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The  time  is  shorter,  it  is  true,  at  Honolulu,  but  human 
nature  can  hardly  be  presumed  to  be  much  better  there  than 
elsewhere;  and  it  is  quite  as  likely  to  be  practicable  in 
smoother  water  with  one  watchman,  and  the  aid  of  an  ac- 
knowledged confederate  on  board  of  the  Sydney,  to  elude 
the  vigilance,  or  corrupt  the  virtue  of  that  one  man  at  San 
Francisco,  and  of  from  one  to  four  at  Honolulu,  as  with  a 
rough  sea  prevailing  to  elude  the  vigilance,  or  to  corrupt 
the  virtue  of  the  large  number  of  the  public  guardians 
placed  over  the  ToTdo. 

At  Honolulu,  the  price  of  opium,  and  consequently,  the 
inducement  to  violate  the  laws,  and  take  the  risk,  is  much 
larger  than  at  San  Francisco.  Then  there  is  the  direct, 
well-knitted,  consistent,  compact,  concurrent,  and  homo-^ 
geneous  account  given  of  the  purchase  of  the  1,800  pounds 
of  opium  by  James  Kennedy,  through  Tai  Hung  &  Co.  of 
Hop  Kee  &  Co.,  and  200  pounds  of  Tuck  Kee;  the  putting 
of  it  up  in  small  boxes;  labelling  it  with  new  labels  in  imita- 
tion of  Hongkong  labels,  but  different  in  type  and  color,  with 
''  San  Francisco  "  as  a  private  mark  stamped  on  the  under 
and  concealed  side  of  each  label  found  to  exist  as  stated  by 
Choy  Lum  in  his  testimony,  with  a  character  imprinted  on 
the  outer  tins  with  steel  dies  different  from  the  genuine, 
supported  by  a  production  of  what  seem  to  be  the  dies, 
stamps,  and  wood  engravings  used  to  produce  them;  the 
packing  and  soldering  up  of  the  small  boxes  in  larger,  con- 
taining newspapers  of  dates  so  late  that  it  must  have  been 
done  since  the  arrival  of  the  steamer  in  San  Francisco;  the 
transportation  of  the  opium  from  1014  Dnpont  street  to 
Main  street,  and  loading  in  the  boat,  etc.,  all  this  supported 
by  the  direct  positive  testimony  of  so  many  witnesses,  as  to 
their  own  personal  acts  in  the  premises.  All  this  testimony 
taken  in  connection  with  the  remarkable  success  of  the  tests 
of  the  character  of  the  opium  tending  to  show  it  to  be  of 
domestic  manufacture,  and  the  fact  that  it  contains  the  per- 
centage of  morphia  that  exists  in  the  domestic  article;  the 
established  fact  that  Hop  Kee  had  an  opium  manufactory 
at  Newark,  N.  J.,  prior  to  1880,  and  afterwards  at  San 
Francisco,  and  received  2,000  pounds  of  prepared  opium 
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from  tbe  former,  so  late  as  February  24,  1880;  and  the  tes- 
timony that  tbe  firm  then  had  6,000  pounds,  before  received, 
on  hand,  besides  the  difficulty  of  so  concealing  and  manipu- 
lating so  large  an  amount  of  opium  on  the  Tokio  as  to  give 
the  external  appearance  it  presented  at  the  time  of  the  seiz- 
ure; and  the  other  facts  favorable  to  the  claimant  set  out  in 
the  statement,  makes  a  very  strong,  not  to  say  overwhelm- 
ing case,  when  standing  by  itself. 

On  the  other  hand,  the  Government  insists  that  the  facts 
and  evidence  set  out  in  the  statement  disclose  a  body  of 
men  systematically  engaged  in  smuggling  opium;  that  the 
direct  evidence  as  to  the  purchase,  packing,  stamping,  etc., 
comes  from  the  very  men  engaged  in  this  unlawful  business, 
who  are  largely  interested  pecuniarily,  and  some  of  them 
criminally;  and  it  is  therefore  to  be  distrusted  on  those 
grounds;  that  parties  systematically  engaged  in  smuggling 
opium,  as  they  admit,  to  Honolulu,  are  capable  of  smug- 
gling into  San  Francisco,  and  of  defending  and  concealing 
their  smuggling  by  the  grossest  perjury;  that  the  watch- 
men, searchers,  etc.,  are  implicated  with  them;  that  all 
this  business  of  packing,  labelling,  stamping,  dies,  etc., 
except  in  regard  to  soldering  up  the  smaller  boxes  in  the 
larger  tins,  containing  the  newspapers,  and  subsequent 
packing  in  mats,  could  have  been  done,  and,  although  there 
is  no  direct  evidence  of  it,  was  pre-arranged  and  accom- 
plished in  China,  before  coming  on  the  steamer,  or  during 
the  passage,  the  dies,  engravings,  private  marks,  labels, 
etc.,  having  been  prepared  for  the  occasion;  and  that  the 
soldering  up  and  packing  in  mats  could  have  been  done, 
and  was  done,  with  the  connivance  of  the  searchers  and 
inspectors  on  the  steamer,  during  the  nine  days  while  she 
lay  at  the  wharf  in  San  Francisco;  that  the  purchase  of  the 
opium  from  Hop  Kee  and  Tuck  Kee,  packing,  stamping, 
etc.,  on  Dupont  street,  is  an  after-thought  of  the  claimant, 
and  those  engaged  in  smuggling  with  him,  who  are  claimed 
to  be  thoroughly  experienced  and  skilled  in  the  business,  no 
such  position  having  been  taken  or  suggested,  or  evidence  of 
the  kind  given  in  the  District  Court,  although  Loo  Cho  Tong, 
the  senior  member  of  the  firm  of  Hop  Kee  &  Co.,  and  Coy 
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Suey  were  examined  as  a  witness  on  other  points;  that  it 
was  impracticable  to  get  the  opium  on  the  Sydney  here, 
and  off  at  Honolulu,  and  it  is  therefore  improbable  that  it 
should  be  attempted;  that  it  is  inconceivable,  if  the  theory 
of  the  chiimant  is  true,  that  he  should  have  failed  in  the 
District  Court,  with  the  means  at  hand,  to  prove  the  facts 
now  testified  to  by  Kennedy,  Choy  Lum,  Choy  Suey,  Loo 
Gee  Wing,  Tuck  Kee,  Wy  Noon,  and  McDermot,  since  they, 
clearly,  constitute  far  the  most  important  part  of  the  claim- 
ant's case;  and  that  it  is  impossible  to  reconcile  with  the 
truth  of  the  claimant's  theory,  or  with  any  theory,  except 
that  of  the  Government,  the  conduct,  acts,  and  declaratious 
of  Henry  Kennedy,  the  steerage  steward  of  the  Tokio,  and 
brother  of  the  claimant,  James  Kennedy,  who  was  on  the 
watch  at  the  unseasonable  hour  of  the  seizure,  and  who, 
notwithstanding  the  interest  then  manifested  by  him,  has 
not  since  appeared  at  the  trial  in  either  court,  where  his 
evidence  would  have  been  of  the  highest  importance;  or 
the  conduct  and  statements  made,  and  the  fears  manifested 
by  McDermot,  and  the  claimant,  James  Kennedy,  at  the 
time  of  the  arrest,  especially  when  considered  in  connection 
with  the  letters  of  Goetz,  Kennedy,  and  Woo  Ching,  in 
evidence.  Some  of  these  suggestions,  and  especially  the 
fact  that  the  parties  were  actually  engaged  in  smuggling 
somewhere;  the  failure  to  produce  so  much  valuable  evi- 
dence on  the  first  trial;  the  suggestions  relating  to  the 
action  of  the  two  Kennedys,  McDermot,  Goetz,  and  Woo 
Ching,  under  the  circumstances,  are  weighty,  and  entitled 
to  great  consideration. 

lu  view  of  the  established  facts,  and  the  evidence  on 
questionable  points  indicated,  I  am  satisfied  that  the  finding 
on  the  controlling  issue  of  fact  must  be  determined  by  the 
rule  of  law  to  be  adopted  as  to  where  the  burden  of  proof 
lies,  and  as  to  the  amount  of  evidence  necessary  to  control 
the  finding. 

Undoubtedly,  the  Government  introduced  ample  testi- 
mony in  the  first  instance  to  show  probable  cause.  This 
being  so,  under  section  909  of  the  Revised  Statutes  of  the 
United  States,  and  the  numerous  decisions  upon  the  statute 


Dist.  Cal.]     3,880  Boxes  v.  United  States.  299 

1883.]  Opinion  of  the  Court— Sawyer,  0.  J. 

cited,  the  burden  of  proof  is  thrown  upon  the  chximant  to 
show  the  innocence  of  the  transaction.  This  point  is  eon- 
ceded,  and  the  claimant  assumed  that  burden,  aud  he  now 
earnestly  insists  that  he  has  fully  discharged  the  burden, 
and  fully,  by  affirmative  evidence,  overthrown  the  case  of 
the  Government  within  the  requirements  of  the  law.  But  a 
further  question  arises.  The  burden  of  proof  being  on  the 
claimant,  what  amount  of  proof  is  necessary  to  discharge 
that  burden  and  relieve  the  claimant  of  the  forfeiture? 
The  United  States  Attorney  earnestly  insists  that  the  claim- 
ant is  bound  to  affirmatively  sliow  the  innocence  of  the 
transaction  beyond  a  reasonable  doubt,  contrary  to  the  rule  of 
the  criminal  law,  that  innocence  is  presumed  till  the  con- 
trary is  proved;  and  contrary  to  the  rule  that  the  Govern- 
ment must  affirmatively  show  the  guilt  of  the  accused  be- 
yond a  reasonable  doubt;  and  he  cites,  among  other  authori- 
ties, the  brig  Short  Staples,  1  Gall.  107,  in  which  Judge 
Story  remarks: 

"The  onus  probandi  rests  on  him  (the  claimant),  and  a 
forfeiture  must  be  pronounced,  unless  he  brings  the  defense 
clear  of  any  reasonable  doubt.** 

This  position  is  as  earnestly  controverted  by  the  claimant. 
If  the  rule  is  as  insisted  on  by  the  Government  in  this  par- 
ticular— although  claimant's  counsel  maintains  a  contrary 
view — I  think  the  claimant  has  failed  to  show  the  innocence 
of  the  transaction  beyond  a  reasonable  doubt,  and  the 
opium  must  be  condemned.  But  conceding  the  rule  not  to 
be  so  rigid  as  is  claimed  by  the  Government,  the  claimant 
takes  another  and  intermediate  position,  which,  if  adopted, 
would  control  the  case,  and  its  decision  will  control  my 
finding  and  decree. 

The  rule  insisted  on  is,  that  the  burden  of  proof,  being 
on  the  claimant,  yet  when  the  proof  is  all  in,  no  matter  from 
which  side  it  came,  the  guilt  of  the  parties  concerned,  upon 
the  whole  evidence,  actually  before  the  Court,  must  affirm- 
atively appear,  beyond  a  reasonable  doubt,  as  in  criminal 
cases,  or  the  goods  cannot  be  condemned;  that  it  is  not 
enough,  as  in  ordinary  civil  cases,  between  man  and  man, 
that  there  is  a  mere  preponderance  of  evidence  in  favor  of 
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guilt.  This  rule  was  also  combated  with  great  veLemence 
by  the  United  States  Attorney,  as  presenting  the  turning 
point  in  the  case;  and  he  frankly,  distinctly,  and  emphat- 
ically stated,  at  the  argument,  and  I  think  correctly  and 
properly,  that  if  the  rule,  as  claimed  by  him,  was  rejected, 
and  this  rule,  as  insisted  upon  by  claimant,  adopted  by  the 
Court,  the  Government  could  not,  under  the  evidence,  main- 
tain its  case,  and  there  would  be  no  possible  use  in  spending 
any  more  time  in  discussing  the  voluminous  evidence.  The 
authorities  are  not  in  harmony  upon  questions  of  this  kind, 
some  holding  that  always,  in  a  civil  case,  in  form,  even 
though  involving  penalties,  and  questions  criminal  in  char- 
acter, the  ordinary  rule  in  civil  cases  prevails,  that  the  ver- 
dict or  finding  is  to  be  determined  by  a  mere  preponderance 
of  evidence.  Others  hold  that  where  the  acts  constituting 
the  ground  of  action,  upon  which  a  recovery  is  sought,  con- 
stitute a  criminal  offense,  so  that  it  is  necessary  to  prove 
the  offense  in  order  to  recover,  the  offense  must  be  affirm- 
atively shown  by  the  evidence  beyond  a  reasonable  doubt, 
and  that  a  mere  preponderance  of  evidence  is  insufficient. 

In  this  case,  the  opium  must  be  condemned,  if  at  all,  un- 
der Section  3082,  Eevised  Statutes,  which  provides: 

"If  any  person  shall  fraudulently,  or  knowingly,  import, 
or  bring  into  the  United  States,  *  *  *  any  merchan- 
dise, *  *  *  contrary  to  law,  *  *  *  such  merchan- 
dise shall  be  forfeited^  and  the  offender  shall  he  fined  in  a  sum 
not  exceeding  five  thousand  dollars^  nor  less  than  fifty  dollars^ 
or  he  imprisoned  for  any  time  not  exceeding  tivo  years,  or  hoth.^^ 

If,  on  an  indictment  for  smuggling,  under  this  section,  any 
party  should  be  on  trial,  the  question,  as  it  is  in  this  case, 
beinp;,  not  whether  he  was  in  possession  of  the  goods,  but 
whether  he  imported  them  contrary  to  law,  he  could  not  be 
convicted  unless  the  evidence  should  affirmatively  show, 
beyond  a  reasonable  doubt,  that  he  was  guilty.  The  for- 
feilnre  of  the  goods  is  provided  for  in  the  same  section  as 
the  fine  and  imprisonment;  and  it  is  insisted  that  the  for- 
feiture is  as  much,  and  as  clearly,  a  part  of  the  punishment 
for  the  offinse  committed — inflicted  upon  the  owner  of  the 
goods,  whoever  he  may  be — as  the  fine  imposed  by  the  same 
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Bection.  The  goods  are  his — as  much  so  as  his  money;  and 
it  is  argued  that  to  take  from  him  his  goods,  because  he 
has  violated  the  law,  is  as  clearly  a  punishment  as  to  take 
his  other  money  for  the  same  reason;  and  there  is  no  limit 
to  the  amount  and  value  of  the  goods  forfeited,  while  the 
additional  fine  is  limited  to  five  thousand  dollars. 

In  this  case,  the  property  claimed  to  be  forfeited  is  said 
by  the  United  States  Attorney  to  be  of  the  value  of  from 
$20,000  to  $25,000.  And  this  part  of  the  punishment  iR, 
therefore,  four  or  five  times  as  large  as  that  part  which  can 
be  inflicted  iu  the  form  of  a  fine.  They  are  both,  it  is 
claimed,  but  parts  of  the  punishment  inflicted  by  the  statute, 
the  only  difference  being,  the  form  in  which  the  conviction 
is  had,  and  the  punishment  inflicted;  one  being  prosecuted 
against  the  goods  as  the  formal  party  to  the  record,  and  in 
the  form  of  a  civil  proceeding,  and  the  other  against  the 
owner,  or  the  party  unlawfully  importing  the  goods,  as  the 
formal  party,  in  the  form  of  a  criminal  proceeding;  that 
only  the  form  is  different.  In  substance  and  effect,  the  re- 
sult is  said  to  be  exactly  the  same,  so  far  as  it  affects  the 
rights  of  the  owner,  both  resulting  in  punishing  the  owner 
to  the  extent  of  the  valae  of  the  property,  or  money,  taken 
from  him — both  being  alike  a  penalty  or  amercement. 

It  is,  therefore,  insisted  that  the  rule  as  to  the  amount  of 
evidence  necessary  to  condemn  in  the  one  case,  and  convict 
in  the  other,  and  inflict  the  punishment  prescribed,  which 
are,  in  substance  and  all  essentials,  alike,  must  be  the  same. 
I  confess,  there  is  great  force  in  these  positions,  and  that  it 
is  not  easy  to  perceive  any  reason,  which  rests  upon  a  sound 
basis,  for  making  any  distinction.  If  the  criminal  rule  is 
good,  as  to  one  part  of  a  punishment,  why  not  as  to  the 
other?  No  matter  through  what  channel,  or  in  what  form, 
a  like  substantial  result  is  reached.  A  criminal  offense 
committed  is  the  basis  of  the  proceeding  and  ground  of  pun- 
ishment, alike,  in  the  indictment,  and  of  forfeiture  and  con- 
demnation on  the  information;  and  the  same  offense  must 
be  shown  in  order  to  maintain  either  proceeding.  Then,  it 
is  plausibly  asked,  why  not  required  to  be  proved  by  the 
same  quantity  of  evidence;  both  culminating,  not  in  estab- 
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lisliiug  a  mere  civil  right,  but  also  in  the  infliction  of  a  pun- 
ishment for  the  crime  committed  ?  It  is  well  suggested  that 
there  may  be  good  ground  for  a  distinction,  where  the  form 
of  the  action  is  not  only  civil,  but  the  end  is  to  establish  a 
mere  civil  right,  and  not  to  punish  in  part  for  a  crime.  As 
in  a  civil  suit  for  damages  by  the  sufferer  from  an  assault 
and  battery,  the  rule  may  well  be  different  from  that  in  an 
indictment  against  the  perpetrator,  for  the  same  offense 
committed  against  the  laws. 

Upon  the  question  now  under  investigation,  not  only  the 
authorities  in  the  State  Courts,  but  in  the  Courts  of  the 
United  States,  not  even  excepting  the  decisions  of  the  Su- 
preme Court,  appear  to  me  to  be  at  variance.  United  States 
V.  The  Brig  Burdett  (9  Pet.  690)  was  an  information  in  admi- 
ralty, to  forfeit  the  brig,  appraised  at  $6,000,  for  a  breach  of 
the  revenue  laws.  In  discussing  the  case,  the  Supreme 
Court,  by  Mr.  Justice  McLean,  states  the  rule  applicable  to 
the  case,  thus: 

**The  object  of  the  prosecution  against  The  Burdett  is 
to  enforce  a  forfeiture  of  the  vessel,  and  all  that  pertains  to 
it,  for  a  violation  of  a  revenue  law.  This  prosecution,  then, 
is  a  highly  penal  one,  and  the  penalty  should  not  be  inflicted 
unless  the  in/ractioua  of  the  law  shall  be  established  beyond 
reasonable  doubt.'' 

^^  That  frauds  are  frequently  practised  under  the  revenue 
laws  caniiot  be  doubted;  and  thai  individuals  tvho  practise  the 
frauds  are  exceedingly  ingenious  in  resorting  to  various  subter- 
fuges  to  avoid  detection,  is  equally  notorious.  But  such  facts 
cannot  alter  the  established  rules  of  evidence,  which  have  been 
adopted  as  well  with  reference  to  the  protection  of  the  innocent 
as  tlie  punishment  of  tlie  guilty. '' 

And  the  rule  is  again  repeated,  on  page  691,  in  the  fol- 
lowing language: 

**  No  individual  should  be  punished  for  a  violation  of  law, 
which  inflicts  a  forfeiture  of  property,  unless  the  offense  shaU 
be  established  beyond  a  reasonable  doubt.  This  is  the  rule 
which  governs  a  jury  in  all  criminal  prosecutions,  and  the 
ride  is  no  less  proper  for  the  governme^it  of  the  Court  when  eac- 
eixising  a  maritime  jurisdiction.*' 
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In  this  case,  as  in  that,  which  was  also  an  information  in 
admiralij  in  rem,  it  is  songht  to  punish  the  claimant  ''for 
a  violation  of  the  law  which  inflicts  a  forfeiture  of  prop- 
erty," and  a  large  amount  of  property,  as  a  part  of  the  pen- 
alty for  the  offense.  If  the  rule  in  criminal  cases  was 
proper  in  that  case,  when  the  Court  was  **  exercising  a 
maritime  jurisdiction,"  why  not  in  this  case,  it  is  asked, 
when  exercising  a  similar  jurisdiction  ? 

The  rule  in  criminal  cases  seems  to  be  recognized  in  suits 
for  penalties  and  forfeitures  in  Chaffee  v.  United  Stales,  18 
Wall.  517.  The  fourth  head-note  substantially  states  one 
of  tbe  points  decided  to  be,  ''  that  in  an  action  for  penal- 
ties for  alleged  frauds  upon  the  revenue,"  *  *  *  «<  the 
burden  rests  upon  the  Government  to  make  out  its  case 
beyond  a  reasonable  doubt.''  But  in  Lilie^iihaVs  Tobacco  v. 
United  States,  97  U.  S.  237,  a  later  case  than  either  of  those 
cited,  the  Supreme  Court  appears  to  me  to  lay  down  the 
rule  in  cases  of  information  i7i  rem  as  it  exists  in  civil 
causes,  as  to  the  amount  of  proof.  This  is  distinctly  done 
on  pages  266,  267.  And  it  is  distinctly  repeated  on  page 
271,  where  the  Court  says: 

'*  Suggestion  was  made  during  the  argument  at  the  bar 
that  the  court  erred  in  not  instructing  the  jury  that  they 
could  not  find  that  the  property  was  forfeited,  unless  the 
matters  charged  were  proved  beyond  a  reasonable  doubt; 
but  no  such  exception  was  taken  at  the  trial,  nor  is  any  such 
complaint  set  forth  in  the  assignment  of  errors;  nor  is  there 
anything  in  the  case  of  Chaffee  v.  United  States,  18  Wall.  516, 
which  conflicts  in  the  least  with  the  views  here  expressed, 
as  is  obvious  from  the  fact  that  the  two  cases  are  radically 
dfferent,  the  present  being  an  infoi'mation  against  the  property, 
and  the/ormei'  an  action  against  the  person  to  recover  a  statu-- 
tory  penalty.  Informations  in  rem  against  property  differ 
widely  from  an  actioji  against  the  pei^son  to  recover  a  penally 
imposed  to  punish  the  offender.  Bid  they  differ  even  more 
toidely  in  the  course  of  the  trial  than  in  the  intrinsic  nature  of 
the  remedy  to  be  enforced.'' 

The  court  also  distinguishes  it  from  the  other  case  cited, 
though  it  seems  to  me  that  the  distinction  is  not  very  broad. 
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I  regard  this  case  as  giving  the  last  expression  of  the  views 
of  the  Supreme  Court,  and  as  controlling  in  this  Court  in 
this  case.  Also,  as  adopting  in  a  civil  case,  in  form  bj  in- 
formation against  the  goods  to  enforce  a  forfeiture,  not- 
withstanding it  is  essentially  criminal,  and  intended  to  pun- 
ish a  crime,  the  ordinary  rule  that  a  mere  preponderance  of 
evidence  should  determine  the  finding  of  a  court  or  verdict 
of  a  jury.  One  rule,  or  the  other,  either  that  in  civil  or  that 
in  criminal  cases,  must  be  applicable.  So  far  as  I  am  aware, 
no  intermediate  rule  depending  on  degrees  in  doubt,  or 
certainly  between  proof  by  a  mere  preponderance  of  evi- 
dence and  proof  beyond  a  reasonable  doubt,  has  ever  been 
suggested  in  the  authorities:  Any  intermediate  rule  would 
be  difficult  of  application,  if  not  wholly  impracticable.  The 
present  case  will  afford  the  supreme  court  an  opportunity  to 
review  the  question,  if  desired,  and  to  lay  down  the  rule 
definitely,  and  draw  the  line  sharply,  so  as  to  be  beyond 
further  question,  for  the  future  guidance  of  the  subordinate 
courts.  There  is  some  ground  for  believing  that  the  cases 
cited  went  off  on  the  special  circumstances  of  the  respective 
cases,  rather  than  on  strict  rules  of  law.  The  question  in 
its  various  phases  was  discussed,  and  authorities  examined, 
in  an  article  entitled  "  Some  Eules  of  Evidence,"  in  vol.  10 
American  Law  Review,  642,  for  the  year  1876.  See  also 
Welch  V.  Jugenheimer,  25  Alb.  Law  Jour.  271  (56  Iowa).  For 
the  purposes  of  this  case,  therefore,  in  accordance  with  what 
I  conceive  to  be  the  authoritative  rule  laid  down  by  the  Su- 
preme Court  in  its  latest  decisions,  I  shall  apply  the  rule  in 
ordinary  civil  cases,  that  a  mere  preponderance  of  evidence 
in  favor  of  guilt  must  determine  the  controlling  question  of 
fact,  as  to  whether  the  opium  was  smuggled  into  San  Fran- 
cisco on  the  Tokio  or  not. 

After  as  careful  and  dispassionate  a  consideration  of  all 
the  facts  and  evidence  in  this  case,  as  I  am  capable  of  giv- 
ing it,  if  I  were  required  to  determine  the  title  to  the  prop- 
erty between  two  citizens,  upon  precisely  the  same  case,  I 
should  sa}',  but  with  considerable  hesitation,  that  upon  the 
whole  the  preponderance  of  evidence  is  in  favor  of  guilt  in 
the  transaction.     Adopting  the  same  rule  as  to  the  quantity 
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of  eyidence  requisite,  while  the  point  is  Dot,  in  my  mind, 
free  from  serious  doubt,  I  find  that  the  opium  in  qaestion 
was  smuggled  into  the  port  of  San  Francisco  on  the  steam- 
ship City  of  Tolcio,  and  that  it  was  so  smuggled  with  the 
actual  intent  to  defraud  the  United  States. 

I  think  no  unprejudiced  mind  can  carefully  consider  the 
testimony  in  this  case,  and  say,  that  it  can  adopt  either 
theory  of  the  case  presented,  as  to  whether  the  opium  was 
smuggled  into  San  Francisco  on  the  Ibkio,  or  attempted  to 
be  smuggled  out  on  the  Sydney,  and  rest  with  entire  satis- 
faction and  confidence  in  the  conviction  of  tlie  correctness 
of  his  determination.  There  must  be  some  doubt,  a  reason- 
able doubt,  not  a  mere  fanciful  doubt,  resting  upon  hypo- 
thesis alone,  unsupported  by  evidence,  but  a  doubt  sug- 
gested by,  fairly  arising  out  of,  and  resting  upon  substantial 
evidence.  In  reaching  this  result,  of  course,  much  direct 
positive  testimony  must  be  rejected  as  incredible,  under  all 
the  circumstances  surrounding  the  case. 

As  the  findings  of  this  Court  upon  the  mere  weight  of 
evidence  cannot  now  be  reviewed  by  the  Supreme  Court, 
unless  some  rule  of  law  has  been  violated,  the  claimant  is 
entitled  to  have  the  principle  of  law  by  which  I  am  guided 
stated,  so  that  my  ruling  in  that  particular  may  be  corrected 
and  the  finding  on  that  ground  set  aside,  if  I  prove  to  have 
been  in  error.  I,  therefore,  state  the  rule  adopted,  and 
which  controls  the  finding.  If  I  am  wrong  in  the  rule  ap- 
plied, then  the  finding  should  be  set  aside,  and  a  finding  in 
favor  of  the  claimant  adopted.  The  claimant  objected  to 
the  rule  adopted,  and  he  duly  excepts  to  the  action  of  the 
court  in  that  particular,  and  the  exception  is  allowed. 

So  also  the  evidence  of  the  acts  and  declarations  of  Henry 
Kennedy,  soon  after  the  capture  of  the  boat  and  arrest  of 
claimant  and  McDermot;  and  the  letter  of  Goetz,  with  the 
addition  or  postscript  by  James  K.  Kennedy,  and  the  letter 
of  Woo  Ching,  found  in  the  same  envelope  with  the  letter 
of  Goetz,  were  admitted  and  considered  by  the  Court  under 
objection  to  the  admission  of  each,  and  due  exception  taken 
by  the  claimant. 

All  this  evidence  so  admitted,  including  the  said  acts  of 
20 
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Henry  Kennedy  and  said  letters,  were  not  only  admitted 
and  considered,  but  great  importance  was  attached  to  it  all. 
These  acts  were  regarded  as  wholly  inconsistent  with  claim- 
ant's theory  of  the  case,  and  irreconcilable  with  much  of 
claimant's  direct  evidence.  It  was  the  preponderating 
evidence  in  the  case,  without  which  the  finding  must  nec- 
essarily have  been  clearly  and  beyond  reasonable  doubt  the 
other  way. 

If,  therefore,  this  testimony  was  erroneously  admitted, 
the  finding  should  be  set  aside,  as  having  been  founded  on 
impro}^er  evidence,  and  a  finding  for  claimant  substituted. 

I  state  this  fact  in  order  that  the  claimant  may  have  an 
opportunity  to  have  my  action  in  the  premises  reviewed, 
and  if  erroneous  corrected. 

I  have  taken  pains  to  state  the  entire  substance  of  the 
evidence  upon  the  doubtful  points,  in  order  that  the  su- 
preme court  on  appeal  may  see  the  case  in  all  its  bearings, 
precisely  as  it  appears  to  me. 

As  a  conclusion  of  law,  from  the  ultimate  fact  as  found 
on  the  controlling  issue,  I  find  that  there  must  be  a  decree 
for  the  government  condemning  the  opium  as  forfeited,  and 
it  is  so  ordered. 


Case  of  the  Chinese  Laborer  from  Hong-Kong. 
In  re  Ah  Lung,  on  Habeas  Cobpus. 

Circuit  Court,  District  of  Caufornia. 
September  24,  1883. 

1.  Treaties  and  Laws— Conflicting  Provisions.— An  Act  of  Congresa 

upon  a  subject  within  its  legislative  power  is  as  binding  upon  the  Courts 
as  a  treaty  on  the  same  subject.  Both  are  binding  except  as  the  latter  one 
conflicts  or  interferes  with  the  former.  Whether  a  treaty  has  been  vio- 
lated by  our  legislation,  so  as  to  be  the  proper  occasion  of  complaint  by  a 
foreign  Government,  is  not  a  judicial  question.  To  the  courts,  it  is  sim- 
ply the  case  of  conflicting  laws,  the  last  modifying  or  superseding  the 
earlier. 

2.  Chinese  Immigration— British  Subjects.— A  Chinese  laborer,  bom  on 

the  Island  of  Hong-Kong  after  its  cession  to  Great  Britain,  is  within  the 
provisions  of  the  Act  of  Congress  of  ^lay  6,  1S82,  restricting  the  im- 
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migration  of  Chinese  laborers  to  the  United  States.  The  purpose  of  the 
Act  was  to  exclude  laborers  coming  from  China,  subject  to  the  stipula- 
tions of  the  treaty  of  1880  with  that  country,  and  also  to  exclude  laborers 
of  the  Chinese  race  coming  from  any  other  part  of  the  world. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

A.  P.  Van  Duzei\  for  petitioner. 

J.  E,  McElratliy  for  respondent. 

8.  G.  Hilbom,  United  Slates  attorney,  for  United  States, 
intervenor. 

By  tlie  Court,  Field,  Circuit  Justice.  The  petitioner  sets 
forth  that  he  is  unlawfully  restrained  of  his  liberty,  and  de- 
tained on  board  of  the  steamship  **  Oceanic"  by  its  captain, 
in  the  harbor  of  San  Francisco,  and  that  the  alleged  ground 
of  his  detention  is  that  he  comes  within  the  Act  of  Congress 
of  May  6,  1882,  **  to  execute  certain  treaty  stipulations  re- 
lating to  Chinese."    (22  Stats.  58.) 

The  petitioner  is  a  Chinese  by  race,  language,  and  color, 
and  has  all  the  peculiarities  of  the  subjects  of  China.  He 
is  also  a  laborer;  but  he  was  born  on  the  Island  of  Hong- 
Kong  after  it  was  ceded  to  Great  Britain.  He  claims, 
therefore,  to  be  a  British  subject,  and  as  such  exempt 
from  the  Act  of  Congress.  But  for  his  birth  in  the  British 
dominions  it  is  conceded  that  he  would  be  within  the  pro- 
visions of  the  Act.  Does  this  fact  take  him  out  of  them  ? 
The  answer  to  this  question  depends  upon  their  meaning, 
and  not  upon  the  fact  that  he  owes  allegiance  to  another 
sovereign  than  that  of  China.  Undoubtedly  the  Courts 
will  always  construe  legislation  in  harmony  with  treaty 
stipulations,  where  its  sole  purpose  is  to  carry  them  into 
effect.  It  will  not  be  presumed,  in  the  absence  of  clear 
language  to  that  purport,  that  Congress  intended  to  disre- 
gard the  requirements  of  a  treaty  with  a  foreign  Govern- 
ment, or  to  abrogate  any  of  its  clauses.  At  the  same  time, 
an  Act  of  Congress  must  be  construed  according  to  its 
manifest  intent,  and,  so  far  as  the  Courts  are  concerned, 
must  be  enforced.     A  treaty  is  in  its  nature  a  contract  be- 
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tween  two  nations,  and  by  writers  on  public  law  is  gener- 
ally so  treated,  and  not  as  having  of  itself  the  force  of  a 
legislative  act.  The  Constitution  of  the  United  States, 
however,  places  both  treaties  and  laws,  made  in  pursuance 
thereof,  in  the  same  category,  and  declares  them  to  be  the 
supreme  law  of  the  land.  It  does  not  give  to  either  a  par- 
amount authority  over  the  other.  So  far  as  a  treaty  oper- 
ates by  its  own  force  without  legislation,  it  is  to  be  re- 
garded by  the  Courts  as  equivalent  to  a  legislative  act, 
but  nothing  further.  If  the  subject  to  which  it  relates 
be  one  upon  which  Congress  can  also  act,  that  body 
may  modify  its  provisions  or  supersede  them  entirely. 
The  immigration  of  foreigners  to  the  United  States,  and 
the  conditions  upon  which  they  shall  bo  permitted  to  re- 
main, are  appropriate  subjects  of  legislation  as  well  as  of 
treaty  stipulation.  No  treaty  can  deprive  Congress  of  its 
power  in  that  respect.  As  said  by  Mr.  Justice  Curtis  in 
the  case  of  Taylor  v.  Morton:  "iDasmuch  as  treaties  must 
continue  to  operate  as  part  of  our  municipal  law,  and  be 
obeyed  by  the  people,  applied  by  the  judiciary  and  exe- 
cuted-by  the  President,  while  they  continue  unrepealed; 
and  inasmuch  as  the  power  of  repealing  these  municipal 
laws  must  reside  somewhere,  and  nobody  other  than  Con- 
gress possesses  it,  then  legislative  power  is  applicable  to 
such  laws  whenever  they  relate  to  subjects  which  the  Con- 
stitution has  placed  under  that  legislative  power."  (2  Cnrtis, 
Cir.  Ct.  Eep.  459.) 

An  Act  of  Congress,  then,  upon  a  subject  within  its  leg- 
islative power  is  as  binding  upon  the  Courts  as  a  treaty 
on  the  same  subject.  Both  are  binding  except  as  the  latter 
one  conflicts  or  interferes  with  the  former.  If  the  nation 
with  whom  we  have  made  the  treaty  objects  to  the  action 
of  the  Legislative  Department,  it  may  present  its  com- 
plaint to  the  Executive  Department,  and  take  such  other 
measures  as  it  may  deem  that  justice  to  its  own  citizens 
or  subjects  requires.  The  Courts  cannot  heed  such  com- 
plaint nor  refuse  to  give  eflfect  to  a  law  of  Congress,  how- 
ever much  it  may  seem  to  conflict  with  the  stipulations  of 
the  treaty.     Whether  a  treaty  has  been  violated  by  our 
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legislation  so  as  to  be  the  proper  occasion  of  complaint  by 
tlie  foreign  Government,  is  not  a  judicial  question.  To 
the  Gonrts  it  is  simply  the  case  of  conflicting  laws,  the  last 
modifying  or  superseding  the  earlier. 

The  question  then  is,  What  is  the  trae  construction  of 
the  Bestriction  Act?  Whom  does  it  embrace?  Some 
assistance  in  arriving  at  a  correct  conclusion  will  be  had 
by  reference  to  the  treaties  with  China,  and  the  circum- 
stances leading  to  the  passage  of  the  Act. 

In  the  5th  Article  of  the  treaty  of  July  28,  1868,  com- 
monly known  as  the  Burlingame  Treaty,  the  contracting 
parties  declare  that  ''they  recognize  the  inherent  and 
inalienable  right  of  man  to  change  his  home  and  alle- 
giance; and  also  the  mutual  advantage  of  the  free  migra- 
tion and  emigration  of  their  citizens  and  subjects  respect- 
ively from  the  one  country  to  the  other,  for  purposes  of 
curiosity,  of  trade,  or  as  permanent  residents."  In  its  6th 
Article  they  declare  that  ''Citizens  of  the  United  States 
visiting  or  residing  in  China  shall  enjoy  the  same  privi- 
leges, immunities  or  exemptions,  in  respect  to  travel  or  res- 
idence, as  may  there  be  enjoyed  by  the  citizens  or  subjects 
of  the  most  favored  nation;  and,  reciprocally,  Chinese  sub- 
jects visiting  or  residing  in  the  United  States  shall  enjoy 
the  same  privileges,  immunities  and  exemptions,  in  respect 
to  travel  or  residence,  as  may  there  be  enjoyed  by  the  citi- 
zens or  subjects  of  the  most  favored  nation."  (16  Stats.  739.) 

Before  these  Articles  were  adopted,  a  great  number  of 
Chinese  had  etmigrated  to  this  State;  and  after  their  adop- 
tion, the  immigration  largely  increased.  But  notwith- 
standing the  favorable  provisions  of  the  treaty,  it  was 
found  impossible  for  them  to  assimilate  with  our  people. 
Their  physical  characteristics  and  habits  kept  them  as  dis- 
tinct and  separate  as  though  still  living  in  China.  They 
engaged  in  all  the  industries  and  pursuits  of  the  State; 
they  came  in  competition  with  white  laborers  in  every  di- 
rection; and  as  was  said  by  us  in  the  case  of  the  Chinese 
merchant  before  us  last  year,  their  frugal  habits,  the 
absence  of  families,  their  singular  ability  to  live  in  nar- 
row  quarters    without    apparent    injury   to  health,    thair 
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contentment  with  the  simplest  fare,  gave  them  in  tbis 
competition  great  advantages  over  our  laborers  and  me- 
chanics. (7  Sawyer,  549.)  They  could  live  with  apparent 
comfort  on  what  would  prove  almost  starvation  to  white 
men.  Our  laborers  and  mechanics,  as  we  also  said  in 
that  case,  are  not  content,  and  never  should  be,  with  the 
means  of  bare  subsistence;  they  must  have  something  be- 
yond this  for  the  comforts  of  a  home,  the  support  of  a 
family  and  the  education  of  children.  Competition  wuth 
Chinese  labor  under  the  conditions  mentioned  was  neces- 
sarily irritating  and  exasperating,  and  often  led  to  serious 
collisions  between  persons  of  the  two  races.  It  was  seen 
that  without  some  restriction  upon  the  immigration  of 
Chinese,  white  laborers  and  mechanics  would  be  driven 
from  the  State.  They  looked,  therefore,  with  great  appre- 
hensions toward  the  crowded  millions  of  China  and  of  the 
adjacent  islands  in  the  Pacific,  and  felt  that  there  was 
more  than  a  possibility  of  such  multitudes  coming  as  to 
make  a  residence  here  unendurable.  It  was  perceived  by 
thoughtful  men,  looking  to  the  possibilities  of  the  future, 
that  the  immigration  of  the  Chinese  must  be  stopped  if  we 
would  preserve  this  laud  for  our  people  and  their  posterity, 
and  protect  the  laborer  from  a  competition  degrading  in 
its  character,  and  ruinous  to  his  hopes  of  material  and 
social  advancement.*  There  went  up,  therefore,  most  ur- 
gent appeals  from  the  Pacific  Coast  to  the  Government  of 
the  United  States,  to  take  such  measures  as  would  stop  the 
further  coming  of  Chinese  laborers.  The  effect  of  these 
appeals  was  the  sending  of  Commissioners  to  China  to 
negotiate  for  a  modification  of  the  treaty  of  1868.  The 
supplementary  treaty  of  1880  was  the  result.  It  author- 
ized legislation  restricting  the  immigration  of  Chinese 
laborers  to  the  United  States  whenever  our  Govern- 
ment should  be  of  opinion  that  their  coming  would  affect 
or  threaten  to  affect  the  interests  of  the  country  or  en- 
danger its-  good    order,   but  expressly  stipulated  that  its 

*  This  is  the  opinion  expressed  and  substantially  the  language  used  by  U. 
S.  Senators  from  California — Casserly,  Sai-gent,  Booth,  Farley,  and  Miller. 
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provisions  should  not  apply  to  other  classes  coming  to  the 
United  States.     (22  Stats.,  Appendix  12.) 

The  A-ct  of  May  6,  1882,  followed  this  new  treaty,  and  in 
speaking  of  it  in  the  case  of  the  Chinese  merchant,  we  said 
— ^referring  to  merchants  as  a  class — that  it  was  framed  in 
supposed  conformity  with  the  provisions  of  the  treaty,  and 
that  in  the  inhibitions  which  it  imposes  upon  the  immigra- 
tion of  Chinese,  there  was  no  purpose  expressed  in  terms 
to  go  beyond  the  limitations  of  the  treaty.  Undoubtedly, 
so  far  as  the  subjects  of  China  are  concerned,  no  purpose  is 
shown  by  the  Act  to  go  beyond  those  limitations,  and  that 
is  all  that  was  intended  by  language  which  has  been  supposed 
to  have  a  broader  meaning. 

It  was  felt  necessary  to  obtain  a  modification  of  the  treaty 
of  1868  before  legislating  with  reference  to  the  immigration 
of  Chinese.  The  Government  of  China,  without  such  modi- 
fication, would  have  had  just  ground  of  complaint.  It  was 
never  supposed  that  any  of  the  European  Governments, 
having  within  their  possessions  in  the  East  Chinese  as  sub* 
jects,  would  make  any  complaint  to  their  exclusion  from 
our  country.  It  was  well  known  that  the  English  colonies 
in  Australia  had  either  entirely  excluded  or  had  placed  un- 
der very  stringent  conditions  the  immigration  of  Chinese, 
without  any  objection  from  the  mother  country.  The  com- 
plaints there  from  the  conflict  of  white  with  Chinese  labor 
had  been  as  great  and  as  strongly  expressed  as  any  which 
ever  arose  in  this  State.  Legislation  by  Congress  excluding 
or  restricting  the  immigration  would  never  have  been  so 
long  delayed  except  from  a  desire  not  to  offend  the  Chinese 
Government.  It  was  not  deemed  necessary  to  negotiate 
with  other  Governments  with  respect  to  Chinese  within 
their  borders.  So  when  the  act  of  Congress  was  passed  it 
had  a  double  purpose.  It  was  to  exclude  laborers  coming 
from  China,  subject  to  the  stipulations  of  the  treaty  of 
1880  with  that  country,  and  also  to  exclude  laborers  of  the 
Chinese  race  coming  from  any  other  part  of  the  world.  Its 
framers  knew,  as  we  all  knew,  that  the  Island  of  Hong>Kong 
would  pour  such  laborers  into  our  country  every  year  in  un- 
numbered thousands,  unless  they  also  were  covered  by  the 
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KestrictioQ  Act.  So  the  Act  declares  in  its  first  section 
that  from  and  after  the  expiration  of  ninety  days  from  its 
passage,  and  until  the  expiration  of  ten  years,  the  coming 
of  Chiuese  laborers  to  the  United  States,  without  any  lim- 
itation of  the  country  from  which  they  might  come,  is  sus- 
pended, and  during  such  suspension  it  shall  not  be  lawful 
for  any  Chinese  laborer  to  come,  or  having  come  after  the 
expiration  of  the  ninety  days,  to  remain  within  the  United 
States. 

The  second  section  makes  it  a  misdemeanor,  punishable 
by  fine  or  imprisonment,  or  both,  for  the  master  of  a  vessel 
knowingly  to  bring  into  the  United  States  on  his  vessel,  and 
land,  or  permit  to  be  landed,  any  Chinese  laboret*  from  any 
foreign  port  or  place.  The  language  of  these  sections  is 
sufficiently  broad  and  comprehensive  to  embrace  all  Chinese 
laborers,  without  regard  to  the  country  of  which  they  may 
be  subjects.  And  the  twelfth  section  declares  that  any 
Chinese  person  found  unlawfully  within  the  United  States 
shall  be  removed  therefrom  by  direction  of  the  President 
to  the  country  from  whence  he  came — not  necessarily  to 
China. 

Our  attention  has  been  called  to  a  recent  decision  of 
Judges  Lowell  and  Nelson  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  in  which  they 
reach  a  different  conclusion.  Those  Judges  considered  that 
the  Act  of  Congress  was  simply  intended  to  exclude  laborers 
from  China,  within  the  stipulations  of  the  supplementary 
treaty.  Undoubtedly,  as  already  said,  that  was  one  of  its 
objects;  but  it  is  very  evident,  both  from  the  circumstances 
under  which  it  was  passed  and  from  its  language,  that  it 
had  a  still  further  object.  The  construction  which  we  give 
renders  all  its  provisions  consistent  with  each  other.  The 
whole  purpose  of  the  law,  which  was  to  exclude  from  the 
country  laborers  of  the  Chinese  race,  would  be  defeated  by 
any  other  construction. 

The  release  of  the  petitioner  must  be  denied,  and  he  must 
be  returned  to  the  ship  from  which  he  was  taken.  And  it 
is  so  ordered. 
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Elus   G.   Hughes  v.  The    Northern    Pacific 
Railway  Company  et   al. 

Circuit  Court,  District  of  Oregon. 
October  29,  1833. 

1.  Verification  of  Bill  in  Equity. — A  bill  in  equity,  even  for  an  injunc- 

tion, need  not  be  verified ,  unless  it  is  intended  to  be  used  as  evidence  on 
an  application  for  a  provisional  injunction. 

2.  Jurisdiction  under  a  Law  of  the  United  States. — A  suit  arises  un- 

der a  law  of  the  United  States,  when  the  controversy  involved  therein 
turns  upon  the  existence,  effect,  or  operation  of  such  a  law,  and  therefore 
a  suit  by  a  riparian  owner  to  enjoin  the  constniction  of  a  bridge  contigu- 
ous and  injurious  to  his  property,  upon  the  ground  that  the  defendant  is 
not  authorized  to  build  the  same  by  a  certain  act  of  congress,  as  it  pre- 
tends and  claims,  arises  under  said  act  and  is  within  the  jurisdiction  of 
the  proper  circuit  court. 

3.  In  what  Courts  the  Northern  Pacific  may  Sue  or  be  Sued— Citi- 

zenship OF. — Semblef  that  the  Northern  Pacific  Railway  Comimny,  being 
created  by  an  act  of  congress,  may  sue  or  be  sued  in  the  proper  circuit 
court  of  the  United  States  in  all  cases;  and,  Qu(vi-e,  of  what  state,  if  any, 
is  it  a  citizen,  for  the  purpose  of  jurisdiction  in  such  courts? 

4.  Act  Incorporating  the  Northern  Pacific— Construction  of. — The 

act  of  July  2,  1864  (13  Stat.  365),  incorporating  the  Northern  Pacific 
Railway  Company,  and  tlie  acts  amendatory  thereof,  are  a  grant  by  the 
public  to  a  private  corporation,  and  must  therefore  be  construed  most 
strictly  against  the  latter,  so  that  no  authority,  right,  or  pnvilege  can  be 
hehl  to  pass  thereby  unless  the  same  is  therein  plainly  expressed  or 
clearly  implied. 
6.  Northern  Pacific  Authorized  to  Bridge  a  Navigable  Water  on 
the  Line  of  its  Road. — The  Northern  Pacific  Railway  Comjmny  was 
authorized  by  said  acts  ''to  lay  out,  locate,  construct,  furnish,  maintain, 
and  enjoy  a  continuous  railway"  from  Lake  Superior  to  Portland,  Oregon, 
"  with  all  the  powers,  privileges,  and  immunities  necessary  to  carry  into 
effect  the  purpose"  of  said  acts;  the  same  "  to  be  constructed  in  a  substan- 
tial and  workmanlike  manner,  with  all  the  necessary  di-aws,  ♦  ♦  * 
bridges,  etc.,  ♦  ♦  ♦  equal  in  all  respects  to  railways  of  the  first 
class;"  and  it  is  necessary  to  cross  the  Wallamet  river  with  such  road  in 
order  to  reach  Portland  from  the  eastward :  Held,  that  the  right  of  the 
Northern  Pacific  Railway  Company  to  build  and  maintain  a  drawbridge 
across  said  river  or  other  navigable  water  on  the  line  of  its  road  to  Port- 
laud,  without  causing  any  unnecessary  injury  or  obstruction  to  the  use- 
fulness thereof,  is  clearly  implied  in  said  acts;  but  that  congress  not  having 
prescribed  the  exact  location  or  particular  character  of  said  bridge,  the 
right  of  the  corporation  to  construct  it  is  subject  to  the  judgment  of  the 
proi)er  court,  as  to  whether  it  is  being  constructed  without  unnecessary 
injury  to  the  navigability  of  such  water,  upon  the  complaint  of  any  one 
sjt-ca'dy  i::jnrel  thtre'«y  or  likc'y  to  be. 
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6.  Forfeiture  of  Corporate  Rights.— The  legislature  may  provide  that  a 
corporation  shall  cease  to  exist  or  forfeit  a  particular  right  or  privilege 
unless  it  does  certain  things  within  a  given  time,  and  in  case  of  such 
failure  the  prescribed  consequence  will  follow  of  course  witliout  the  in- 
tervention of  a  court  or  any  proceeding  to  declare  or  establisli  the  same; 
but  the  provisions  in  the  acts  aforesaid,  to  the  effect  that  the  grants 
thereby  made  to  the  Northern  Pacific  Railway  Company  are  made  upon 
the  condition  that  the  road  will  be  completed  within  a  certain  time  have 
no  such  effect,  but  are  simply  conditions  subsequent  without  any  special 
consequence  prescribed  for  a  breach  of  them,  and  therefore  no  one  can 
complain  of  any  such  breach  or  take  advantage  of  it,  except  the  govern- 
ment of  the  United  States,  and  it  only,  as  declared  in  the  act,  for  the 
purpose  of  securing  "a  speedy  completion  of  the  said  road." 

Before  Deady,  District  Judge. 

Mr.  George  H.  Williams  and  the  plaintiff  in  propria  peosoita, 
for  the  plaintiff. 

31r,  Joseph  N.  Dolph  and  Mr,  Cyrus  A.  Dolph,  for  the  de- 
fendants. 

Deady,  J.  The  plaintiff  brings  this  suit  to  enjoin  the 
defendants,  The  Northern  Pacific  Kailway  Company,  The 
Oregon  Transcontinental  Company,  The  Oregon  &  Califor- 
nia Railway  Company,  Tlie  Western  Oregon  Railway  Com- 
pany, and  The  Oregon  Improvement  Company,  or  any  of 
them,  from  building  a  bridge  across  the  Wallamet  river  at 
the  north  end  of  Portland.  The  bill  alleges  that  the 
plaintiff  is  the  owner  of  the  river  blocks  numbered  11,  12, 
and  13,  and  the  south  half  of  14,  in  "Watson's  addition  to 
Portland,  lying  on  the  west  bank  of  the  Wallamet  river,  be- 
tween North  Front  street  and  said  river,  with  the  usual  right 
of  wharfage  and  dockage  in  front  thereof;  that  the  port  of 
Portland  is  a  seaport,  where  sea-going  vessels  enter,  and 
that  said  river  is  navigable  above  and  to  the  southward  of 
said  property  for  such  vessels  for  the  distance  of  two  miles; 
*'  that  the  defendants,  or  some  one  or  more  of  them,  are 
now  engaged  in  and  threaten  to  continue  the  construction 
of  a  bridge  across  said  river,  within  the  limits  of  the  port 
of  Portland  and  down  the  stream  from  and  to  the  north  of 
said  property,  and  to  maintain  and  to  operate  the  same  when 
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built;  and  that  said  bridge,  if  constracted  and  maiDtained, 
17111  be  a  great  and  lasting  obstruction  to  the  use  of  the 
Wallamet  river  to  the  south  and  up  the  stream  of  said  river 
from  said  bridge  for  the  passage  of  boats,  ships,  and  vessels, 
to  the  wharf  property  there  situate,  and  will  thereby  greatly 
and  in  a  lasting  manner  damage  all  the  wharf  property  sit- 
uate up  the  stream  of  said  river  from  and  to  the  south  of 
said  bridge,  and  therewith  will  work  a  great  and  lasting 
damage  to  the  property  aforesaid,  and  also  constitute  a 
great  and  lasting  obstruction  and  hindrance  to  the  commerce 
of  the  port  of  Portland;"  that  said  property  has  no  wharf 
upon  it  at  present,  but  may  be  used  for  such  purpose  "  and 
is  of  great  value  therefor;"  that  the  several  defendants, 
though  "separate  corporations,"  are  all  under  the  control 
of  the  same  persons,  so  that  plaintiff  is  unable  to  determine 
which  of  them  is  in  fact  engaged  in  constructing  said  bridge, 
or  proposes  to  maintain  and  operate  the  same;  that  the  said 
persons  claim  that  ''some  one  or  more  of  said  defendant 
corporations"  are  authorized  by  the  state  of  Oregon  and  the 
United  States  to  build  and  maintain  the  said  bridge,  but 
that  neither  of  said  defendants  has  any  "such  power  or  au- 
thority at  this  time,"  nor  has  the  state  consented  to  the  con- 
struction of  the  proposed  bridge,  or  the  secretary  of  war 
approved  of  the  location  thereof. 

The  cause  was  argued  and  submitted  on  a  demurrer  to  the 
bill  by  each  of  the  defendants.  The  grounds  of  the  several 
demurrers  are  substantially  these:  1.  The  bill  is  not  verified; 
2.  The  bill  is  without  equity,  and  the  plaintiff  is  not  en- 
titled thereon  to  an  injunction;  and  3.  The  court  has  no  juris- 
diction of  the  subject-matter,  or  the  parties  to  the  suit. 

On  the  argument  it  was  admitted  by  the  counsel  for  the 
defendants  that  the  bridge  was  being  built  by  the  Northern 
Pacific  Railway  Company  alone,  under  the  act  of  congress 
of  July  2,  1864  (13  Stat.  365),  and  the  acts  amendatory 
thereof,  and  the  act  of  the  legislative  assembly  of  the  state 
of  Oregon  of  October  28,  1874:  Sess.  Laws,  101.  This 
being  so,  it  would  have  been  proper  for  the  other  defendants 
to  have  answered  and  denied  or  disclaimed  any  interest  or 
participation  in  the  structure  or  controversy. 


816  Hughes  v.  Northern  Pacific  B'y  Co.  [Cir.  Ct. 

Opinion  of  the  Court — ^Deady,  J.  [October, 

However,  the  case  will  be  considered  by  the  court,  as  it 
was  argued  by  counsel,  upon  the  theory  that  the  controversy 
is  now  one  between  the  plaintiff  and  the  Northern  Pacific 
Hallway  only. 

By  the  first  section  of  the  act  of  July  2d,  aforesaid,  entitled 
''An  act  granting  lands  to  aid  in  the  constraction  of  a  rail- 
way and  a  telegraph  line  from  Lake  Superior  to  Puget^s 
sound  on  the  Pacific  coast  by  the  northern  route,"  congress 
provided  that  the  persons  therein  named,  and  others  who 
might  be  associated  with  them,  should  constitute  a  corpora- 
tion by  the  name  of  the  Northern  Pacific  Railway  Company; 
with  power  and  authority,  among  other  things,  **  to  lay  out, 
locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous 
railway  and  telegraph  line,  with  appurtenances,  namely,  be- 
ginning at  a  point  on  Lake  Superior,  in  the  state  of  Minne- 
sota or  Wisconsin;  thence  westerly  by  the  most  eligible 
railway  route,  as  shall  be  determined  by  said  company, 
within  the  territory  of  the  United  States,  on  a  line  north  of 
the  forty-fifth  degree  of  latitude  to  some  point  on  Puget's 
sound,  with  a  branch  via  the  valley  of  the  Columbia  river 
in  a  point  at  or  near  Portland,  in  the  state  of  Oregon,  leaving 
the  main  trunk  line  at  the  most  suitable  place,  not  more 
than  three  hundred  miles  from  the  western  terminus;"  and 
it  was  also  declared  by  said  section  that  said  company  "is 
hereby  vested  with  all  the  powers,  privileges,  and  immuni- 
ties necessary  to  carry  into  effect  the  purposes  of  this  act 
as  herein  set  forth." 

By  sections  2  and  3  of  the  act,  the  company  is  granted  the 
right  of  way  through  the  public  lands  and  certain  odd- 
numbered  sections  thereof  on  either  side  of  said  way,  for 
the  purpose  of  aiding  in  the  construction  of  its  road. 

Section  5  provides  "that  said  Northern  Pacific  Bailway 
shall  be  constructed  in  a  substantial  and  workmanlike  man- 
ner with  all  the  necessary  draws,  culverts,  hridges,  viaducts, 
crossings,  turnouts,  stations,  and  watering  places,  and  all 
other  appurtenances,  including  furniture  and  rolling  stock, 
equal  in  all  respects  to  railways  of  the  first  class  when  pre- 
pared for  business,  with  rails  of  the  best  quality,  manufac- 
tured from  the  best  iron. " 
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The  act  further  provides  that  the  company  is  authorized, 
within  certain  limits,  "to  enter  upon,  purchase,  take,  and 
hold  any  lands  or  premises  that  may  be  necessary  and 
proper  for  the  construction  and  working  of  said  road,"  and 
prescribes  a  mode  of  ascertaining  the  yalue  thereof,  in  case 
the  owner  and  the  company  cannot  agree  thereabout  (sec.  7) : 
That  "each  and  every  grant,  right,  and  privilege"  thereby 
made  to  the  company  is  made  upon  the  condition  that  the 
road  shall  be  completed  by  July  4,  1876  (sec.  8);  that  the 
road  "shall  be  a  post  route  and  militaiy  road,  subject  to 
the  use  of  the  United  States  "  for  all  government  service 
(sec.  11);  and  that  the  company  "shall  obtain  the  consent 
of  the  legislature  of  any  state  through  which  any  portion  of 
said  railway  may  pass  previous  to  commencing  the  con- 
struction thereof. " 

This  consent  was  obtained  from  the  state  of  Oregon  by 
the  act  of  October  28,  1874,  aupra^  which  provides:  "That 
the  consent  of  this  state  be  and  is  hereby  given  to  the  North- 
ern Pacific  Railway  Company,  a  corporation  chartered  by 
an  act  of  the  congress  of  the  United  States,  approved  July 
2,  1864,  to  construct  its  road  and  telegraph  line  or  any  por- 
tions of  the  same,  within  the  boundaries  of  this  state,  and 
to  enjoy,  within  said  boundaries,  the  rights  and  privileges 
which  said  corporation  has  or  may  have,  under  the  laws  of 
the  United  States,  by  virtue  of  said  act  of  congress,  and  the 
amendments  thereto." 

Subsequently,  congress  extended  the  time  for  the  com- 
pletion of  the  road  to  July  4, 1878.  See  act  of  May  7, 1866, 
(14  Stat.  435),  and  of  July  1, 1868  (15  Stat.  255). 

By  the  joint  resolution  of  April  10,  1869  (16  Stat.  67), 
the  company  was  authorized  "  to  extend  its  branch  line  from 
a  point  at  or  near  Portland,  Oregon,  to  some  suitable  point 
on  Puget  sound,  to  be  determined  by  said  company,  and 
also  to  connect  the  same  with  its  main  line  west  of  the  Cas- 
cade mountains,  in  the  territory  of  Washington ;  said  exten- 
sion being  subject  to  all  the  conditions  and  provisions,  and 
said  company  in  respect  thereto  being  entitled  to  all  the 
rights  and  privileges  conferred  by  the  act  incorporating  said 
company,  and  all  acts  additional  or  amendatory  thereof;" 
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and  by  that  of  May  31,  1870  (16  Stat.  378),  it  was  further 
authorized  ^*  to  locate  and  construct,  under  the  provisions 
aud  with  the  privileges,  grants,  and  duties  provided  for  in 
its  act  of  incorporation,  its  main  road  to  some  point  on 
Puget  sound  via  the  valley  of  the  Columbia  river,  with  the 
right  to  locate  and  construct  its  branch  from  some  convenient 
point  on  its  main  trunk  line  across  the  Cascade  mountains 
to  Puget  sound;"  and  required  to  complete  twenty-five  miles 
of  said  main  line  between  Portland  and  the  sound  by  Janu- 
ary 1,  1872,  and  forty  miles  a  year  thereafter  until  it  was 
completed  between  said  points. 

By  this  summary  it  appears  that  the  Northern  Pacific 
railroad  is  authorized,  since  May  31,  1870,  to  construct  its 
"main  line  "down  the  Columbia  river,  and  via  Portland, 
insteiid  of  across  the  Cascade  mountains  to  the  Sound,  and 
thus  make  the  former  place  the  practical  western  terminus 
of  the  road,  with  an  extension  or  branch  northward  to  some 
point  on  the  latter. 

And  what  has  been  done  in  this  respect  is  a  matter  of 
such  common  notoriety  that  the  court  may  take  judicial 
notice  of  it. 

The  company  has  constructed  its  main  line  from  the  east- 
ern terminus  to  the  Wallula  junction — a  point  214  miles  east 
of  Portland — where  it  connects  with  the  road  of  the  Oregon 
Railway  and  Navigation  Company,  extending  from  Portland 
up  the  Columbia  river  to  said  junction,  and  is  operated  in 
connection  therewith  as  one  road,  from  the  latter  place  to 
St.  Paul.  Its  extension  northward  has  also  been  constructed 
from  Portland  to  Tacoma,  on  the  Sound,  a  distance  of  143 
miles,  thus  making  a  continuous  line  of  road  from  Lake 
Superior  to  tide  water  on  the  Pacific. 

The  objection  that  the  bill  is  not  verified,  is  immaterial. 
A  bill  in  equity  is  not  required  to  be  sworn  to,  unless  it  is 
sought  to  be  used  as  evidence  upon  an  application  for  a  pro- 
visional injunction  or  the  like. 

The  first  question  to  be  considered  is,  has  the  court  juris- 
diction of  this  suit?  The  defendant  by  its  demurrer  raises 
the  question  of  jurisdiction,  but  did  not  press  it  upon  the 
argument. 
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By  section  1  of  the  act  of  March  3,  1875  (18  Stat.  470), 
jurisdiction  is  conferred  on  this  court  of  a  suit  in  equity, 
arising  under  a  law  of  the  United  States.  The  bill  alleges 
that  the  defendant  claims  the  right  to  construct  the  bridge 
in  question  by  authority  of  an  act  of  congress  and  of  the 
state,  but  denies  that  it  is  so  authorized.  A.  controversy  which 
turns  upon  the  existence,  effect,  or  operation  of  an  act  of 
congress  arises  under  such  act,  and  a  suit  brought  to  deter- 
mine the  same,  is  a  case  arising  under  such  act,  within  the 
meaning  of  the  statute. 

On  the  argument  counsel  for  the  defendant  insisted  that 
it  was  authorized  to  build  the  bridge  by  the  act  of  its  in- 
corporation, in  connection  with  the  act  of  the  state  consent- 
ing thereto.  This,  coupled  with  the  denial  of  such  authority 
by  the  plaintiff,  is  an  admission  that  the  court  has  jurisdic- 
tion of  the  suit  on  account  of  the  subject-matter.  The 
defendant  claims  the  right  to  build  a  bridge  across  the 
Wallamet  river  under  a  law  of  the  United  States,  which 
right  the  plaintiff  denies,  and  this  suit  which  is  brought  to 
determine  this  claim  is  necessarily  a  suit  arising  under  such 
law  of  the  United  States.  {Hatch  v.  Wallamet  Iron  Bridge 
Co,,  7  Saw.  131;  Bybee  v.  HaivlceU,  6  Id.  598.) 

There  is  no  controversy  in  the  case  arising  under  the  law 
of  the  state.  The  state  has  not  given  the  defendant  any 
absolute  right  to  construct  a  railway  or  bridge  within  its 
limits,  but  only  consented  that  it  may  do  in  this  respect 
whatever  it  is  authorized  to  by  the  act  of  its  incorporation. 
So  that  the  only  question  in  the  case  is,  Has  congress  by  the 
act  of  July  2,  1864,  empowered  the  defendant  to  construct 
a  railway  bridge  across  the  Wallamet  at  this  point.  If  it 
has,  the  plaintiff  admits  that  this  suit  cannot  be  maintained, 
and  if  it  has  not,  it  is  equally  clear  that  the  defendant  in 
attempting  it  is  guilty  of  a  nuisance  to  the  special  injury  of 
the  plaintiff,  and  therefore  ought  to  be  restrained  from  so 
doing. 

There  is  also  involved  in  this  suit  the  effect  to  be  given  to 
the  clause  in  section  2  of  the  act  of  February  14,  1859  (11 
Stat.  383),  providing  for  the  admission  of  the  state  into  the 
Union,  which  declares  that  **all  the  navigable  waters  of  said 
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state  shall  be  common  highways "  to  all  citizens  of  the 
United  States.  In  effect  this  statute  prohibits  the  erection 
of  any  bridge  across  the  Wallamet  river,  nnless  it  be  one 
so  far  above  the  stream,  as  not  to  interfere  materially  with 
its  navigation,  without  the  consent  of  the  United  States, 
even  if  authorized  by  the  state.  (Wheelivg  Bridge  Case^  18 
How.  431;  Wallamet  Iron  Bridge  Co.,  7  Saw.  135.)  The 
question  whether  the  proposed  bridge  is  contrary  to  or  in 
conflict  with  the  injunction  of  this  statute  is  a  national  one, 
and  a  suit  to  determine  it  arises  under  a  law  of  the  United 
States,  and  is  therefore  within  the  jurisdiction  of  this  court. 
{Oshorn  v.  United  States  Bank,  9  Wheat.  816;  Hatch  v.  Wal- 
lumet  Iron  Bridge  Co.,  7  Saw.  131.) 

Whether  the  court  also  has  jurisdiction  of  the  suit  on  ac- 
count of  the  citizenship  of  the  parties,  it  is  not  now  neces- 
sary to  determine.  The  plaintiff  is  a  citizen  of  Oregon,  and 
it  is  assumed  by  the  demurrer  that  the  defendant  is  also. 
But  the  status  of  the  defendant  in  this  respect  is  not  settled 
by  any  adjudication  that  I  am  aware  of.  It  has  been  sued 
in  this  court  by  a  citizen  of  another  state  as  a  citizen  of 
Oregon,  and  submitted  without  question  to  a  trial  of  the  case 
and  a  judgment  against  it  accordingly. 

It  is  a  corporation  created  by  an  act  of  congi'ess,  with 
ability  "to  sue  and  be  sued"  in  all  the  courts  **  within  the 
United  States,"  and  is  authorized  and  empowered  to  construct 
and  operate  a  railway  in  this  and  other  states  of  this  Union. 
The  capacity  **  to  sue  and  be  sued  "  does  not  of  itself  author- 
ize the  defendant  to  sue  or  be  sued  in  any  court,  irrespective 
of  the  jurisdiction  pertaining  to  the  same.  It  only  enables 
it  to  sue  or  be  sued  as  a  natural  person  might,  in  any  court 
having  otherwise  jurisdiction  of  the  controversy:  Man.  N. 
B.  etc.  V.  Blach,  8  Blatchf.  138. 

But  of  what  state,  if  any,  the  defendant  is  a  citizen  is 
not  so  clear.  In  Orange  N.  B.  v.  7^'ot?ef,  7  Saw.  210, 
this  court  was  inclined  to  the  opinion  that  a  banking  cor- 
poration formed  under  the  national  banking  act  of  June  3, 
1864  (13  Stat.  99),  to  do  business  in  Massachusetts,  was  a 
citizen  of  that  state.  And  such  was  the  conclusion  reached 
by  Mr.  Justice  Blatchford  in  Man.  N.   B.  etc.  v.  Black, 
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supra.  See  Main  v.  Second  N.  B,  etc.,  6  Bliss,  26.  But  tbe 
defendant  is  organized  to  exist  and  do  business  in  more 
states  than  one,  without  any  declaration  or  provision  indi- 
cating a  particular  domicile  or  principal  place  of  business 
in  any. 

But  in  Osborn  v.  United  States  Bank,  9  Wheat.  816,  it 
was  held  by  the  supreme  court,  that  a  corporation  created 
by  an  act  of  congress  might  be  thereby  authorized  **  to  sue 
and  be  sued"  generally  in  the  circuit  courts  of  the  TJuited 
States,  and  the  power  of  congress  to  give  such  court  juris- 
diction of  such  a  suit  was  sustained  on  tbe  ground  that  any 
suit  by  or  against  such  a  corporation  was  necessarily  a  case 
arising  under  the  laws  of  the  United  States,  and  therefore 
within  the  scope  of  its  judicial  power.  And  since  the  decisiou 
in  that  case  congress,  by  the  act  of  1875,  supra,  has  conferred 
upon  the  circuit  courts  jurisdiction  in  all  cases  arising  under 
the  law  of  the  United  States.  The  effect  of  this  legislation, 
under  the  ruling  in  Osborn  v.  United  States  Bank,  supra,  is 
equivalent  to  a  special  clause  in  the  charter  of  the  North- 
ern Pacific  authorizing  it  to  sue  and  be  sued  in  the  circuit 
courts  in  all  cases.  To  the  same  effect  is  Fisk  v.  The  W.  P. 
Ry.  Company,  6  Blatchf .  365. 

But  the  jurisdiction  of  the  court  on  the  ground  of  the 
nature  of  the  controversy  being  clear,  the  question  as  to 
the  authority  of  the  defendant  to  construct  the  bridge  is 
next  to  be  determined. 

And  first,  it  is  manifest  that  the  defendant  is  authorized 
to  construct  and  operate  its  road  to  Portland,  either  as  a 
point  on  the  main  line  to  Puget  sound  or  the  northern  ex- 
tension of  the  branch  thereto. 

At  the  passage  of  the  act  of  1864,  it  is  quite  likely  that 
congress  knew  but  little  about  the  relative  situation  of  Port- 
land, or  whether  the  construction  of  the  branch  road  to 
this  point  involved  the  crossing  of  the  Wallamet  river  or  not. 
But  as  time  passed,  Portland  grew  in  importance.  The 
observation  of  the  company  derived  from  those  engaged  in 
the  survey  and  construction  of  the  western  end  of  its  road 
induced  it  to  obtain  from  congress  in  1869  the  authority  to 
extend  its  branch  from  Portland  northward  to  Puget  sound, 
21 
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and  in  1870  to  construct  its  main  line  down  the  Columbia 
river  valley  instead  of  across  the  Cascade  mountains.  This 
legislation  was  a  practical  admission  bj  congress  and  the 
company  of  the  mistake  made  in  the  original  act  concerning 
tlie  location  of  the  main  line  of  the  road,  and  in  effect  gave 
the  company  the  right  to  construct  it  to  Portland  with  an 
extension  northward  from  there  to  the  sound. 

To  accomplish  this,  the  river  must  be  crossed  at  or  near 
this  point,  either  by  a  bridge  or  a  ferry,  and  this  must  have 
been  then  known  to  congress.  Under  the  authority  to  con- 
Rtruct  its  road  to  Portland,  the  right  of  the  company  to  cross 
the  river  by  a  ferry  or  a  bridge  so  high  above  the  stream  as 
in  no  way  to  interfere  with  its  navigation  will  be  readily  con- 
ceded. 

The  power  to  construct  and  operate  its  road  to  and  from 
Portland  is  given  in  express  terms;  and  undoubtedly  it  may 
erect  a  bridge,  as  a  part  of  said  road,  that  does  not  inter- 
fere with  the  navigation  of  the  river. 

It  is  admitted  that  the  act  incorporating  the  defendant  is 
a  public  grant  which  is  not  to  have  effect  beyond  what  is 
phiinly  expressed,  or  clearly  implied  therein,  or  contrary  to 
tiie  manifest  purpose  of  it.  Any  material  doubt  or  ambiguity 
iu  its  terms  or  provisons  must  be  resolved  against  it  and  in 
favor  of  the  public.  Nothing  is  to  be  taken  as  conceded  but 
what  is  granted  in  plain  terms,  or  by  clear  or  necessary  im- 
plication: Coolidge  v.  jyUliams,  4  Mass.  144;  Cliarlea  River 
Jiridge  v.  Warren  Bridge,  11  Pet.  544,  600;  Perrine  y.  G.  & 
I).  Canal  Co.,  9  How.  192;  Fertilizing  Co.  v.  Uyde  Park,  97 
U.  S.  666;  Burns  v.  Multnomah  By.  Co.,  8  Saw.  553;  WelU^ 
Fargo  lik  Co.  v.  0.  B.  &  N.  Co.,  8  Id.  616;  Coole/s  Const. 
Lim.  394. 

It  is  also  a  well-settled  rule  that  a  bridge  which  in  any 
material  degree  interferes  with  or  obstructs  the  navigation 
of  a  navigable  water,  unless  authorized  by  the  proper  publio 
authority,  is  a  public  nuisance,  and  may  be  abated  or  the 
building  thereof  restrained  at  the  suit  of  any  private  person 
who  may  suffer  special  damage  therefrom :  Angell  on  Water- 
courses, sec.  555;  llie  Wheeling  Bridge  Case,  13  How.  564; 
Hatch  V.  Wallamet  Iron  Bridge  Co.,  7  Saw.  127. 
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As  was  said  by  this  court  in  the  latter  case,  ''  the  power  to 
authorize  the  erection  of  a  bridge  over  a  navigable  water  of 
a  state,  for  the  convenience  of  the  inhabitants  thereof,  be- 
longs to  the  state  as  a  part  of  its  general  police  power.  Con- 
gress does  not  possess  this  power  directly,  eo  nomine,  but 
its  control  over  the  navigable  waters  of  the  state,  as  a  means 
of  commerce,  gives  it  a  practical  veto  upon  the  power  of  the 
state  in  this  respect.  Therefore,  no  state  can  authorize  or 
maintain  the  erection  of  a  bridge  over  a  navigable  water, 
which,  in  effect,  contravenes  or  conflicts  with  a  law  of  con- 
gress concerning  the  navigation  of  the  same.  And  the  fact 
that  such  water  is  wholly  within  the  state  is  immaterial,  if 
it  is  accessible  from  another  state  or  forms  a  part  of  a  high- 
way between  itself  and  other  states." 

But  this  is  not  to  be  understood  as  denying  the  right  of 
congress  to  bridge  or  authorize  the  bridging  of  navigable 
waters,  under  its  constitutional  power  **to  establish  post- 
offices  and  post-roads,"  or  to  make  war  or  provide  for  the 
common  defense.     (Wheeling  Bridge  Case,  18  How.  431.) 

There  is  no  express  permission  or  authority  in  the  charter 
of  the  Northern  Pacific  for  bridging  a  navigable  water  on 
the  line  of  its  road,  and  the  act  of  the  state  goes  no  further 
than  to  consent  that  the  defendant  may  bridge  the  river  if 
authorized  thereto  by  congress.  It  is  said,  and  the  fact  is 
admitted,  that  it  has  already  constructed  a  bridge,  without 
question,  across  the  Missouri  river  at  Bismarck,  under  the 
authority  of  its  charter.  But  that  is  understood  to  be  a 
high  bridge,  that  in  no  way  impairs  the  navigability  of  the 
stream.  On  the  other  hand  it  is  claimed  that  the  defendant 
impliedly  admitted  the  want  of  authority,  in  this  respect,  in 
its  charter,  when  it  obtained  from  congress,  on  February  27, 
1873,  special  permission  '*  to  construct  and  maintain  a  draw- 
bridge across  the  St.  Louis  river,  between  Rice's  point,  in 
the  state  of  Minnesota,  and  Connor's  point  in  the  state  of 
Wisconsin."  (17  Stat.  477.)  But  in  reply,  it  is  said  that 
this  bridge  is  not  on  the  main  line  of  the  Northern  Pacific, 
and  was  built  by  the  company  for  some  collateral  purpose; 
and  this  appears  probable  from  the  provisions  of  the  act, 
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one  of  which  is,  that  any  railway  company  may  use  the  bridge 
under  regulations  to  be  prescribed  by  the  secretary  of  war. 

It  is  claimed  by  the  defendant  that  section  5  of  the  act  of 
1864  contains  authority  to  build  the  bridge.  But  while  it 
does  mention  "draws"  and  "bridges"  as  things  to  be  pro- 
vided in  the  construction  of  the  road,  I  think  the  primary 
purpose  of  this  section  is  to  lay  upon  the  defendant  a  rale 
or  standard  of  conduct  in  the  construction  and  equipment 
of  its  road  rather  than  to  confer  upon  it  power  to  build 
drawbridges  over  navigable  waters.  At  the  same  time,  it 
is  not  to  be  denied  that  the  mention  of  "draws"  and 
"bridges"  as  things  "necessary,"  or  that  maybe  "neces- 
sary "in  the  construction  of  the  defendant's  road,  and  re- 
quiring them  to  be  made  "  in  a  substantial  and  workmanlike 
manner,"  does  imply,  in  some  measure  at  least,  that  it  was 
the  intention  of  congress  to  authorize  it  to  build  "draw- 
bridges "  on  the  line  of  its  road  whenever  necessary  to  make 
it  equal  in  that  respect  to  railways  of  the  first  class.  And 
it  will  not  do  to  say  that  this  provision  is  satisfied  by  the 
erection  of  substantial  bridges  across  the  non-navigable 
waters,  ravines,  and  gulches  on  the  line  of  its  road,  for  in 
such  bridges  "  draws"  are  not  needed  or  used. 

My  impression  is,  and  nothing  has  been  shown  or  sug- 
gested to  the  contrary,  that  the  term  "draw,"as  used  in  this 
section,  means  a  contrivance  by  which  a  section  of  a  bridge 
across  a  navigable  water  is  turned  upwards  or  at  right  angles 
to  itself  and  parallel  with  the  direction  of  the  stream,  so  as 
to  admit  of  the  passage  of  vessels  through  the  open  space 
that  could  not  otherwise  pass  the  point.  The  definition  in 
the  lexicon  is,  "That  part  of  a  bridge  which  is  made  to  be 
drawn  up  or  aside."  (Worcester's  Diet.,  Draw.)  If  this 
exposition  is  correct,  the  term  "  draw  "  as  used  in  the  act  is 
redundant  and  without  significance,  unless  the  defendant  is 
atithorized  to,  and  must  if  necessary,  construct  a  low  bridge 
across  a  navigable  water,  but  so  as  to  admit  the  passage  of 
vessels  through  it. 

What  eflfect  is  to  be  given  to  the  word  "necessary"  in 
this  section,  and  who  is  to  be  the  judge  of  what  is  "neces- 
sary" to  the  construction  and  equipment  of  the  road  in  the 
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manner  therein  contemplated,  may  also  be  a  question.  For 
the  purpose  of  entitling  the  defendant  to  a  patent  for  the 
lauds  coterminous  with  the  completed  sections  of  the  road, 
it  is  probably  enough  that  it  is  constructed  with  such  "draws, 
culverts,  and  bridges"  as  the  commissioners  appointed  to 
examine  the  same,  under  section  4  of  the  act,  may  deem 
sufficient. 

But  the  judgment  of  these  commissioners  in  this  respect 
cannot  have  the  effect  to  limit  or  restrain  the  right  of  the 
defendant  to  construct  or  provide  additional  or  more  costly 
and  convenient  draws  and  bridges  or  other  means  of  main- 
taining and  operating  its  road  as  a  first-class  one.  What- 
ever, in  the  judgment  of  the  commissioners,  is  required  to 
bring  the  road  up  to  the  standard  prescribed  by  section  5 
of  the  act,  is  "  necessary  "  to  be  done  before  the  defendant 
is  entitled  to  the  land  devoted  by  congress  to  its  construc- 
tion. But  in  crossing  a  navigable  water  on  the  line  of  its 
road,  the  company  is  not  limited  to  the  use  of  such  means 
only  as  are  absolutely  necessary.  Within  certain  limits  it 
may  use  those  which  it  thinks  most  convenient.  A  ferry 
may  be  all  that  is  absolutely  necessary  for  the  transport  of 
passengers  and  freight,  or  even  trains.  But  the  company 
may  prefer,  and  the  exigencies  of  its  business  may  require, 
the  more  safe  and  expeditious,  though  costly,  method  of  a 
bridge. 

As  has  been  said,  the  power  to  bridge  this  river  is  not 
given  by  the  act  to  the  defendant  in  express  terms.  Neither 
is  the  power  so  given  to  cross  it  at  all.  Therefore,  unless 
it  appears  by  a  clear  and  necessary  implication  from  what 
is  expressly  provided,  that  it  was  the  intention  of  congress 
to  authorize  it  to  cross  the  river  by  means  of  a  drawbridge, 
or  at  all,  the  attempt  to  do  so  is  unlawful. 

The  power  *'to  lay  out,  locate,  construct,  furnish,  main- 
tain, and  enjoy  a  continuous  railroad"  from  Lake  Superior 
to  Portland,  "with  all  the  powers,  privileges,  and  immuni- 
ties necessary  "  to  that  end,  is  expressly  conferred  upon  the 
company. 

Portland  cannot  be  reached  from  Lake  Superior  or  any 
point  on  the  line  between  here  and  there  without  crossing 
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the  Wallamet  river.  The  right  to  cross  it  is  then  clearly 
implied  in  the  express  authority  to  construct  a  "continuous" 
line  of  railway  from  a  point  to  the  eastward  of  it  to  a  town 
on  its  western  bank.  Argument  cannot  make  this  proposi- 
tion plainer  than  the  mere  statement  of  it.  The  express 
power  to  construct  the  road  cannot  be  exercised  without  the 
implied  power  of  crossing  the  river  in  some  way. 

But  by  what  means  may  this  crossing  be  effected  ?  Only 
two  methods  are  known  or  suggested — a  ferry  or  a  bridge. 

The  former  may  be  sufficient  to  entitle  the  company  to 
the  land  grant,  but  where  the  construction  of  a  bridge  is  at 
all  practicable,  I  think,  a  ferry  is  considered  an  inferior 
method  of  prolonging  a  railway  across  a  stream.  If  the 
river  was  not  navigable  it  would  be  absolutely  necessary  to 
bridge  it.  And  if,  being  navigable,  the  defendant  is  not 
authorized  to  do  so,  it  must  be,  not  from  want  of  power  to 
build  a  bridge,  but  from  want  of  authority  in  so  doing  to 
obstruct  or  impair  the  navigability  of  the  stream. 

The  allegations  in  the  bill  concerning  the  character  and 
location  of  the  bridge  and  the  degree  of  obstruction  it  may 
cause  to  navigation  are  very  general  and  indefinite.  The 
most  that  can  be  inferred  from  them  is,  that  the  proposed 
bridge  is  not  a  high  one,  and  therefore  will  at  least  be  some 
obstruction  to  navigation. 

During  the  past  seventeen  years  congress  has  authorized 
the  construction  of  drawbridges  on  railway  lines  across 
the  Ohio,  Missouri,  and  Mississippi  rivers;  and  on  June  23, 
1874  (18  Stat.  281),  it  authorized  the  Oregon  and  Cal- 
ifornia Railway  Company  to  bridge  the  Wallamet  at  this 
point,  provided  the  draw  should  not  be  less  than  three  hun- 
dred feet.  (See  Hatch  v.  Wallamet  Iron  Bridge  Co.,  7  Saw. 
138.) 

In  endeavoring  to  ascertain  what  was  the  intention  of  con- 
gress in  this  matter,  account  may  be  taken  of  its  action  in 
similar  cases,  and  when  it  appears  that  it  has  commonly  con- 
sented to  the  construction  of  drawbridges  for  the  use  of 
railways  over  important  navigable  streams,  the  inference 
may  be  more  safely  and  reasonably  made  that  such  was  its 
intention  in  this  case. 
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The  act  of  congress  expressly  provides  for  a  first-class  con- 
tiunous  road  to  Portland,  to  be  constructed  with  all  the  nec« 
essary  "  draws"  and  "  bridges,"  This,  of  itself,  implies  that 
the  defendant  may  cross  whatever  waters  are  on  the  line  of 
its  road  by  the  means  usual  in  such  cases,  and  particularly 
by  those  especially  mentioued — drawbridges.  And  wLeu 
we  see  from  the  express  action  of  congress  in  other  similar 
cases  that  drawbridges  are  commonly  used  with  its  consent, 
the  implication  is  much  strengthened  that  such  was  the  in- 
tention in  this  case. 

In  the  U.  P.  By.  Co.  v.  Hall,  91  U.  S.  343,  it  was  held 
that  the  bridge  across  the  Missouri  river  between  Omaha 
in  Nebraska  and  Council  Bluffs  in  Iowa  is  a  part  of  the  line 
of  the  Union  Pacific  Railway,  and  that  the  company  was 
therefore  authorized  to  construct  it  under  section  14  of  the 
act  of  July  1,  1862  (12  Stat.  489),  which  simply  provided  for 
the  construction  of  a  line  of  railway  by  that  company  **  from 
a  point  on  the  western  boundary  of  the  state  of  Iowa"  to  the 
100th  meridian  west  of  Greenwich.  The  company  claimed 
that  the  bridge  was  built  under  section  9  of  the  amendatory 
act  of  July  2,  1864  (13  Stat.  360),  which  expressly  author- 
ized it  to  bridge  the  river,  provided  the  same  should  **be 
constructed  with  suitable  and  proper  draws  for  the  passnge 
of  steamboats"  and  should  "be  built,  kept,  and  maintained 
at  the  expense  of  the  company  in  such  manner  as  not  to  im- 
pair the  usefulness  of  said  river  for  navigation  to  any  greater 
extent  than  such  structures  of  the  most  improved  character 
necessarily  do,"  and  was  therefore  not  a  part  of  its  road,  and 
need  not  be  operated  as  such. 

In  delivering  the  opinion  of  the  court  Mr.  Justice  Strong 
said:  "From  that  act  [July  1,  1862]  alone  we  have  deduced 
the  conclusion  that  the  company  was  authorized  and  required 
to  build  their  railway  to  the  Iowa  shore.  That  authority 
included  within  itself  power  to  build  a  bridge  over  the  Mis- 
souri. No  express  grant  to  bridge  the  river  was  needed. 
"Whatever  bridges  were  necessaiy  on  their  line  were  as  fully 
authorized  as  the  line  itself;  and  the  company  were  as  much 
empowered  to  build  one  across  the  Missouri  as  they  M-ere 
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acrosB  the  Platte  or  any  other  river  interseoting  the  line  of 
their  road." 

The  demurrer  to  the  bill  only  raises  the  question  of  the 
authority  of  the  defendant  to  build  a  drawbridge  at  this 
point  that  will  in  some  measure  impair  the  navigability  of 
the  river.  My  deliberate  conclusion  is,  though  not  reached 
without  hesitation,  that  the  act  of  congress  authorized  the 
construction  of  such  a  bridge.  And  this  conclusion  is  di- 
rectly supported  by  the  authority  of  U.  P.  B'y  Co.  v.  Hall, 
supra.  For  although,  as  suggested  by  counsel  for  the  plaint- 
iff, the  question  in  that  case  arose  in  a  proceeding  to  compel 
the  company  to  operate  its  road  and  bridge  as  a  continuous 
line  of  railway,  for  the  benefit  of  the  public,  still  the  ques- 
tion of  its  power  under  an  act  similar  to  the  charter  of  the 
Northern  Pacific,  to  bridge  a  navigable  water  in  the  line  of 
its  road,  was  squarely  presented  to  the  court  and  unquali- 
fiedly decided  in  the  affirmative.  (See  also  People  v.  8. 
&  IL  By.  Co.,  15  Wend.  129.) 

But  the  plaintiff  also  maintains,  that  admitting  the  de- 
fendant once  had  the  right  to  bridge  the  river,  it  has  lost  it 
by  the  failure  to  keep  the  condition  upon  which  the  grant 
to  it  was  made — namely,  the  completion  of  the  road  by 
July  4,  1878. 

The  argument  is,  that  the  defendant  in  the  construction 
of  this  bridge,'  and  the  appropriation  of  the  space  over  the 
river  therefor,  is  attempting  to  exercise  the  right  of  emi- 
nent domain  after  the  practical  expiration  of  its  charter  and 
therefore  without  authority  of  law.  But  admitting  this,  the 
defendant  is  not  attempting  to  take  the  plaintiff's  property 
for  any  purpose;  and  the  river-way  is  a  public  easement 
which  the  defendant  may  be  authorized  by  the  legislature 
to  cross  with  a  bridge  without  condemnation  or  compensa- 
tion. If  the  defendant,  in  the  exercise  of  this  privilege, 
negligently  or  unnecessarily  injures  or  impairs  the  value  of 
the  private  property  of  the  plaintiff,  he  may  have  his  action 
on  that  account  for  damages.  (  Transportation  Co.  v.  Chicago, 
99  U.  S.  639;  FumpeVy  v.  Grten  Bay  Co.,  13  Wall.  174; 
Cooley's  Const.  Lim.  541. 

And  this  is  really  the  complaint  of  the  plaintiff,  that  in 
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consequeDce  of  the  erection  of  this  bridge  his  river  prop- 
erty immediately  above  it  will  be  impaired  in  value,  and 
not  that  the  defendant  is  attempting  or  intending  to  take  or 
condemn  his  property  to  its  use. 

But  waiving  this  question,  it  must  be  admitted  that  if  the 
defendant  has  forfeited  its  right  to  further  construct  its 
road  by  reason  of  its  failure  to  complete  it  within  the  time 
allotted,  then  it  has  no  right  to  obstruct  a  public  easement, 
as  the  navigation  of  this  river,  by  the  construction  of  a 
bridge  thereover,  and  if  it  attempts  to  do  so  to  the  special 
injury  of  the  plain tiflf  it  may  be  restrained. 

But  the  defendant  did  not  lose  its  corporate  existence  by 
the  failure  to  complete  its  road  within  the  allotted  time, 
either  as  to  the  whole  of  it  or  the  part  not  so  completed, 
and  the  numerous  authorities  cited  in  support  of  the  a£Srm- 
ative  of  the  proposition  are  not  in  point.  It  is  not  neces- 
sary to  notice  them  all.  Two  of  them — In  tJie  Matter  of  the 
B.  W.  &  N.  It.  Co.,  72  N.  T.  248,  and  Brooklyn  S.  T.  Co.  v. 
Broolchj)},  78  Id.  t527 — are  among  the  leading  ones.  In 
these  it  was  held  that  a  corporation  organized  under  a  spe- 
cial act  to  construct  a  railway  with  a  special  provision  that 
unless  the  road  or  some  portion  of  it  was  completed  within 
a  specified  time,  the  corporate  existence  and  powers  should 
cease  or  be  deemed  at  an  end,  could  not  exercise  the  right 
of  eminent  domain  after  a  failure  to  comply  with  the  act  in 
respect  to  the  time  required. 

But  the  case  at  bar  is  very  different  from  these.  The 
charter  of  the  defendant  in  no  way  limits  its  existence  to  the 
time  allotted  for  the  completion  of  the  road,  or  provides  that 
any  of  its  powers  or  privileges  shall  be  forfeited  or  circum- 
scribed in  case  it  fails  to  complete  it  within  that  time.  Sec- 
tion 8  of  the  act  of  1864,  upon  which  the  plaintiff  rests  this 
branch  of  his  argument,  is  simply  a  condition  subsequent, 
to  the  effect  that  the  corporation  will  complete  the  road  by 
a  certain  time.  Nothing  is  better  established  than  that  a 
failure  to  keep  such  a  condition  does  not  forfeit  the  corporate 
existence  or  privileges,  and  that  no  one  can  take  advantage 
of  it  or  complain  of  it  except  the  government  making  the 
grant  and  imposing  the  condition.     {Schulenherg  v.  IliDie- 
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man,  21  Wall.  62;  Southern  P.  Ry.  Co,  v.  Orton,  6  Saw. 
179;  Natoma  W,  &  M.  Co.  v.  darken,  U  Cal.  552;  Coivell  v. 
Spring,  101  U.  S.  60.) 

And  this  doctrine  is  recognized  and  well  stated  with  its 
limitations  by  Earl,  J.,  in  the  very  case  cited  by  plain  tiflf  from 
78 N.  T.  529.  The  learned  judge  says:  "The  general  prin- 
ciple is  not  disputed  that  a  corporation,  by  omitting  to  per- 
form a  duty  imposed  by  its  charter,  or  to  comply  with  its 
provisions,  does  not,  ipso/acto,  lose  its  corporate  character  or 
cease  to  be  a  corporation,  but  simply  exposes  itself  to  the 
hazard  of  being  deprived  of  its  corporate  character  and  fran- 
chises by  the  judgment  of  the  court  in  an  action  instituted 
for  that  purpose  by  the  attorney  general  in  behalf  of  the  peo- 
ple; but  it  cannot  be  denied  that  the  legislature  has  the 
power  to  provide  that  a  corporation  may  lose  its  corpoi^ate 
existence  without  the  intervention  of  the  courts  by  any  omis- 
sion of  duty  or  violation  of  its  charter,  or  default  as  to  limita- 
tions imposed,  and  whether  the  legislature  has  intended  so 
to  provide  in  any  case  depends  upon  the  construction  of  the 
language  used." 

But  the  condition  imposed  upon  the  defendant  by  section 
8  of  the  act  is  even  modified  by  the  provisions  in  section  9, 
from  which  it  plainly  appears  that  so  far  from  congress 
intending  that  the  powers  of  the  corporation  should  cease  or 
become  forfeit  in  any  particular,  by  reason  of  its  failure  or 
inability  to  keep  any  of  the  conditions  imposed  by  said  sec- 
tion 8,  it  expressly  reserved  to  itself  the  right  in  case  of  such 
failure  for  the  period  of  one  year  to  **do  any  and  all  acts  and 
things  which  may  be  needful  and  necessary  to  insure  a 
speedy  completion  of  the  said  road." 

In  this  way  congress  undertook  to  secure  the  completion 
of  this  great  national  work  in  any  event,  and  so  plainly  de- 
clared in  advance  what  might  otherwise  have  been  left  to 
inference  and  argument  from  analogous  cases,  that  it  reserved 
to  itself  the  right  to  deal  with  the  defendant  for  any  failure 
to  comply  with  the  conditions  of  the  grant,  and  to  ex- 
cuse or  enforce  the  same  as  it  might,  under  all  the  circum- 
stances, deem  just  to  the  defendant  and  best  for  the  public 
good.     Indeed,  in  view  of  the  magnitude  and  hazard  of  the 
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undertaking,  it  was  expressly  provided  that  even  congress 
should  not  take  advantage  of  a  failure  to  perform  any  of  the 
conditions  for  any  period  less  than  a  year.  And  even  the 
land  set  apart  by  congress  to  aid  in  the  construction  of  the 
road  was  not  left  liable  to  revert  to  the  public  domain  or  be 
otherwise  disposed  of  by  congress  for  the  failure  of  the 
company  to  construct  or  complete  the  work  as  required  by 
the  act,  but  as  was  said  in  U.  8.  v.  Childers^  8  Saw.  174,  it 
was  devoted  to  the  construction  of  the  road  in  any  event,  and 
it  is  the  duty  of  congress  to  see  that  it  is  so  applied.  See 
also  on  this  Y^omi  Southeim  P.  By.  Co.  v.  Orion,  6  Saw.  178. 

And  this  position  is  fortified  by  the  fact  that  when  con- 
gress intended  that  the  corporate  existence  of  the  defendant 
should  be  forfeited  or  affected  by  its  failure  to  keep  a  con- 
dition imposed  upon  it,  it  has  expressly  said  so;  as  in  section 
19,  where  it  is  provided  that  unless  two  millions  of  the  stock 
is  subscribed  and  10  per  centum  paid  thereon  within  two 
years  from  the  passage  of  the  act,  ''it  shall  be  null  and 
void." 

The  demurrer  to  the  bill  must  be  sustained,  as  the  defend- 
ant has  at  least  a  right  to  build  a  drawbridge  across  the 
river  on  the  line  of  its  road  to  Portland  from  the  eastward 
or  the  Sound. 

But  it  is  to  be  regretted  that  the  legislative  autliority  hns 
not  gone  further  and  provided  more  particularly  and  defi- 
nitely for  the  site  and  character  of  the  proposed  bridge.  As 
it  is,  these  matters  within  certain  limits  must  either  be 
determined  by  the  company  or  the  courts — by  the  former 
in  the  first  instance  and  the  latter  ultimately.  For  it  is  not 
to  be  presumed  for  a  moment  that  congress  or  the  state,  in 
consenting  to  the  erection  of  a  drawbridge  at  this  point, 
intended  to  remit  the  whole  matter  to  the  judgment  or  con- 
venience of  the  defendant,  and  permit  it  to  thereby  obstruct 
or  impair  the  navigation  of  the  river  at  its  pleasure.  On 
the  contrary,  it  will  be  presumed  until  the  contrary  is  de- 
clared, that  congress  intended,  as  provided  in  the  act  afore- 
said concerning  the  bridge  at  Omaha,  that  the  defendant 
should  locate  and  construct  its  bridge  *'in  such  manner  as 
not  to  impair  the  usefulness  of  said  river  for  navigation  to 
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any  greater  extent  than  snch  structures  of  the  most  approved 
character  necessarily  do.*' 

A  bridge  across  the  river  immediately  in  front  of  the  city 
would  be  a  serious  obstruction  to  the  usefulness  of  the  river, 
as  compared  with  one  mile  or  more  above  or  below,  and  the 
latter  even  more  so  than  the  former.  So  a  wagon-road 
bridge,  intended  as  an  ordinary  thoroughfare  between  the 
two  sides  of  the  river,  and  in  which  the  draw  is  usually 
closed,  would  cause  much  more  obstruction  to  navigation 
than  a  railway  bridge,  in  which  the  draw  is  only  occasionally 
closed.  Until  congress  provides  some  specific  directions 
iu  the  matter,  the  courts  must  determine,  if  the  question  is 
made,  how  far  the  defendant  may  impair  the  usefulness  of 
the  river  in  the  construction  and  operation  of  the  bridge. 
Ill  determining  what  is  a  reasonable  use  of  the  river,  in  this 
respect,  reference  may  be  had  to  the  general  legislation  of 
congress,  providing  in  detail  what  bridges  railway  companies 
may  construct  across  navigable  streams,  and  how  far  the 
convcMiience  of  the  water  travel  and  transportation  may  be 
impaired  for  the  benefit  of  that  on  land.  The  bridge  which 
congress  has  impliedly  authorized  the  defendant  to  build 
across  the  Wallaraet  may  be  presumed  to  be  equal  in  these 
respects  to  those  which  it  has  expressly  provided  for  under 
similar  circumstances. 

As  has  been  stated,  the  bill  is  indefinite  as  to  the  location 
of  the  bridge  and  substantially  silent  as  to  its  character. 
But  the  general  facts,  as  to  both,  are  well  understood  in 
tbis  community,  and  may  even  be  taken  notice  of  by  the 
court.  A  detailed  description  of  the  structure  and  location 
is  given  iu  the  annual  report  of  the  secretary  of  the  Board 
of  Trade,  published  in  the  Daily  Oregonian  of  September 
25,  1883. 

The  location  of  the  bridge  is  opposite  Albina  and  over  a 
mile  north  of  Stark-street  ferry — the  western  end  is  two 
hundred  feet  to  the  north  of  the  intersection  of  Front  and 
Sixteenth  streets,  and  the  eastern  end  thirty-two  feet  south 
of  the  end  of  the  Northern  Pacific  Terminal  Company's 
dock.  The  length  of  the  bridge  between  the  end  piers  is 
eleven  hundred  and  eighty-six  feet.     It  consists  of   three 
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fixed  spans  of  two  hundred  and  sixty-four  feet  each  in  length, 
and  a  draw  span,  which  is  the  third  from  the  western  shore, 
of  three  hundred  and  ninty-four  feet  in  length.  These  spans 
are  of  iron  and  steel,  with  a  double- track  railway  thereon, 
and  rest  on  six  stone  piers.  The  draw  will  be  worked  by 
steam,  and  when  open  will  allow  a  clear  channel  for  the 
passage  of  vessels  of  one  hundred  and  seventy-four  feet  in 
width  on  either  side  of  the  pier,  with  a  depth  of  twenty-five 
feet  therein  at  extreme  low  water.  The  structure  will  be 
eleven  and  six  tenths  feet  in  the  clear  above  extreme  high 
water,  or  about  thirty-eight  feet  above  extreme  low  water. 

In  general,  and  particularly  in  the  width  and  operation 
of  the  draw,  this  plan  compares  favorably  with  the  bridges 
elsewhere  allowed  by  congress,  and  is  more  favorable  to  tbe 
passage  of  vessels  than  the  bridge  authorized  at  this  point 
by  the  act  of  June  23,  1874. 

The  demurrer  is  sustained  and  the  bill  dismissed. 


In  re  Lee  Tong,  on  Habeas  Corpus. 

District  Court,  District  of  Oregon, 
November  8,  1883. 

Gaming,  Act  of  1876  Defining. — Section  1  of  the  act  of  187G  (Sess.  L.  31J) 
includes  not  only  the  games  therein  enumerated,  but  also  any  game 
played  for  anything  of  value  with  any  device  or  means  suitable  and  con- 
venient for  that  purpose;  and  in  which  the  game  depends  largely  on 
chance  or  more  on  chance  than  skill. 

The  Chine.se  Game  of  "Tantan." — This  is  a  game  of  pure  chance,  and 
when  played  for  anything  of  value,  constitutes  gambling  within  the  in- 
hibition of  said  statute. 

Powers  of  a  Municipal  Corporation.— Apart  from  the  few  faculties 
incident  to  the  existence  of  a  municipal  corporation,  such  as  the  capacity 
to  sue  and  be  sued  and  have  a  common  seal,  it  has  no  power  to  do  any 
act  except  such  as  are  essential  to  the  plain  purpose  of  its  creation  or  arc 
authorized  by  the  express  provisions  of  its  charter  or  a  clear  or  necessary 
implication  therefrom. 
,  Power  "to  Suppress"  when  not  Power  "to  Punish."— A  grant  of 
power  to  a  city  •*  to  suppress  gaming  and  gambling  houses,"  includes  the 
power  to  suppress  "gaming;"  but  when  the  crime  of  gaming  is  defined 
and  the  punishment  therefor  prescribed  by  the  law  of  the  state,  the  city 
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is  not  authorized  to  Buppress  any  game  not  prohibited  by  such  law;  nor 
to  punish  any  person  playing  thereat,  but  it  is  confined  to  the  use  of 
such  means  as  may  be  within  its  power  to  enforce  the  state  law  within  its 
limits. 
5.  Dl'E  Process  of  Law. — A  person  arrested  and  imprisoned  for  the  violation 
of  a  void  ordinance  of  a  municipal  corporation  ifl  imprisoned  by  the  state 
without  due  process  of  law,  and  therefore  in  violation  of  the  fourteenth 
amendment,  and  may  be  discharged  therefrom  by  the  writ  of  habeas  cor- 
2)U8  issued  from  the  proper  court  of  the  United  States. 

Before  Deadt,  District  Judge. 
3Ir.  Bufu8  Jilallory  and  Mr,  W.  ScoU  Beebe,  for  the  petitioner. 
3Ir.  Balph  C.  Dement,  for  the  chief  of  police. 

Deadt,  J.  This  is  an  application  for  a  writ  of  habeas 
copus,  to  deliver  the  prisoner,  Lee  Tong,  from  the  custody 
of  the  chief  of  police  of  this  city  upon  the  ground  that  he  is 
thereby  deprived  of  his  liberty  without  due  process  of  law, 
and  therefore  contrary  to  the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 

Notice  was  given  of  the  application  to  the  city  attorney, 
who  appeared  and  was  heard  against  the  petition. 

A  stipulation  as  to  the  facts  was  made  and  filed  by  coun- 
sel, from  which  and  the  petition,  it  appears  that,  by  section 
37,  subdivision  5,  of  the  act  of  October  24, 1882  (Sess,  Laws, 
151),  incorporating  the  city  of  Portland,  *'  the  council  have 
power  and  authority"  within  the  city  **  to  suppress  bawdy 
houses,  gaming  and  gambling  houses,  places  kept  for  smok- 
ing opium  and  opium-smoking,  and  to  punish  inmates  of 
bawdy  houses,  houses  of  ill-fame,  keepers  of  places  kept 
f(»r  smoking  opium  and  opium-smokers;"  and  that  in  pur- 
suance of  the  authority  supposed  to  be  thus  conferred,  the 
common  council  of  the  city  of  Portland,  with  the  approval 
of  the  mayor,  on  August  24,  1883,  passed  ordinance  num- 
bered three  thousand  nine  hundred  and  eleven,  and  en- 
titled *'An  ordinance  to  suppress  gaming  and  gambling 
houses,"  which  reads  as  follows: 

''Section  1.  It  is  hereby  forbidden  and  declared  unlaw- 
ful for  any  person,  either  as  owner,  proprietor,  manager,  em- 
ployee, or  lessee,  or  otherwise,  to  play,  deal,  set  up,  open  or 
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cause  to  be  opened,  or  carry  on  or  cause  to  be  carried  on, 
or  permit  to  be  or  engage  in  any  game  of  faro,  monte,  roulette, 
rouge-et-noir,  rondo,  twenty-one,  poker,  draw-poker,  bluflf, 
brag,  tantan,  or  fan-tan,  for  or  with  anything  of  value,  or 
for  or  with  anything  the  representative  of  value,  whether  said 
games  or  any  of  them  be  played,  dealt,  set  up,  or  carried  on 
with  cards,  checks,  or  any  other  device,  in  any  store,  shop, 
>>ui]ding,  hotel,  or  in  any  room,  park,  street,  or  public  or 
I)rivate  yard  or  place;  and  it  shall  be  unlawful  for  any  person 
to  bet  at  or  upon  any  such  game  or  games,  and  any  store, 
shop,  or  hotel,  room  or  building  within  which  is  played, 
dealt,  opened,  set  up,  or  carried  on  any  game  mentioned  in 
this  section  is  to  be  deemed  a  gaming  and  gambling  house. 

**  Section  2.  Any  person  who  shall  be  convicted  of  violating 
any  provision  of  this  ordinance  shall  be  punished  by  impris- 
onment not  exceeding  ninety  days,  or  by  fine  not  exceeding 
three  hundred  dollars,  or  both  such  fine  and  imprisonment." 

At  the  date  of  this  ordinance  it  was  made  a  crime  by  the 
law  of  the  state  (Sess.  Law^s,  1876,  p.  39)  for  any  one  to 
"deal,  play,  or  carry  on,  open  or  cause  to  be  opened,"  or 
to  "conduct,  either  as  owner,  proprietor,  or  employee,"  any 
of  the  games  enumerated  in  said  ordinance,  except  "tantan," 
or  "any  banking  or  other  game  played  with  cards,  dice,  or 
any  other  device,  whether  the  same  be  played  for  money, 
checks,  or  credits  or  any  other  representative  of  value." 

On  August  29,  1883,  a  complaint  in  writing,  duly  verified, 
was  made  to  the  police  judge  of  PortUiud,  accusing  the 
petitioner,  by  the  name  of  John  Doe,  "with  playing,  setting 
up,  and  carrying  on  and  engaging  in  gambling  at  tantan,  on 
August  24,  1883,  at  Portland;"  whereupon  a  warrant  recit- 
ing the  substance  of  said  complaint  was  issued  by  said 
judge,  directed  to  the  chief  of  police,  commanding  him  to 
arrest  the  said  John  Doe,  and  take  him  before  said  judge, 
"  to  be  dealt  with  according  to  law;"  and  in  obedience  to 
said  warrant  said  chief  of  police,  on  August  29,  1883,  caused 
the  petitioner  to  be  arrested  thereon,  and  now  holds  him  in 
custody  by  virtue  thereof  and  without  any  other  authority. 

The  power  of  this  court  to  allow  the  writ  and  discharge 
the  prisoner  in  case  ho  is  "in  custody  in  violation  of  the 
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constitution,  or  of  a  law  or  treaty  of  the  United  States,**  is 
given  by  sections  751-755  of  the  revised  statutes.  And 
if  the  petitioner  is  imprisoned  without  due  process  of  law 
he  is  deprived  of  his  liberty  in  violation  of  the  fourteenth 
amendment,  which  provides  that  no  "state  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law."  {Parrot's  Case,  6  Saw.  376;  In  re  Ah  Lee,  Id.  410.) 
The  only  question,  then,  open  to  dispute  or  consideration 
in  the  case  is,  Is  the  petitioner  restrained  of  his  liberty 
without  due  process  of  law  ? 

Counsel  for  petitioner  insist  that  he  is  so  restrained,  be- 
cause the  ordinance  under  which  the  warrant  issued  for  his 
arrest  is  void  for  want  of  power  in  the  city  to  enact  it.  If 
the  premise  is  admitted,  the  conclusion  follows.  A  person 
imprisoned  upon  a  warrant  issued  under  a  void  law — a  no 
law — is  certainly  deprived  of  hisliberty  without  due  process 
of  hiw.  And  if  such  warrant  is  issued  by  a  person  deriving  his 
authority  from  the  state — as  the  police  judge  of  Portland — 
such  deprivation  is  in  contemplation  of  the  constitution  the 
act  of  the  state.     {Ex  parte  Virginia,  101  U.  S.  346.) 

But  is  the  premise  true?    Is  the  ordinance  void? 

Counsel  for  the  petitioner  argues  that  this  ordinance  is 
not  directed  at "  gambling  houses,"  but  at  gaming;  and  that 
the  petitioner  is  in  custody,  not  upon  a  charge  of  keeping  a 
"gambling  house,"  but  of  "gambling  at  tan  tan;"  that  the 
word  "  gaming  "  in  the  clause  "  to  suppress  gaming  and  gam- 
bling  houses,"  is  there  used  as  an  adjective  and  not  as  a 
substantive,  and  therefore  the  clause  does  not  give  the  city 
authority  to  suppress  "  gaming  " — at  least  directly — but  only 
to  suppress  gambling  houses — places  kept  for  gaming;  and 
if  this  is  held  otherwise,  that  the  ordinance  is  nevertheless 
void,  because  the  authority  of  the  city  to  suppress  "gam- 
ing," does  not  extend  to  any  games  but  such  as  are  made 
unhiwful  by  the  law  of  the  state,  and  that  "  tantan"  is  not 
mentioned  or  included  in  the  games  enumerated  and  pro- 
hibited in  section  1  of  the  act  of  1876,  supra,  "  to  prevent  and 
punish  gambling,"  and  therefore  this  ordinance  for  its  sup- 
pression is  void;  and  further  that  the  power  to  suppress 
either  gambling  houses  or  gaming  does  not  authorize  the 
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passage  of  an  ordiuance  providing  for  the  punishraent  of 
persons  who  merely  keep  or  play  in  such  houses  or  at  such 
games;  but  that  the  power  of  the  city  in  this  respect  is  lim- 
ited to  such  measures  as  may  be  found  necessary  and  con- 
venient for  the  better  enforcement,  within  its  limits,  of  the 
law  of  the  state  defining  the  crimes  of  gaming  and  keeping 
a  gambling  house  and  prescribing  the  punishment  therefor. 

Assuming  for  the  present  that  the  word  **  gaming"  is  used 
in  section  37  of  the  charter  as  a  substantive  and  not  as  an 
adjective,  and  that,  therefore,  the  power  of  the  council  **  to 
suppress"  extends  to  gaming  as  well  as  keeping  a  gambling 
house,  does  it  include  the  game  of  "  tantan"? 

In  Stcde  v.  Gitt  Lee,  6  Or.  426,  the  game  played  was  evi- 
dently *'  tantan,"  but  the  court  held  the  indictment  insuffi- 
cient, because  it  only  alleged  that  the  game  was  played 
"  with  copper  devices  for  money  as  representatives  of  value" 
— in  other  words,  that  the  copper  devices  were  used  to  rep- 
resent money,  and  were  the  stakes  played  for  instead  of  the 
device  by  means  of  which  the  game  was  played.  At  the 
same  time  the  court — Watson,  J. — said  that  it  was  not  es- 
sential that  either  the  statute  or  the  indictment  should  **  give 
the  name  of  the  game  or  of  the  device  by  which  it  is  played ;" 
and  that  so  much  of  section  1  of  the  act  of  1875  as  **  prohibits 
'any  banking  or  any  other  game  played  with  cards,  dice,  or 
any  other  device,  whether  the  same  be  played  for  money, 
checks,  credits,  or  any  other  representative  of  value,  is  suffi- 
ciently definite,  and  renders  unlawful  all  games  not  previously 
enumerated  in  that  section,  and  which  are  played  for  'money, 
checks,  credits,  or  any  other  representative  of  value'  with 
'cards,  dice,  or  other  device.'"  Unlike  the  narrow,  purblin  1 
ruling  in  State  v.  Mann,  2  Or.  238,  by  which  section  666  of 
the  Criminal  Code  was  declared  void  for  uncertainty,  this 
opinion  evidently  assumes  that  laws  against  gaming  should 
be  construed  with  some  reference  to  the  nature  of  the  sub- 
ject, and  with  a  view  to  make  them  effective. 

According  to  it,  "tantan,"  as  described  by  counsel  for 
the  petitioner,  and  understood  by  the  court,  is  prohibited 
and  made  criminal  by  section  1  of  the  act  of  1875.  It  is  a 
simple  game  of  chance;  something  like   "  odd  or  even." 

22 
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The  device  by  which  it  is  played  are  little  brass  disks 
called  **  cheen,"  about  the  size  of  a  twenty-cent  piece,  with 
a  square  hole  in  the  center,  in  which  the  conductor  of  the 
game  inserts  a  pointed  stick  for  the  purpose  of  conveniently 
and  publicly  moving  them  on  the  table  as  he  draws  them 
from  the  pile.  He  has  probably  two  or  three  hundred  of 
these  near  him.  On  the  table  where  the  game  is  played  a 
small  square  is  described,  with  its  sides  marked  1,  2,  3,  4. 
The  player  takes  up,  at  random,  a  handful  of  the  brasses 
and  puts  them  on  the  table  before  him,  and  as  he  does  so, 
covers  them  more  or  less  with  a  hollow  vessel,  so  that  no 
one  can  tell  what  number  is  in  the  pile  or  whether  it  is  an 
odd  or  even  one.  The  players  then  put  down  their  money 
on  the  sides  of  the  square,  as  they  may  fancy.  When  this 
is  done  the  conductor  uncovers  the  brasses  and  picks  them 
out  of  the  pile,  four  at  a  time,  until  only  four  or  a  less  num- 
ber are  left.  If  the  number  left  is  an  even  one — either  two 
or  four,  the  player  who  put  his  money  on  this  figure  wins 
a  like  amount  from  the  table,  less  a  rebate  of  7  per  centum 
to  the  conductor,  and  the  table  wins  what  is  laid  on  the  other 
even  number,  while  those  who  put  their  money  on  the  odd 
numbers  withdraw  it.  If  the  number  of  brasses  left  is  au 
odd  one — either  one  or  three,  that  number  wins  and  the  pro- 
cess is  reversed. 

If  this  is  a  '* device"  within  the  statute,  the  game  when 
played  for  money  is  gambling  within  the  same. 

The  device  mentioned  in  the  statute  is  not  cards,  dice,  or 
other  '*like"  device,  but  simply  **  other"  device.  And  if  it 
were  a  **like"  device,  the  question  would  arise — like  in 
what  respect?  like  which  of  them?  Cards  and  dice  are  in 
most  respects  very  unlike — indeed,  they  have  no  resem- 
blance, except  that  they  may  both  be  used  for  gaming. 
But  then  anything  which  mny  be  used  for  that  purpose  is 
so  far  a  like  device.  The  coin  of  the  realm,  when  used  to 
play  the  game  of  "match,"  ** heads  or  tails,"  "odd  or 
even,"  for  money  or  any  thing  of  value — a  long  and  short 
straw  when  used  to  play  the  game  of  "draw  straws"  for. 
the  same  purpose — a  "wheel  of  fortune"  or  a  "grab-bag," 
when  used  at  church  fairs  or  festivals  or  elsewhere,  to  dis- 
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pose  of  articles  of  value  upon  the  chance  of  getting  some- 
thing for  comparatively  nothing,  are  each  and  all  of  them, 
so  far,  just  as  much  gambling  devices  as  cards  or  dice  can 
l)e.  In  short,  anything  which  is  used  as  a  means  of  play- 
ing for  money  or  other  thing  of  value,  so  that  the  result  de- 
pends more  largely  on  chance  than  skill,  is  so  far  a  gambling 
device.     (Whart.  Cr.  L.,  sec.  1465.) 

My  conclusion  is  that  the  game  of  'Uantan"  is  within 
the  purview  of  the  act  of  1875,  **to  prevent  and  punish 
gaming;"  and  if  the  word  *'gaming"  is  used  in  the  charter 
as  a  substantive  and  not  as  an  adjective  merely  qualifying 
**  houses,"  then  the  council  has  the  power  to  suppress  it, 
as  well  as  any  of  the  games  enumerated  therein. 

"Whether  the  word  is  here  used  as  an  adjective  or  substan- 
tive is  a  nice  question.  In  the  decision  of  it  a  court  ought  not 
to  lose  sight  of  the  object  and  the  purpose  of  the  statute, 
and  the  crying  evil  it  was  intended  to  prevent.  My  im- 
pression is  that  it  is  intended  to  be  used  as  a  substantive, 
and  ought  to  be  so  construed.  It  is  evident  that  there  is 
as  much  propriety  and  necessity  for  giving  the  council 
power  to  suppress  ** gaming"  as  a  "gambling  house." 
They  are  simply  different  phases  of  the  same  evil — the  one 
being  an  end  and  the  other  a  means. 

And  even  if  my  impressions  were  otherwise,  in  the  ab- 
sence of  any  final  construction  of  the  statute  by  the  supreme 
court  of  the  state,  I  should  hesitate  upon  such  a  question  as 
this,  to  say  that  the  petitioner  is  imprisoned  without  due 
process  of  law,  and  discliarge  him  therefrom  in  disregard 
of  the  state  process  under  which  he  is  held. 

The  suflSciency  of  the  complaint  and  warrant  of  arrest  in 
this  case  are  also  open  to  serious  question.  The  name  of 
the  game  is  given,  but  nothing  is  said  of  the  nature  of  the 
device  or  means  with  which  it  is  played;  nor  is  it  alleged 
that  the  game  was  played  for  money  or  other  thing  of  value, 
unless  the  allegation  that  the  petitioner  was  engaged  in 
"gambling"  at  tantan,  sufficiently  implies  that  he  was  play- 
ing thereat  for  money. 

But  whether  these  omissions  render  the  proceedings  null 
and  void  for  want  of  jurisdiction  in  the  court  to  issue  the 
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warrant,  so  that  the  petitioner  is  held  without  due  process  of 
law,  or  are  only  errors  or  irregularities  for  which  the  party 
must  seek  his  remedy  in  the  state  courts,  is  not  necessary 
uow  to  decide.  {In  re  Ah  Lee,  6  Saw.  416,  and  cases  there 
cited.) 

The  ordinance  in  question  is  entitled  "An  ordinance  to 
suppress  gaming  and  gambling  houses."  Bat  it  does  not 
provide  for  the  punishment  of  a  keeper  of  a  gambling 
house,  as  such;  nor  does  it  provide  any  means  for  suppress- 
ing gaming  or  gambling  houses,  but  by  defining  the  crime 
and  providing  for  the  punishment  for  gaming  **  for  or  with 
anything  of  value"  in  Portland — the  games  enumerated 
therein  being  only  such  as  are  enumerated  in  the  state  stat- 
ute, except  **tantan,"  while  the  punishment  therefor  is  in- 
creased to  fine  and  imprisonment  instead  of  a  fine  only.  It 
is  also  peculiar  in  that  it  not  only  prohibits  the  playing  of 
any  of  the  enumerated  games /or  anything  of  value,  but  also 
loith  anything  of  value.  While  it  can  hardly  be  supposed 
that  the  council  intended  to  make  it  a  crime  to  play  at  a 
game  merely  for  amusement,  yet  it  seems  that  such  is  the 
effect  of  the  ordinance  in  case  the  cards,  dice,  or  other  device 
wdth  which  it  is  played  have  any  value. 

But  the  question  here  is.  Does  the  power  conferred  by  the 
charter  on  the  counsel  **  to  suppress"  gaming  authorize  it 
to  define  and  punish  the  crime  of  gaming  generally? 

By  the  original  charter  of  October  14,  1864  (Sess.  Laws. 
10),  the  provision  in  subdivision  5  of  section  37  only  author- 
ized the  council  **to  suppress  bawdy-houses,  gaming,  and 
gambling  houses."  The  act  has  been  amended  or  revised 
at  every  subsequent  session  of  the  legislature,  except  those 
of  1866  and  1878,  for  some  purpose — and  generally  to  secure 
an  arbitrary  change  of  officers — but  this  clause  has  only 
been  changed  twice  in  that  time.  The  act  of  October  26» 
1880  (Sess.  Laws,  99),  added  the  words — **and  to  punish 
inmates  of  bawdy-houses  or  houses  of  ill-fame;"  while  that 
of  October  24,  1882  (Sess.  Laws,  151),  added  the  provision 
for  the  suppression  of  places  for  smoking  opium  and  opium 
smoking  and  the  punishment  of  opium  smokers  and  the 
keepers  of  places  for  smoking  opium,  as  already  stated. 
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There  is  no  law  of  this  state  for  the  punishment  of  an  in- 
mate of  a  bawdy-house  or  of  persons  who  smoke  opium  or 
keep  places  for  that  purpose;  while  there  is  provision  made 
by  such  law  (Or.  Grim.  Code,  sec.  651;  Sess.  Laws,  1876, 
pp.  39-41)  for  the  punishment  of  a  person  who  keeps  a 
bawdy-house  or  gambles  or  keeps  a  gaming-house. 

From  this  it  appears  that  the  legislature  expressly  author- 
ized the  council:  1.  To  simply  suppress  bawdy-houses, 
gaming,  and  gambling  houses;  and  2.  To  suppress  certain 
other  acts  and  conduct,  and  also  to  punish  any  person  who 
may  engage  therein. 

The  difference  in  the  authority  granted  in  the  two  classes 
of  cases  appears  to  be  based  upon  the  fact  that  the  state 
had  already  provided  for  the  punishment  of  persons  engaged 
in  the  acts  or  conduct  which  the  council  is  only  authorized 
to  suppress. 

Even  if  it  be  admitted  that  authority  to  suppress  gam- 
bling houses  and  gaming  would  empower  the  council  to  de- 
fine and  punish  the  crime  of  gaming,  if  the  law  of  the  state 
was  silent  on  the  subject,  still  when  the  general  law  of  the 
state  has  defined  the  crime  of  gambling  and  keeping  a  gam- 
bling-house and  prescribed  the  punishment  therefor,  the 
power  of  the  council  to  suppress  must  be  exercised  within 
those  limits.  The  council  can  not  suppress  a  game  that 
the  general  law  has  not  prohibited.  Its  power  to  suppress 
**  gaming"  must  be  understood  as  only  applicable  to  games 
which  the  state  has  made  illegal.  Nor  do  I  think  it  can 
suppress  such  games  by  prescribing  a  different  or  additional 
punishment  therefor,  from  that  prescribed  by  the  state. 
And  this  conclusion  is,  I  think,  dedncible  from  general 
principles.  But  it  is  much  strengthened  in  this  case  by  the 
fact  that  the  legislature  has  for  so  many  years  maintained 
the  distinction  in  the  charter  between  the  power  granted 
to  the  council  to  suppress  and  that  to  punish — the  latter 
being  granted  only  in  those  cases  where  punishment  was 
not  provided  in  the  general  law.  Under  such  circumstances 
there  is  no  ground  for  the  inference  that  the  power  to  pun- 
ish is  implied  in  the  power  to  suppress.  The  latter  is  not 
even  necessary  to  the  exercise  of  the  former.   The  punishment 
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provided  by  the  state  is  sufficient,  and  if  the  council  under 
its  authority  to  suppress  will  endeavor  by  all  the  means  in 
its  power  to  enforce  the  state  law  within  its  limits,  it  will 
do  as  much  to  suppress  gambling  houses  and  gaming  as  it 
could  by  endeavoring  to  enforce  punishments  prescribed 
by  itself. 

And  this  conclusion  is  further  fortified  by  the  application 
of  the  rule  for  construing  grants  of  legislative  power  to 
municipal  corporations. 

Apart  from  the  few  faculties  considered  incideut  to  its 
existence,  such  as  the  capacity  to  sue  and  be  sued  and  to  have 
a  common  seal,  a  municipal  corporation  has  no  power  to  do 
any  act  except  such  as  are  essential  to  the  plain  purpose  of 
its  creation  or  are  authorized  by  the  express  provisions  of 
its  charter  or  a  clear  or  necessary  implication  therefrom. 
(Dillon  on  Mun.  Corp.,  sec.  89  (65);  Cooley's  Const.  Lim. 
194.)  Under  this  rule,  before  it  can  be  concluded  that  the 
power  to  punish  persons  for  keeping  gambling  houses  and 
gaming  is  included  in  the  power  to  suppress  the  same,  it 
must  clearly  appear  from  the  language  of  the  grant,  read  by 
the  light  of  the  circumstances  of  the  case,  that  such  was  the 
intention  of  the  legislature.  If  there  is  a  reasonable  doubt 
about  the  implication  of  the  power,  it  must  be  resolved 
against  its  exercise. 

The  only  case  directly  in  point,  that  has  been  cited,  is 
Tlie  Ciiy  etc,  v.  Breeze,  11  Iowa,  399;  in  which  it  was  held 
that  a  general  grant  of  power  to  the  city  council  "to  suppress 
gambling,"  did  not  authorize  it  to  pass  an  ordinance  pro- 
viding for  the  punishment  of  a  person  for  keeping  a  ''gam- 
bling device."  Say  the  court:  **The  city  council  cannot 
punish  that  which  they  are  only  authorized  to  suppress  under 
the  general  power/' 

My  conclusion  is  that  the  council  has  no  power  to  punish 
persons  for  gaming,  and  therefore  the  ordinance.  No.  3911, 
and  the  proceedings  under  it  for  the  arrest  of  the  petitioner 
are  void.  This  being  so,  he  is  restrained  of  his  liberty  with- 
out due  process  of  law,  in  violation  of  the  constitution  of 
the  United  States,  and  is  therefore  entitled  to  the  writ  of 
habeas  corpus  for  his  deliverance. 
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Upon  the  delivery  of  this  opinion,  the  writ  was  issued  and 
the  petitioner  brought  into  court  by  the  oflScer  having  him 
in  custody,  when  it  was  agreed  that  the  case  should  be 
formally  submitted  to  the  court  upon  the  facts  stated  in  the 
petition  and  stipulation  aforesaid,  without  further  argument; 
and  thereupon  it  appearing  that  the  prisoner  is  unlawfully 
restrained  of  his  liberty,  it  was  ordered  that  he  be  discharged 
therefrom  and  go  hence  without  day. 


In  re  Chin  Ah  On  et  al. 

District  Court,  District  of  California. 
November  8,  1883. 

1.  Habeas  Corpus— Chinese  Treaty   of  1880  and  the  Act  of  1882— 

Certificate  Required  from  Chinese  on  Landing— Construction. — 
Before  a  court  will  impute  to  Congress  an  intention  to  violate  an  import- 
ant article  of  a  treaty  with  a  foreign  power,  that  intention  must  be 
clearly  and  unequivocally  m<inifested,  and  the  language  of  the  low  whicli 
is  supposed  to  constitute  the  violation  must  admit  of  no  other  reasonable 
construction. 

2.  CoNSTRUCTTioN  OF  AcT  OF  1882. — The  sections  of  the  act  of  Congress  of 

1882,  regulating  the  landing  of  Chinese  in  this  country,  and  requiring 
the  production  of  the  certiticate  named  in  said  act  by  Chinese  seeking  to 
land  in  this  country,  must  be  construed  as  referring  to  Chinese  laborers 
who  might  leave  the  United  States,  and  to  Chinese  persons  who  might 
leave  China,  after  the  law  went  into  effect,  and  not  to  Chinese  laborers 
who  might  leave  this  country  before  that  period.  The  case  of  such  labor- 
ers was  not  provided  for,  and  was  probably  oyerlooked. 

Before  Hoffman,  District  Judge. 

S.  O.  HUborn^  United  States  attorney ^  and  Carroll  Cook, 
asaisiarU  Untied  Staies  attorney. 

T.  D.  Reardon,  for  certain  petitioners. 

A.  P.  Van  Duzer,  for  certain  other  petitioners. 

Hoffman,  J.  The  question  presented  for  decision  in  these 
cases  is,  whether  a  Chinese  laborer  who  resided  in  this 
country  at  the  date  of  the  conclusion  of  the  treaty  of  Novein- 
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ber  17,  1880,  and  who  went  to  China  before  the  act  of 
congress  of  May  6,  1882,  was  passed,  is  entitled  to  land  at 
this  porfc  without  producing  the  certificate  required  bj 
that  act. 

The  second  article  of  the  treaty  is  as  follows:  "Chinese 
subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants,  or  from  curiosity,  together 
with  their  body  and  household  servants,  and  Chinese  labor' 
era  who  are  twto  in  the  Uniied  States^  shall  he  allowed  to  go  atid 
come  of  their  own  free  will  and  accord,  and  shall  be  accorded 
all  the  rights,  privileges,  immunities,  and  exemptions  which 
are  accorded  to  the  citizens  and  subjects  of  the  most  favored 
nation." 

**  Chinese  laborers  who  are  now  in  the  United  States" 
are  thus  placed  upon  the  same  footing  as  Chinese  subjects 
proceeding  to  the  United  States  as  teachers,  merchants,  etc., 
and  they,  like  the  latter,  are  allowed  to  go  and  come  of  their 
own  free  will  and  accord. 

If  they  are  denied  this  right,  it  will  not  be  disputed  that 
the  denial  is  a  violation  of  an  express  stipulation  of  the 
treaty. 

It  is  urged  that  by  the  provisions  of  the  third  and  twelfth 
sections  of  the  act  of  May  5, 1882,  the  production  of  the  cer- 
tificate mentioned  in  the  act  is  imperatively  required. 

It  is  not  disputed  that  if  the  stipulations  of  the  treaty  and 
tlie  requirements  of  the  act  of  congress  are  found  to  be 
irreconcilably  conflicting,  it  is  the  duty  of  the  court  to  obey 
the  law  as  being  the  latest  expression  of  the  legislative  will, 
and  to  leave  the  question  of  the  breach  of  treaty  stipulation 
to  be  settled  by  the  political  branch  of  the  government. 

But  before  we  can  impute  to  congress  an  intention  to 
violate  an  important  article  of  a  treaty  with  a  foreign  power, 
that  intention  must  be  clearly  and  unequivocally  manifested, 
and  the  language  of  the  law  which  is  supposed  to  constitute 
the  violation  must  admit  of  no  other  reasonable  construc- 
tion; and  especially  should  this  be  so  when  the  supposed 
violation  of  the  treaty  is  found  in  act  of  congress,  the  ex- 
clusive object  of  which,  as  declared  in  its  title,  was  '*  to  ex- 
ecute certain  treaty  stipuUtdons  relating  to  Chinese,^' 
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The  provisions  of  the  third  and  twelfth  sections  of  the  act 
material  to  be  noticed  are  as  follows:  Section  3.  **The 
two  foregoing  sections  shall  not  apply  to  Chinese  laborers 
who  were  in  the  United  States  on  the  seventeenth  of  No- 
vember, 1880,  or  who  shall  have  come  into  the  same  before 
the  expiration  of  ninety  days  next  after  the  passage  of  the  act, 
€md  who  shall  produce  to  such  master  before  going  on  board 
such  vessel,  and  shall  produce  to  the  collector  of  the  port  of 
the  United  States  at  which  such  vessel  shall  arrive,  the  evi- 
dence hereinafter  in  the  act  required  of  his  being  one  of  the 
laborers  in  this  section  mentioned."  The  evidence  referred 
to  is  the  certificate  of  the  collector  mentioned  in  the  suc- 
ceeding section. 

Section  12  is  as  follows:  '*No  Chinese  person  shall  be 
permitted  to  enter  the  United  States  by  land  without  pro- 
ducing to  the  proper  officer  of  customs  the  certificate  in 
this  act  required  of  Chinese  persons  seeking  to  land  from  a 
vessel." 

So  far  as  the  provisions  of  these  two  sections  apply  to 
laborers  who  have  left  this  country  or  to  Chinese  persons 
who  have  left  China  since  the  act  went  into  effect,  they  may 
be  deemed  reasonable  and  proper  precautions  against  the 
admission  into  the  United  States  of  persons  of  the  pro- 
hibited class. 

But  to  apply  them  to  laborers  who  have  left  the  United 
States  before  the  law  went  into  effect,  when  no  law  required 
a  certificate  to  be  procured  and  no  officer  was  authorized  to 
furnish  it,  would  be  a  clear  violation  of  article  2  of  the  treaty 
and  a  practical  denial  of  the  rights  thereby  secured  to  the 
Chinese  laborers  therein  mentioned. 

For  it  will  not  be  disputed  that  the  right  to  **  come  and  go 
of  their  own  free  will  and  accord"  is  practically  denied  when 
a  condition  is  annexed  to  its  exercise  impossible  of  perform- 
ance. 

It  is  very  clear,  therefore,  that  in  the  provisions  under 
consideration  congress  referred  to  Chinese  laborers  who 
might  leave  the  United  States  and  to  Chinese  persons  who 
might  leave  China  after  the  law  went  into  effect,  and  not  to 
Chinese  laborers  who  might  leave  this  country  before  that 
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period.  The  case  of  such  laborers  was  not  provided  for,  and 
it  was  probably  overlooked. 

I  am  persuaded  not  only  that  this  construction  of  the  act 
of  congress  is  required  by  the  general  rules  which  govern 
the  interpretation  of  apparently  conflicting  enactments,  but 
that  to  hold  otherwise  would  be  to  attribute  to  the  legislative 
branch  of  this  government  a  want  of  good  faith  and  a  dis- 
regard of  solemn  national  engagments  which,  unless  upon 
grounds  which  leave  the  court  no  alternative,  it  would  be 
indecent  to  impute  to  it. 

I  may  add  that  the  same  conclusion  was  reached  by  Mr. 
French,  the  assistant  secretary  of  the  treasury,  and  com- 
municated to  the  collector  in  a  very  clear  and  convincing 
instruction  under  date  of  October  20,  1882. 

The  evidence  has  satisfactorily  established  that  the  peti- 
tioners were  Chinese  laborers  residing  in  the  United  States 
at  the  date  of  the  treaty,  and  that  they  left  this  country  be- 
fore the  passage  of  the  act  of  congress  of  May  6,  1882. 

They  are  therefore  in  my  judgment  entitled  to  land  with- 
out producing  the  certificate  required  by  that  act. 


In  re  Tong  Ah  Chee,  on  Habeas  Corpus. 

District  Court,  District  op  California. 
November  14, 1883. 

1.  A  Chinese  Laborer  who  left  the  United  States  after  the  law  of  May  8, 
1882,  went  into  effect,  and  who  voluntarily  neglected  to  obtain  the  cus- 
tom-house certificate  therein  required,  can  not  be  permitted  to  land. 

Before  Hoffman,  District  Judge. 

S.  O.  Hilborn,  United  States  cUtorney,  for  the  United  States, 
Messrs.  Van  Duze)*  and  Teare,  attorneys  for  the  petitioner. 

Hoffman,  J.  The  petitioner  in  this  case  claims  the  right 
to  re-enter  the  United  States  on  the  ground  that  he  was  a 
resident  of  the  United  States  at  the  date  of  the  treaty,  and 
is  therefore  protected  by  its  second  article. 
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He  admits  that  he  is  a  Chinese  laborer;  that  he  left  the 
United  States  after  the  law  of  May  6, 1882,  went  into  effect, 
and  that  he  voluntarily  omitted  to  procure  the  certificate 
in  that  law  mentioned,  for  the  reason  that  he  had  no  expec- 
tation of  returning  to  the  United  States. 

The  third  section  of  the  act  of  May  6,  1882,  is  as  follows: 
''That  the  two  foregoing  sections  shall  not  apply  to  Chi- 
nese laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  or  who  shall  have  come  into 
the  same  before  the  expiration  of  ninety  days  next  after 
the  passage  of  this  act,  arid  loho  sliall  produce  to  such  master 
befoi'e  going  on  board  such  vessel,  and  shall  produce  to  the  col- 
lector of  the  port  in  the  United  States  at  which  such  vessel  shall 
arrive,  the  evidence  hereinafter  in  this  act  required  of  his  being 
one  of  the  laborers  in  this  section  mentioned" 

Under  this  section  it  has  recently  been  held  by  this  court 
that  the  Chinese  laborers  referred  to  were  those  who  were 
in  the  United  States  at  the  periods  mentioned,  and  who 
might  leave  the  United  States  after  the  act  went  into  effect, 
but  that  the  act  could  not  be  construed  to  require  the 
production  of  the  certificate  from  those  laborers  who  left  the 
United  States  before  the  passage  of  the  law  or  before  it 
-went  into  effect. 

It  was  considered  by  the  court  that  the  second  article  of 
the  treaty  secured  to  Chinese  laborers  in  the  United  States 
at  the  date  of  the  treaty  the  right  "to  go  and  come  of  their 
own  free  will  and  accord,"  and  that  it  could  not  have  been 
the  intention  of  congress  to  deprive  them  of  this  right  by 
exacting  from  them  as  a  condition  of  its  exercise  the  pro- 
duction of  a  certificate  which  it  was  impossible  for  them  to 
procure. 

But  it  was  also  considered  that  Chinese  laborers  leaving 
the  United  States  after  the  law  went  into  effect,  and  who 
might  wish  to  avail  themselves ^of  the  privilege  of  returning 
secured  to  them  by  the  second  article  of  the  treaty,  might 
properly,  and  without  a  violation  of  the  letter  or  spirit  of  the 
treaty,  be  required  to  procure  the  certificate  (wliich  the  act 
directs  shall  be  furnished  to  them  without  charge)  as  a  means 
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of  ideutificatioD,  and  as  famishiDg  the  test,  if  not  the  only 
method,  of  preTentiog  eyasions  of  the  law. 

lu  the  case  at  bar,  the  petitioner  deliberately,  with  fall 
kuowledge  of  the  law,  omitted  to  apply  for  his  certificate,  for 
tlie  reason  that  he  had  no  expectation  or  hope  of  ever  return- 
ing io  the  United  States. 

He  has  thus  by  his  own  act  of  omission  renounced  the 
right  secured  to  him  by  the  treaty  by  neglecting  to  procnre 
the  evidence  of  that  right  which  the  law  requires,  and  which 
it  was  entirely  within  his  power  to  obtain.  I  am  therefore 
of  o[)inion  that  the  application  of  the  petitioner  shonld  be 
denied. 


The  Northern  Pacific  Terminal   Company   v. 
J.  Lowenbero  et  al. 

Circuit  Cocbt,  Distkict  of  Obegon. 
November  16, 1883. 

1.  rKTiTiTio>f  FOR  Kemoval. — When   it  appears  upon  a  petition  for  re- 

moval of  a  cause,  that  the  same  is  removable  upon  the  application  of  the 
pt;titir)iiei-s  under  the  second  clause  of  section  2  of  the  act  of  1875,  it  will 
not  limit  or  restrain  the  effect  or  operation  of  such  petition,  if  the  peti- 
tioners only  ask  the  court  therein  to  procee<l  no  further  **  as  to  them." 

2.  PnocEKDiNO    TO    APPROPRIATE    PROPERTY. — A  judicial    proceeding    to 

apjaopriatc  private  property  to  the  use  of  a  railway  corporation  is  subject 
to  the  unual  incidents  of  a  civil  action  or  suit,  including  the  liability  to 
removal  into  the  circuit  court. 

3.  Kei'akaule  C()ntrover.sy. — In  an  action  against  two  or  more  persons  to 

appropriate  property  held  by  them  as  tenants  in  common,  to  the  use  of  a 
railway  coriK)ration,  there  is  a  seimrable  controversy  between  such  corpo- 
ration and  each  of  said  tenants,  which  can  be  fully  determined  as  between 
them,  and  if  cither  of  such  tenants  is  a  citizen  of  a  different  state  from  such 
corporation  he  may  remove  the  whole  case  into  the  circuit  court  under 
the  Bccond  clause  of  section  2  of  the  act  of  1S75. 

4.  IitRKin'r^KiTiiw  in  Kkmoval. — Although   there  are  irregularities  in  the 

removal  of  a  cause,  still,  if  it  appears  from  the  record  that  it  involves  a 
controversy  cognizable  by  the  circuit  court,  a  motion  to  remand  to  the 
state  court  will  not  be  allowed. 

5.  Amendmknt— Qu^re.— Can  the  petition  for  removal  be  amended  in  the 

circuit  court  ? 
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Before  Deady,  District  Judge. 
Mr.  Joseph  Simon,  for  the  plaintiff. 
Mr,  M,  W.  Fechheimer,  for  the  defendant. 

Deady,  J.  On  April  17,  1883,  the  plaintiff  commenced 
an  action  in  the  state  circuit  court  for  .the  county  of  Multno- 
mah against  the  defendants,  J.  Lowenberg,  P.  Goldsmith 
and  Tillie,  his  wife,  as  the  owners  and  possessors  of  a  trian- 
gular-shaped piece  of  land,  lying  in  the  north-east  corner  of 
block  28  in  Watson's  addition  to  Portland,  containing  about 
590  square  feet,  to  appropriate  the  same  to  its  use  for  rail- 
way purposes,  under  the  provisions  of  the  corporation  act  of 
Oregon.     See  Or.  Laws,  533. 

The  complainant  alleges  that  the  plaintiff  is  a  corporation 
formed  and  existing  under  the  laws  of  Oregon  for  the  pur- 
pose, among  other  things,  of  constructing  lines  of  railway 
from  the  depots,  warehouses,  and  other  terminal  buildings 
of  the  Northern  Pacific  and  other  railway  and  navigation 
companies,  in  the  northern  part  of  Portland,  to  the  east 
bank  of  the  Wallamet  river,  southerly  to  East  Portland  and 
northerly  to  the  dry  dock,  wharves,  elevators,  and  coal  bunk- 
ers of  the  Oregon  Railway  and  Navigation  Company,  north 
of  Albina;  that  the  plaintiff  is  authorized  by  the  act  afore- 
said to  appropriate  lands  for  this  purpose,  and  that  the  use 
of  said  premises  is  neoessary  for  the  convenient  construction 
and  operation  of  its  proposed  lines  of  railway;  that  it  is  un- 
able to  agree  with  the  defendants  as  to  the  value  of  said 
premises;  and  that  on  April  17, 1883,  it  tendered  the  defend- 
ants five  hundred  dollars  in  payment  of  the  same. 

On  April  27,  1883,  the  defendants,  P.  Goldsmith  and 
Tillie,  his  wife,  filed  a  verified  petition  in  the  state  court  for 
the  removal  of  the  cause  to  this  court,  accompanied  with  a 
bond  in  the  penal  sum  of  one  thousand  dollars,  executed 
with  good  and  sufficient  surety,  and  conditioned  as  required 
by  law. 

It  appears  from  the  petition  that  the  matter  and  amount 
in  dispute  in  the  action,  so  far  as  the  petitioners  are  con- 
cerned, exceeds  in  value  the  sum  of  five  hundred  dollars. 
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exclusive  of  costs;  that  the  petitioners  are  citizens  of  the 
state  of  New  York,  while  their  co-defendants  are  citizens  of 
Oregon,  and  that  the  land  in  question  is  owned  by  them  in 
common. 

The  petitioners  allege  that  in  said  action  there  is  a  con- 
troversy which  is  wholly  between  citizens  of  different  states, 
to  wit,  the  plaintiff  and  the  petitioners,  and  which  can  be 
fully  determined  as  between  them;  and  "they  pray  this 
honorable  court,  that  as  to  your  petitioners,  to  proceed  no 
further  herein,  except  to  make  the  order  of  removal  required 
by  law,  and  to  accept  the  said  surety  and  bond,  and  to 
cause  the  record  herein  to  be  removed  into"  this  court. 

Accompanying  this  petition  there  was  filed  an  affidavit  of 
one  of  the  attorneys  of  the  petitioners  to  the  effect  *'that 
from  prejudice  and  local  influence"  the  petitioners  **  will  not 
be  able  to  obtain  justice  in  said  court." 

On  July  19,  1883,  it  appearing  to  this  court  from  the  pe- 
tition of  the  attorney  for  the  defendants  that  said  state  court 
**  refuses  to  order  the  removal  of  said  cause  and  the  record 
thereof  to  this  court,  and  is  now  wrongfully  proceeding 
therein,"  an  order  was  made  allowing  a  writ  of  certiorari  to 
be  issued,  directed  to  said  court,  requiring  it  to  forthwith 
send  said  record  to  this  court,  which  was  done  on  the  day 
following. 

On  October  22, 1883,  the  plaintiff  filed  a  motion  "  to  dis- 
miss "  the  action  from  this  court,  for  substantially  the  follow- 
ing reasons:  1.  That  it  does  not  involve  a  controversy  within 
the  jurisdiction  of  this  court;  2.  That  it  is  not  one  in 
which  there  can  be  a  final  determination  of  the  controversy 
therein,  so  far  as  it  concerns  the  petitioners,  without  the  pres- 
ence of  the  other  defendants,  because  it  is  an  action  for  the 
condemnation  of  land  for  railroad  purposes  and  an  exercise 
of  the  right  of  eminent  domain,  and  is  incapable  of  severing 
without  prejudice  to  other  parties  defendant;  3.  That  it  is 
not  one  between  citizens  of  different  states;  and  could  not 
be  removed  unless  all  of  the  defendants  could  and  did  join 
in  the  application  therefor;  4.  That  it  is  not  one  in  which 
there  is  a  controversy  between  citizens  of  different  states, 
within  the  meaning  of  the  constitution  and  acts  of  congress, 
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SO  as  to  enable  a  part  of  the  defendants  to  remove  the  same; 
and  6.  That  it  cannot  be  removed  as  to  the  defendants 
petitioning  therefor,  and  left  in  the  state  court  as  to  the  re- 
maining defendants,  as  asked  for  by  the  petitioners  in  their 
application  for  removal. 

This  motion  is  in  form  a  mistake.  It  should  have  been  "  to 
remand,"  and  not  '*  to  dismiss."  If  an  action  is  improperly 
brought  here  by  removal  from  a  state  court,  the  proper  rem- 
edy is  a  motion  to  remand.  The  words  **  dismiss"  and 
''remand"  are  not  used  interchangeably  or  indiscriminately 
in  section  5  of  the  act  of  1875  (18  Stat.  472).  The  former 
has  reference  only  to  a  suit  brought  in  the  circuit  court,  and 
the  latter  to  one  removed  there  from  a  state  court.  In  the 
one  case,  if  it  appears  that  the  suit  is  not  cognizable  in  the 
circuit  court,  it  is  dismissed;  and  in  the  other,  it  is  remanded 
to  the  state  court. 

Counsel  for  the  plaintiff  insists  that  the  motion  to  dismiss 
is  proper,  and  in  support  of  his  position  refers  the  court  to 
liemoval  CaseSy  100  U.  S.  467,  where  I  find  that  the  reporter 
in  the  statement  of  the  case  speaks  of  amotion  *'  to  dismiss" 
having  been  made  in  the  court  below  and  ''overruled." 
This  is  probably  an  inadvertence  of  the  reporter.  But  how- 
ever that  may  be,  it  is  certainly  no  autliority  that  a  motion 
"  to  dismiss"  will  lie  in  such  a  case.  But  counsel  has  leave 
to  amend,  and  the  motion  will  be  considered  as  one  "to 
remand"  the  cause  "to  the  court  from  which  it  was  re- 
moved." 

On  the  argument  of  the  motion,  it  was  admitted  by  counsel 
for  the  defendants  that  the  petition  for  removal  was  drawn 
without  reference  to  the  ruling  in  Hyde  v.  liuhhle,  104  U.  S. 
407,  and  King  v.  Cornell,  106  Id.  395,  to  the  effect  that 
the  act  of  March  3,  1875  (18  Stat.  470),  repealed  by  impli- 
cation the  second  subdivision  of  section  639  of  the  revised 
statutes  on  the  subject  of  removal  of  causes. 

The  petition  seems  to  have  been  drawn  under  said  subdi- 
vision and  the  affidavit  of  local  prejudice  under  the  third 
one. 

But  this  latter  may  be  dismissed  from  further  consid- 
eration.    It  is  not  a  petition  for  removal  at  all,  and  if  it  was 
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the  petition  of  the  Goldsmiths,  tbe  cause  could  not  be  re* 
moved  upon  it,  because  all  the  defendants  or  the  persons 
interested  on  that  side  of  the  controversy  therein  are  not 
citizens  of  another  state  than  this, /where  the  action  is 
brought. 

But  if  the  facts  stated  in  the  petition  are  sufficient  to  au- 
thorize or  cause  the  remoyal  of  the  cause  under  the  act  of 
1875,  the  motion  cannot  be  allowed,  unless  the  effect  of  the 
petition  is  to  be  limited  in  this  respect  by  the  fact  that  the 
petitioners  only  asked  the  court  therein  to  proceed  no  fur- 
ther "as  to  them." 

But  I  do  not  think  that  this  expression  ought  to  have 
the  effect  to  control  or  limit  the  legal  effect  of  the  facts 
stated  in  the  petition,  particularly  when  taken  in  connection 
with  the  general  prayer,  that  the  court  would  *'  make  the 
order  of  removal  required  by  law." 

The  petitioners  were  seeking  to  have  their  controversy 
with  the  plaintiff  removed  to  this  court,  and  if  they  igno- 
rantly  or  inadvertently  only  asked  that  so  much  of  the  action 
might  be  sent  here,  I  do  not  think  that  is  sufficient  to  pre- 
vent the  removal  of  the  whole  of  it,  if  such  was  the  legal 
effect  and  operation  of  the  facts  stated.  But  while  the  pe- 
titioners did  ask  the  court  to  proceed  no  further  **as  to 
them,"  they  also,  in  effect,  asked  that  such  order  of  removal 
be  made  in  the  cause  as  the  law  applied  to  the  facts  st>ated 
would  authorize  and  require,  and  this  was  plainly  for  the 
removal  of  the  whole  of  the  cause  or  none.  (See  Claik  v. 
Chicwjo,  M.  &  St.  P.  Ri/.  Co.,  11  Fed.  Rep.  355.) 

There  is  nothing  in  the  nature  or  purpose  of  this  action 
to  prevent  its  removal  to  this  court. 

It  is  an  action  brought  against  the  owners  of  private  prop- 
erty for  the  purpose  of  obtaining  the  right  to  use  it  in  the 
construction  and  operation  of  a  railway,  and  at  the  same 
time  ascertaining  the  value  of  such  right  or  the  amount  that 
ought  to  be  paid  therefor.  The  statute  under  which  it  is 
brought  provides,  in  effect,  that  it  shall  be  commenced  and 
proceeded  in  to  final  determination,  in  the  same  manner  as 
an  ordinary  action  at  law. 

The  plaintiff's  right  to  appropriate  private  property  to  its 
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use  and  the  money  value  of  such  use  are  in  their  nature 
proper  subjects  of  judicial  inquiry.  And  so  it  has  been 
wisely  provided  that  whenever  a  controversy  arises  between 
a  corporation,  like  the  plaintifiF,  and  any  one  concerning 
such  right  or  use,  it  may  be  determined  in  the  usual  way  of 
disposing  of  like  controversies — by  an  action  at  law.  And 
the  mere  fact  that  the  plaintiff  derives  its  right  to  appro- 
priate private  property  to  its  use  from  the  state  in  virtue  of 
its  right  of  eminent  domain  is  altogether  immaterial.  In 
granting  this  right  to  the  plaintiff,  the  state  has  seen  proper 
to  impose  the  condition  that,  in  case  of  a  controversy  be- 
tween it  and  the  owner  of  private  property,  as  to  the 
right  of  appropriation  or  the  value  thereof,  resort  must  be 
had  to  a  judicial  proceeding  to  determine  it.  And  of  course 
such  proceeding,  when  instituted,  is  subject  to  the  usual  in- 
cidents of  an  ordinary  action  or  suit,  including  the  liability 
to  removal.  In  this  respect  it  stands  in  exactly  the  same 
category  as  an  action  of  ejectment  to  recover  the  possession 
of  the  same  premises.  And  so  it  has  been  expressly  ruled 
by  the  supreme  court  in  Boom  Co.  v.  PaUerson,  98  U.  S.  404. 

This  is  also  a  case  in  which  there  is  a  separable  contro- 
versy between  citizens  of  different  states. 

The  defendants  are  tenants  in  common  of  the  property  in 
question,  and  the  interest  therein  of  each  is  distinct  from 
that  of  any  other,  and  may  be  separately  sold,  conveyed, 
recovered,  or  appropriated.  This  being  so,  the  case  falls 
exactly  within  the  second  clause  of  section  2  of  the  act  of 
1875,  providing  for  the  removal  of  causes  to  the  circuit 
courts.  There  is  a  controversy  in  it  which  is  wholly  be- 
tween citizens  of  different  states — the  plaintiff  and  the 
Goldsmiths — which  can  be  wholly  determined  as  between 
them;  and  therefore  the  whole  case  can  be  removed  here 
by  either  of  the  parties  interested  in  such  controversy. 
{Field  V.  Lotvnsdale,  1  Deady,  293.) 

Besides,  the  case  having  been  brought  here,  the  question 
upon  the  motion  to  remand  is  not  whether  there  are  any  irre^^- 
ularities  in  the  proceedings  for  removal,  but  whether  on  the 
face  of  the  record  it  satisfactorily  appears  that  the  action  does 
not  involve  a  controversy  within  the  jurisdiction  of  this  court. 
23 
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(Osgood  V.  Chicago  D.  (k  V.  By.  Co.,  6  Biss.  335.)  That 
there  is  such  a  controyersj  in  this  case  is  too  plain  for 
argument;  and  therefore  the  right  of  the  petitioners  to  have 
this  cause  remain  within  the  jurisdiction  of  this  tribunal 
for  trial  is  clear  beyond  cavil  or  doubt. 

The  petitioners  also  filed  a  motion  to  amend  the  petition 
for  removal,  so  as  to  omit  the  words  "as  to  your  petition- 
ers." According  to  the  view  I  have  taken  of  the  case,  these 
words  are  not  material,  and  do  not  limit  or  control  the  legal 
effect  of  the  petition.  But  the  petitioners  are  entitled  to 
make  their  application  for  removal  as  nearly  correct  as  they 
can,  so  long  as  they  do  not  thereby  prejudice  the  right  of 
the  adverse  party.  Without,  therefore,  determining,  only 
})ro  forma,  the  right  to  make  the  amendment  or  the  effect 
of  it,  it  is  allowed. 

The  motion  to  remand  is  denied. 


Pratt  v.  California  Mining  Company. 

Circuit  Court,  District  of  Nevada. 
November,  17,  1883. 

1.  Association,  Membkrs  of,  and   Interest  tuerein. — Where  W.,   by 

deed,  conveyed  certain  real  estate  to  "an  association  of  persons,"  with- 
out naming  all  of  the  persons  who  composed  that  association  at  the  date  of 
the  deed,  the  court  will,  upon  issues  raised  thereon,  inquire  into  and  de- 
mine  who  composed  the  association  at  the  time  of  the  conveyance  to  it, 
and  the  interest  which  each  member  of  the  association  took  in  the  prop- 
erty conveyed  to  the  association. 

2.  Presumptions  Arising  from  a  Deed  may  be  Overcome  by  evidence, 

clear  and  convincing,  contradicting  such  presumptions. 

3.  Parties,  Conduct  and  Action  of. — The  contemporaneous  and  subse- 

quent action  of  parties  in  disposing  of  property  in  which  they  are  jointly 
interested  may  be  considered  as  illustrating  and  evincing  their  under- 
standing of  their  rights  and  interests  in  that  property  at  the  time  such 
interests  were  acquired  therein. 

4.  LAonKS— Statute  of  Limitations.— The  defense  of  laches,  neglect,  or 

acquiescence  is  peculiar  to  equity  courts,  and  will  be  enforced  in  proper 
cases.  No  formal  plea  of  the  statute  of  limitations  is  necessary  to  raise 
this  defense  in  a  court  of  equity.  It  may  ai-ise  upon  the  bill  as  presented 
to  the  court,  or  upon  the  case  as  made  by  the  complainant. 

5.  Diligence  in   Prosecuting   Demand  —  Character  op  Property  In- 

volved.— Where  property  is  of  a  speculative,  fluctuating  value,  parties 
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are  held  to  a  stricter  diligence  in  the  assertion  of  alleged  rights  therein 
than  where  the  property  involved  is  of  a  value  fixed,  permanent,  and 
little  changeable. 

Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 
JV.  E.  F.  Deal  and  J.  F.  Lewis,  for  the  complainant. 
B.  S.  JUeskk,  for  the  defendant. 

By  the  Court,  Sarin,  J.  The  complainant  in  this  suit  al- 
leges that  he  is  the  owner  of  thirteen  feet  and  one  and  one  half 
inches  of  mining  ground,  undivided,  described  in  his  bill,  sit- 
uated on  the  Comstock  lode,  in  Virginia  City,  Storey  county, 
Nevada,  the  same  being  a  portion  of  that  certain  mining 
ground  and  claim  known  as  and  called  the  California  claim; 
that  he  has  been  such  owner  thereof  since  December  22, 
1859;  that  defendant  owns  the  remainder  of  said  mining 
claim  or  ground,  and  holds  the  same,  as  tenant  in  common, 
with  complainant;  that  defendant  has  removed  from  said 
mining  ground  ores  to  the  value  of  thirty  millions  of  dollars, 
and  upwards,  which  it  has  converted  to  its  own  use.  Com- 
plainant prays  to  be  adjudged  to  be  the  owner  of  said  thir- 
teen feet  and  one  and  one  half  inches  of  said  mining  ground 
or  claim,  for  partition  thereof,  for  an  accounting,  and  for 
general  relief. 

The  answer  denies  all  right,  title,  or  interest  of  com- 
plainant in  and  to  said  ground,  or  any  part  thereof.  It  is 
full  and  responsive  to  the  bill,  and  contains  substantive 
averments  by  way  of  defense,  which  need  not  be  here  re- 
cited. The  answer  admits  that  defendant  has  removed  ores 
from  said  mining  claim,  of  the  value  of  twenty  millions  of 
dollars,  which  admission  is  accepted  by  complainant,  and 
no  evidence  was  taken  thereon. 

It  also  admits  that  complainant  has  received  no  part  of 
the  proceeds  of  said  ores,  and  denies  all  right  in  him 
thereto. 

It  is  admitted,  and  so  stipulated,  that  whatever  interest 
or  estate  complainant  ever  had  or  now  has  in  said  mining 
ground  was  acquired  by  him  through  and  by  virtue  of  a 
certain  deed  executed  by  James  Walsh,  dated  December 
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22,  1869,  submitted  in  evidence  as  complainant's  Exhibit 
No.  4. 

This  deed,  so  far  as  material  to  this  case,  reads  as  fol- 
lows: "For  and  in  consideration  of  six  thousand  dollars 
paid  to  me  by  an  association  of  persons  now  owning  and 
running  a  water-mill  for  the  pupose  of  crushing  quartz  on 
Carson  river,  about  one  and  a  half  miles  above  China  Town, 
on  said  river,  in  the  territory  of  Utah,  and  county  of  Car- 
son, said  association  originally  consisting  of  Joseph  Wood- 
worth,  Mr.  Hastings,  Mr.  Pratt,  Mr.  Wilson,  and  myself, 
I  have  this  day  sold  and  quitclaimed  to  said  association 
my  one  fourth,  undivided,  of,"  etc.  (describing  the  prop- 
erty). 

This  deed  was  duly  executed  and  recorded  December  22, 
1859.  Both  parties  to  this  suit  derive  title  to  the  ground 
in  controversy  through  this  deed.  The  defendant,  in  its 
answer,  avers  that  one  William  Stuart  was  a  member  of  that 
association  on  the  date  of  said  deed,  and  that  he  took  an 
interest  in  the  property  conveyed  of  one  twentieth  of  all  the 
ground  so  conveyed  to  the  association;  and  it  further  avers 
that  complainant's  interest  in  said  ground  was  never  one 
fifth  thereof,  but  only  one  twentieth  thereof.  And  upon 
these  averments  of  the  answer  arise  the  real  issues  decisive 
of  this  case. 

It  is  necessary  for  us,  then,  to  determine  these  two  ques- 
tions of  fact  upon  the  evidence  submitted:  1.  Who  com- 
posed that  association  on  the  twenty-second  of  December, 
1859  7  2.  What  interest  or  estate  did  each  member  thereof 
respectively  take  in  the  property  conveyed  by  this  deed  ? 

It  is  conceded  by  both  parties  that  Walsh  and  the  four 
persons  named  in  the  deed  were  members  of  the  associa- 
tion at  the  date  of  the  deed,  and  took  under  it.  It  will  be 
observed  that  the  deed  runs,  not  to  the  persons  named,  but 
to  "  said  association."  A  presumption  might  arise  that  the 
persons  named  as  the  original  members  of  the  association 
were  the  only  members  thereof  at  the  date  of  said  deed, 
though  the  peculiar  phraseology  of  the  deed  would  suggest 
the  contrary. 

But  when  an  issue  of  fact  is  raised  on  this  very  point,  the 
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presumption  would  yield  to  the  truth  and  fact,  as  estab- 
lished by  the  evidence.  The  evidence  on  this  issue  ought 
to  be  clear,  strong,  and  convincing. 

Complainaut's  case,  as  made,  rests  almost  wholly  upon 
his  own  deposition.  That  of  the  defendant  has  a  wider 
range.  It  is  supported  by  the  depositions  of  James  Walsh, 
the  grantor  in  said  deed,  C  H.  Fish,  and  various  deeds 
vesting  the  tifcle  to  this  mining  ground  in  defendant. 

We  do  not  deem  an  extended  review  of  the  evidence 
necessary  in  this  opinion,  as  it  is  all  of  record.  Walsh,  in 
his  deposition,  tells  us  veiy  clearly  and  plainly  when,  where, 
and  how  this  association  was  formed;  who  composed  it,  and 
the  interest  which  was  allotted  to  and  taken  by  each  mem- 
ber thereof  under  his  deed,  in  the  property  conveyed.  He 
tells  us  distinctly  that  it  was  composed  of  Woodworth, 
Wilson,  Hastings,  Pratt,  Stuart,  and  himself;  that  he  wrote 
the  deed,  but  can  not  tell  how  it  happened  that  Stuart's 
name  was  omitted  therefrom,  as  a  member  of  the  associa- 
tion, but  that  he  was  such,  and  took  his  allotted  interest 
under  his  deed.  Strongly  corroborative  of  this  statement 
is  the  fact  that,  within  six  months  from  the  date  of  that 
deed,  Welsh  pays  Stuart  three  thousand  five  hundred  dol- 
lars for  the  very  interest  which  Stuart  acquired  in  this  prop- 
erty by  this  deed  of  Walsh  to  this  association. 

The  deeds  submitted  in  evidence  by  defendant,  conveying 
the  vaiious  alleged  interests  of  all  these  parties  in  this 
ground,  strengthen  and  confirm  the  deposition  of  Walsh  in 
all  material  points.  Walsh  was  virtually  the  "head  and 
front"  of  this  association.  He  owned  this  property,  had 
purchased  it  from  Comstock,  in  the  month  of  August,  1859. 

It  is  manifest,  from  all  of  the  evidence,  that  he  and  Wood- 
worth  were  the  managers  and  the  controlling  spirits  of  the 
association.  If  Walsh  did  not  know  who  composed  this  as- 
sociation on  the  twenty-second  of  December,  1859,  we  have 
no  knowledge  from  the  evidence,  aside  from  the  deeds,  who 
did  compose  it  on  that  date.  Pratt  is  wholly  silent  on  this 
point,  as  we  shall  hereafter  see.  The  deposition  of  W^alsh 
is  in  harmony  with  his  action  subsequent  to  his  conveyance 
to  this  association;  in  harmony  with  the  action  of  every 
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member  of  tbe  association  iu  disposing  of  bis  interest  in  tbis 
property;  in  barmony  witb  tbe  declarations  made  by  Wood- 
wortb  in  Marcb,  1860,  and  in  1865,  to  Pratt,  as  to  tbe  extent 
of  Pratt's  interest  iu  tbis  property;  and  it  is  in  barmony 
witb  all  of  tbe  deeds  made  by  all  of  tbese  parties,  submitted 
in  evidence,  conveying  tbeir  interests  in  tbis  property. 
Tbese  deeds  were  executed  in  1860,  wben  all,  or  nearly  all, 
of  tbese  men  were  on  tbe  ground — wben  tbis  matter  was 
fresb  and  clear  in  tbeir  minds.  Tbey  were  not  executed 
witb  a  view  of  serving  as  evidence  in  tbis  case,  but  tbey 
were  intended  to  be,  and  doubtless  were,  absolute  verities 
at  tbe  time  tbey  were  executed,  and  tbey  are  tbe  perpetual 
record  of  bow  all  of  tbese  six  persons  tben  understood  tbis 
wbole  matter,  botb  as  to  wbo  composed  tbe  association  and 
tbe  respective  interest  of  eacb  in  tbis  property.  And  we 
are  compelled,  in  view  of  all  of  tbe  evidence,  to  give  tbis 
deposition  of  Walsb  full  credence  on  all  material  points. 

We  can  not  say  tbis  of  tbe  deposition  of  Pratt.  He  con- 
fessedly knew  but  little  of  tbe  association  or  of  its  affairs  at 
any  time,  and  tbe  lapse  of  more  than  twenty  years,  wben  be 
gave  bis  deposition,  bad  not  strengthened  or  brightened  a 
knowledge  originally  limited,  uncertain,  and  vague. 

It  is  remarkable  that  in  his  deposition,  covering  sixty-four 
pages,  be  nowhere  tells  us  who  did  compose  this  association. 
He  testifies  that  be  did  not  know  whether  it  was  formed  by 
any  written  articles  of  association  or  otherwise;  whether  or 
not  it  bad  or  kept  any  records;  who  were  its  oflScers;  what 
funds  it  had  or  what  became  of  them;  bow  much  he  or  any 
member  contributed  to  it;  or  what  became  of  its  property 
after  he  left  Gold  Hill,  Nevada,  in  April,  1860. 

He  says  they  shipped  and  worked  about  one  hundred  tons 
of  ore,  worth  about  two  hundred  and  fifty  dollars  per  ton. 
His  counsel,  in  his  argument,  states  that  this  ore  ought  to 
have  netted  the  association  at  least  seventeen  thousand  five 
hundred  dollars,  yet  Pratt  does  not  know  what  was  done 
with  this  large  sum  of  money — seems  never  to  have  inquired 
about  it,  though  entitled,  as  he  claimed,  to  one  fifth  of  it. 
We  can  not  but  think  that  be  stated  both  the  source  and 
extent  of  bis  knowledge  of  tbis  matter,  wben,  in  reply  to  a 
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question  as  to  who  was  present  when  the  association  was 
formed,  he  says:  **I  don't  know  where  they  met,  and  I  don't 
know  who  were  present.  All  I  know,  Joe  Woodworth  told 
me  we  had  formed  a  company  of  five.  I  was  down  at  Carson 
river  when  he  told  me." 

It  may  serve  no  useful  end  to  review  his  evidence  at  length. 
Walsh  contradicts  Pratt  on  many — nearly  every  material 
point,  and  we  can  not  but  think  that  Walsh  was  much  tbe 
best  informed  in  regard  to  this  association,  and  all  of  its 
affairs,  at  the  dates  of  which  he  speaks,  and  that  his  testi- 
mony is  far  the  most  credible.  Walsh  has  no  interest  in 
this  suit,  and  his  deposition  is  consistent  throughout.  (See 
deposition  of  Walsh,  pp.  6-8,  20-23.) 

On  the  other  hand,  Pratt's  testimony  is  very  unsatisfac- 
tory, and  sometimes  confused  and  contradictory.  (See  depo- 
sition of  Pratt,  pp.  17-34.) 

In  order  fully  to  understand  the  strength  or  weakness  of 
these  depositions,  they  must  be  carefully  studied,  compared 
the  one  with  the  other,  and  both  with  the  documentary  evi- 
dence in  the  case,  and  the  subsequent  conduct  of  all  of  tbe 
parties  composing  the  association,  not  omitting  that  of  com- 
plainant himself.  And  it  is  permissible  for  the  court  to  take 
into  consideration  the  contemporaneous  and  subsequent  ac- 
tion of  these  various  parties,  in  reference  to  this  property, 
as  evincing  their  construction  and  understanding  of  their 
respective  rights  and  interests  under  this  deed  executed  by 
Walsh  to  this  association.  (Mnl/ord  v.  Le  Franc,  26  Cal.  88; 
Steinhach  v.  Stewart ,  11  Wall.  576;  Hamm  v.  City  of  San 
Francisco,  ante,  p.  31.) 

After  careful  examination  of  all  of  the  evidence,  we  are  con- 
vinced, and  so  find  and  hold,  that  on  the  twenty-second  of 
December,  1859,  the  association  to  which  Walsh  conveyed 
this  property,  by  his  deed  of  that  date,  was  composed  of 
Joseph  Woodworth,  James  Walsh,  J.  W.  Hastings,  Metcalf 
Pratt,  complainant,  George  Wilson,  and  William  Stuart,  and 
that  they  each  took  an  interest  in  the  property  conveyed. 

We  pass  to  the  second  question,  What  interest  did  each 
take  in  this  property  ? 

The  presumption  arising  from  the  deed,   unexplained, 
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would  be  that  they  took  in  equal  shares  or  proportions. 
This,  however,  is  but  a  presumption,  and  may  be  overcome 
by  evidence  not  necessarily  inconsistent  with  the  deed,  in 
the  same  manner  that  a  deed,  absolute  on  its  face,  may  be 
shown  to  be  only  a  mortgage,  or  that  a  legal  title  may  be 
shown  to  be  held  by  the  grantee,  in  trust,  or  that  property, 
apparently  community  property,  may  be  shown  to  be  the 
individual  property  of  either  spouse.  In  either  case,  the 
extent  of  the  interest  or  estate  may  be  inquired  into  and 
determined. 

Much  that  we  have  said,  in  our  review  of  the  evidence, 
as  to  who  composed  this  association,  applies  as  to  the  in- 
terest which  each  member  thereof  took  in  this  property. 
"Walsh  tells  us,  in  his  deposition,  that  when  he  and  Wood- 
worth  decided  what  property  they  would  give  these  men  an 
interest  in,  they  allotted  to  each  his  share  or  interest  in  the 
property.  That  Woodworth  and  himself  reserved  each  a 
three-eighths  interest.  Hastings  was  given  a  one-tenth 
interest,  and  Pratt,  Stuart,  and  Wilson,  a  one-twentieth 
each.  And  that  Woodworth  informed  the  men  of  their 
respective  interests,  and  had  the  deed  recorded.  Now,  the 
deeds  in  evidence  show  that  this  was  true,  and  that  each 
member  of  that  association  then  so  understood  the  matter, 
and  each  one  thereafter  conveyed  just  his  allotted  share  or 
interest,  and  never  claimed  any  other  than  his  allotted  in- 
terest in  this  property,  except  complainant. 

Is  it  possible  that  all  of  these  five  men  were  mistaken  as 
to  their  interests,  not  one  of  them  correct,  when  they  were 
all  at  work  together,  knew  the  property,  and  were  on  the 
ground,  and  that  Pratt,  who  confessedly  knew  but  little  of 
the  association  or  of  its  affairs,  is  alone  correct  ? 

These  deeds,  executed  in  1860,  seem  much  more  convinc- 
ing than  the  confused  statement  of  an  interested  witness 
made  long  subsequent  thereto.  Walsh  conveyed  this  prop- 
erty to  this  association  December  22,  1859.  On  March  23, 
1860,  Pratt,  complainant,  conveyed  to  Woodworth  one 
twentieth  of  this  property,  his  allotted  interest.  July  23, 
1860,  Hastings  conveys  to  Woodworth  one  tenth  of  this 
property,  his  allotted  interest.     August  16,  1860,  George 
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Wilson  conveys  to  King  and  Otbel  his  one-twentieth  inter- 
est in  this  property. 

There  was  a  mistake  evidently  in  the  first  deed  executed 
by  Wilson,  and  another  deed  was  executed  by  Wilson  and 
wife,  August  27,  1860,  to  King  and  Othel,  corrective  of  the 
first  deed. 

September  15,  1860,  Stuart  conveys  to  Walsh  his  one 
twentieth  of  this  property.  Walsh,  by  two  deeds  to  Spar- 
row, of  date  September  9,  1860,  and  October  9,  1860,  and 
by  one  deed  to  Barron,  conveys  his  original  three-eighths 
interest  in  this  property  and  the  .twentieth  interest  pur- 
chased from  Stuart. 

In  the  deed  of  Walsh  to  Sparrow  of  September  9,  1860, 
after  mentioning  this  association,  is  this  recital:  **My  in- 
terest in  the  property  of  said  association  being  originally 
three  eighths  of  the  whole." 

Woodworth  joins  with  others  in  conveying  all  of  their 
interests  in  this  ground  to  the  grantors  of  defendant,  and 
lience  no  particular  description  appears  in  this  deed  of  the 
specific  interest  conveyed  by  Woodworth. 

These  deeds  confirm  the  deposition  of  Fish  as  to  the 
sources  whence  defendant  derived  title  to  this  property, 
and  the  interest  conveyed  by  each  member  of  that  associa- 
tion. It  is  more  than  probable  that,  could  we  have  the 
testimony  of  Woodworth  on  this  point,  it  would  confirm  the 
testimony  of  Walsh  and  these  deeds.  Pratt  testifies  repeat- 
edly that  Woodworth  told  him  that  he,  Pratt,  owned  only  a 
twentieth  interest  in  this  property.  He  told  him  this  when 
he  purchased  his  interest  in  1860,  and  repeated  it  in  1865. 
There  is  no  support  for  the  suggestion  that  this  association 
was  a  purchaser  of  this  property  for  value. 

The  interest  conveyed  to  each  was  evidently  a  gratuity, 
and  was  so  understood  by  them  all,  as  is  shown  from  the 
fact  that  each  disposed  of  his  allotted  interest,  and  never 
claimed  any  other  or  greater  interest  therein,  excepting 
complainant. 

Pratt  testifies  that  he  contributed  his  labor  and  expenses 
to  the  association.  Walsh  testifies  that  he  understood  that 
all  of  the  men  were  paid,  and  thinks  they  were;  and  it  is 
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undisputed  that  Walsh  sent  two  hundred  dollars  to  Wood- 
worth,  bj  Pratt,  with  which  to  pay  Pratt  for  his  labor  just 
before  ho  left,  in  November,  1859,  to  return  to  his  home  at 
Grass  Valley,  California.  We  think  the  evidence  settles  as 
clearly  what  the  interest  of  each  of  these  persons  was  in 
this  property  as  it  does  the  fact  who  composed  the  associa- 
tion. And  from  it  we  find  and  hold  that  Woodworth  and 
Walsh  each  took  and  held,  under  this  deed  to  the  associa- 
tion, a  three-eighths  interest  in  the  property  conveyed;  that 
Hastings  took  and  held  a  one-tenth  interest  therein;  that 
Wilson  Pratt,  complainant,  and  Stuart  each  took  and  held 
a  one-twentieth  interest  therein,  and  no  more. 

It  is  conceded  that  Pratt  conveyed  to  Woodworth  one 
twentieth  of  this  mining  ground,  by  his  deed  of  March  23, 
1860.  It  follows,  therefore,  from  our  decision  on  the  last 
question,  that  he  then  conveyed  away  all  of  the  interest  or 
estate  which  he  ever  had  in  this  association  property. 

And  we  cannot  resist  the  belief  that  he  well  knew  at  the 
time  of  the  sale  of  his  interest  that  he  was  parting  with  his 
entire  interest  in  the  property.  Woodworth  assured  him 
then  that  he  was  so  doing;  and  he  had  a  right  to  believe 
Woodworth,  for  he  tells  us  virtually  that  Woodworth  had 
told  him  all  he  ever  knew  of  the  association.  If,  however, 
there  could  be  any  doubt  on  this  point,  the  conduct  of  Pratt 
for  more  than  twenty-one  years  after  this  conveyance,  in  ref- 
erence to  this  property,  would  seem  to  place  that  doubt  at 
rest.  In  August,  1860,  he  was  at  Gold  Hill,  and  received 
from  Woodworth  five  hundred  dollars,  the  balance  due  on 
the  purchase  money  of  his  interest  in  this  property.  He 
goes  away;  abandons  this  and  all  other  interests  which  he 
then  had  at  Gold  Hill;  keeps  watch  of  this  property;  knows 
its  great  value;  talks  about  it;  knows  that  defendant  is  in 
possession  of  it,  and  working  it;  and  yet,  for  fifteen  years, 
he  never  even  demands  his  interest  in  it.  At  the  end  of 
that  time  he  makes  demand,  is  denied,  and  again  goes  away 
and  is  silent  for  more  than  six  years  longer  before  attempt- 
ing to  assert  his  alleged  rights.  This  is  not  the  usual  con- 
duct of  men  where  great  interests  are  at  stake,  who  are 
strong  in  the  belief  of  their  rights,  and  diligent  in  the  asser- 
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tion  of  them.  His  conduct,  during  all  of  this  time,  was  just 
such  as  we  might  expect  of  a  man  who  knew  that  he  had 
parted  with  his  entire  interest  in  the  property,  and  re- 
gretted that  he  had  done  so. 

Another  matter  of  defense  is  urged  upon  our  attention,  to 
wit,  the  staleness  of  plaintiff's  claim.  And  we  consider  it, 
since  if  we  are  wholly  wrong  in  our  determination  of  the 
questions  of  fact  involved  in  this  case,  we  still  think  that,  in 
view  of  complainant's  laches,  neglect,  acquiescence,  and 
delay  in  the  assertion  of  his  alleged  rights,  he  has  no  stand- 
ing iff  a  court  of  equity  to  demand  the  relief  sought,  or  any 
relief. 

Upon  this  point,  complainant's  counsel  insist  ''that  the 
statute  of  limitations  of  Nevada  must  control  the  court  in 
the  determinaton  of  this  question."  We  do  not  view  the 
subject  in  this  light;  but  if  counsel's  position  be  true,  it 
seems  to  us  that  it  is  absolutely  fatal  to  complainant's  stand- 
ing. The  statute  of  limitations  has  little  if  anything  to  do 
with  this  defense — that  of  complainant's  laches — unless  by 
way  of  analogy.  This  defense  arises  independently  of  the 
statute,  and  may  arise  either  upon  the  bill  of  complaint  as 
presented  to  the  court,  or  upon  the  whole  case  as  disclosed 
by  the  evidence. 

We  will,  for  a  moment,  consider  the  statute  of  limitations 
of  Nevada.  By  this  statute,  the  limitation  for  the  recovery 
of  a  mining  claim,  or  the  possession  thereof,  is  fixed  at  two 
years;  that  of  other  realty  at  five  years.  The  statute  also 
declares  what  shall  be  considered  adverse  possession  of  a 
mining  claim.  We  presume  it  will  hardly  be  contended, 
under  this  statute  at  least,  but  that  defendant  and  its  grant- 
ors have  been  in  the  adverse  possession  of  this  ground  since 
1860,  when  it  acquired  title  thereto  and  went  into  possession 
thereof.  (See  Abernathie  v.  Con,  Va.  M.  Co,^  16  Nev.  260, 
and  cases  there  cited.)  But  if  this  be  denied,  it  certainly 
must  be  conceded  that  defendant  has  been  in  adverse  pos- 
session of  this  ground  since  April,  1875,  the  time  when  Pratt 
made  his  demand,  whatever  that  demand  was,  and  was  de- 
nied any  interest  in  this  property.  The  bill  of  complaint 
virtually  alleges  an  ouster  of  complainant,  but  does  not  fix 
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the  date  thereof;  but  this  is  supplied  by  the  evidence.  The 
answer  virtually  avers  the  same  thing.  The  bill  alleges  a 
demand  by  complainant  upon  defendant  for  his  interest  and 
estate  in  this  property,  and  for  an  accounting;  that  defend- 
ant has  refused  the  same,  and  denies  "that  plaintiff  has, 
holds,  owns,  or  is  entitled  to  any  interest  whatever  in  or  to 
said  premises,  or  any  part  thereof."  This  denial  by  defend- 
ant, of  all  participation  by  complainant  in  the  rents  and 
issues  of  the  property,  coupled  with  a  denial  of  all  right  or 
interest  of  complainant  in  the  property  itself,  is,  as  between 
co-tenants,  equivalent  to  actual  ouster;  and  such  ouster 
would  be  found  from  the  date  of  such  denial.  (Freeman 
on  Cot.  &  Part.,  sees.  235,  242;  Ahernathie  v.  Con.  Va.  M. 
Co,,  supra.) 

This  denial  is  fixed  by  the  evidence  as  early,  at  least,  as 
April,  1875 — even  if  it  is  not  fixed  as  early  as  March  23, 
1860 — when  Pratt's  further  interest  in  the  property  was  de- 
nied by  Woodworth,  and  all  possession  thereof  by  Pratt 
censed. 

If,  then,  this  court  is  controlled,  in  the  matter  of  this  de- 
fense, by  this  statute,  what  possible  standing  has  plaintiff 
in  court?  In  limiting  the  recovery  of  mining  claims  to  two 
years,  and  extending  it  to  five  years  as  to  other  realty, 
the  state  has  declared  its  fixed  policy — has  said  that  it 
would  not  tolerate  unreasonable  delay,  and  it  charges 
upon  all  persons,  at  their  peril,  that  they  be  diligent  in  the 
prosecution  of  all  mining  rights  and  interests.  There  is 
wisdom  in  this  policy  and  law  of  the  state,  and  we  see  no 
reason  why  it  should  not  be  enforced  in  this  or  any  proper 
case. 

In  the  case  before  the  court,  the  bar  of  the  statute  is  not 
invoked  by  formal  plea.  Defendant,  being  a  foreign  cor- 
poration, could  not,  under  the  rulings  of  the  supreme  court 
of  Nevada,  plead  the  statute  in  this  action  had  it  desired 
to  do  so.     This,  however,  is  of  slight  significance. 

As  we  have  observed,  this  defense  arises  independently 
of  the  statute  of  limitations.  The  doctrine  of  laches,  in 
equity  courts,  is  much  older  than  any  statute  of  limitations. 
"^'  ^  jurisdiction  of  equity  courts  was  established  by  act  of 
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parliament  in  1349,  though  these  courts  had  existed  long 
prior  thereto,  with  a  somewhat  uncertain  jurisdiction.  The 
statute  of  limitations  of  James  I.  was  enacted  in  1624, 
nearly  thiee  hundred  years  after  the  establishment  of  equity 
courts  by  act  of  parliament. 

In  Clay  v.  Smith,  Amb.  645,  decided  in  1767,  Lord  Cam- 
den says:  '*  Laches  and  neglect  are  always  discountenanced; 
and  therefore,  from  the  beginning  of  this  jurisdiction,  there 
was  always  a  limitation  to  suits  in  this  court." 

On  this  subject,  however,  it  will  be  amply  suflScient  to 
call  attention  to  rulings  of  the  supreme  court  of  the  United 
States  upon  the  defense  here  urged. 

In  Badger  v.  Badger,  2  Wall.  87,  a  case  strongly  analo- 
gous to  the  case  at  bar,  the  court  says:  "  Courts  of  equity, 
in  cases  of  concurrent  jurisdiction,  consider  themselves 
bound  by  the  statutes  of  limitations  which  govern  courts  of 
law  in  like  cases,  and  this  rather  in  obedience  to  the  statutes 
than  by  analogy.  In  many  other  cases  they  act  upon  the 
analogy  of  the  like  limitations  at  law.  But  there  is  a  de- 
fense peculiar  to  courts  of  equity,  founded  on  lapse  of  time 
and  staleness  of  claim,  where  no  statute  of  limitations  gov- 
erns the  case.  In  such  cases,  courts  of  equity,  acting  upon 
their  own  inherent  doctrine  of  discouraging,  for  the  peace 
of  society,  antiquated  demands,  refuse  to  interfere  where 
there  has  been  gross  laches  in  prosecuting  the  claim,  or 
long  acquiescence  in  the  assertion  of  adverse  rights.  Long 
acquiescence  and  laches  by  parties  out  of  possession  are 
productive  of  much  hardship  and  injustice  to  others,  and 
cannot  be  excused  but  by  showing  some  actual  hinderance, 
or  impediment  caused  by  the  fraud  or  concealment  of  the 
parties  in  possession,  which  will  appeal  to  the  conscience 
of  the  chancellor.  The  party  who  makes  such  appeal  should 
set  forth  in  his  bill  specifically  what  were  the  impediments 
to  an  earlier  prosecution  of  his  claim;  how  he  came  to  be 
so  long  ignorant  of  his  rights,  and  the  means  used  by  the 
respondent  to  fraudulently  keep  him  in  ignorance;  and  how 
and  when  he  first  came  to  a  knowledge  of  the  matters  alleged 
in  his  bill;  otherwise  the  chancellor  may  justly  refuse  to 
consider  his  case  on  his  own  showing,  without  inquiring 
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whether  there  is  a  demurrer  or  formal  plea  of  the  statute  of 
limitations  contained  in  the  answer." 

In  that  case  the  bill  was  dismissed  in  the  lower  court,  on 
the  ground  of  complainant's  neglect  and  delay  in  the  prose- 
cution of  the  demand.  And  in  afiSrming  that  decree,  the 
court  further  says:  **If  a  further  reason  were  required  for 
affirming  this  decree,  it  might  be  found  in  the  statute  of 
Massachusetts  [the  statute  of  limitations].  *  *  *  But 
we  prefer  to  affirm  the  decree  for  the  reasons  given,  without 
passing  any  opinion  on  the  effect  of  this  statute." 

In  Sullivan  v.  Portland  etc.  R.  B.  Co.,  94  U.  S.  811,  this 
subject  is  further  discussed.  In  this  case  the  bar  of  the 
statute  of  limitations  was  not  pleaded.  The  court  says: 
'*  To  let  in  the  defense  that  the  claim  is  stale,  and  that  the 
bill  cannot  therefore  be  supported,  it  is  not  necessary  that 
a  foundation  shall  be  laid  by  any  averment  in  the  answer  of 
the  defendants.  If  the  case,  as  it  appears  at  the  hearing,  is 
liable  to  the  objection  by  reason  of  the  laches  of  the  com- 
plainants, the  court  will  upon  that  ground  be  passive  and 
refuse  relief.  Every  case  is  governed  chiefly  by  its  own 
circumstances;  sometimes  the  analogy  of  the  statute  of  lim- 
itations is  applied;  sometimes  a  longer  period  than  that 
prescribed  by  the  statute  is  required;  in  some  cases  a 
shorter  time  is  sufficient;  and  sometimes  the  rule  is  applied 
where  there  is  no  statutable  bar.  It  is  competent  for  the 
court  to  apply  the  inherent  principles  of  its  own  system  of 
jurisprudence,  and  to  decide  accordingly.  A  court  of 
equity,  which  is  never  active  in  giving  relief  against  con- 
science or  public  convenience,  has  always  refused  its  aid 
to  stale  demands,  wherever  a  party  has  slept  upon  his 
rights,  and  acquiesced  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good 
faith,  and  reasonable  diligence.  Where  these  are  wanting, 
the  court  is  passive,  and  does  nothing.  Laches  and  neglect 
are  always  discountenanced,  and  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always  a  limitation  to 
suits  in  this  court." 

In  Tioin-Lick  Oil  Co.  v.  Marhmj,  91  TJ.  S.  587,  the  court 
adverts  to  the  character  of  the  property  involved,  and  the 
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relative  obligation  of  diligence  resting  upon  those  claiming 
rights  or  interests  therein.  The  court  says:  "The  fluctu- 
ating character  and  value  of  this  class  of  property  [oil  min- 
ing property]  is  remarkably  illustrated  in  the  history  of  the 
production  of  mineral  oil  from  wells.  Property  worth 
thousands  to-day  is  worth  nothing  to-morrow;  and  that 
which  would  to-day  sell  for  a  thousand  dollars,  as  its  fair 
value,  may,  by  the  natural  changes  of  a  week,  or  the  energy 
and  courage  of  desperate  enterprise,  in  the  same  time  be 
made  to  yield  that  much  daily.  The  injustice  therefore 
is  obvious,  of  permitting  one  holding  the  right  to  assert 
the  ownership  in  such  property  to  voluntarily  await  the 
event  and  then  decide,  when  the  danger  which  is  over 
has  been  at  the  risk  of  another,  to  come  in  and  share  the 
profit.  While  a  much  longer  time  might  be  allowed  to 
assert  this  right  in  regard  to  real  estate  whose  value  is  fixed, 
on  which  no  outlay  is  made  for  improvement,  and  but  little 
change  in  value,  the  class  of  property  here  considered,  sub- 
ject to  the  most  rapid,  frequent,  and  violent  fluctuations  in 
value  of  anything  known  as  property,  requires  prompt  action 
in  all  who  hold  an  option  whether  they  will  share  its  risks 
or  stand  clear  of  them." 

The  delay  in  this  case  was  less  than  four  years,  and  in 
affirming  the  decree  of  dismissal  of  the  lower  court,  the 
court  further  says:  "We  think,  both  on  authority  and  prin- 
ciple— a  principle  necessary  to  protect  those  who  invest 
their  capital  and  labor  in  enterprises  useful  but  hazardous — 
that  we  should  hold  that  plaintiff  has  waited  too  long."  (See 
also  Uayward  v.  National  Bank,  96  TJ.  S.  611,  and  cases  there 
cited;  2  Story's  Eq,  Jur.,  sec.  1520,  and  note  4;  Story's  Eq. 
PL,  sec.  813,  and  note;  1  Pomeroy's  Eq.  Jur.,  sees.  420,  421; 
GoUschall  et  al.  v.  Mealing  ei  aL,  2  Nev.  185;  United  States  v. 
Flint  et  aL,  4  Saw.  80;  Manning  v.  San  Jacinto  Tin  Co.,  7 
Id.  418;  Dannmcyer  v.  Coleman  et  ah,  8  Id.  51;  United  States 
V.  Tichenor,  Id.  142;  Hart  v.  Clarke,  19  Beav.  349;  S.  C, 
6  H.  L.  Gas.  655;  Clements  v.  Hall  24  Beav.  333;  6  De  G. 
M.  &  G.  232;  Nonvay  v.  Rowe,  19  Ves.  143.) 

Now,  what  was  the  complainant's  conduct  in  regard  to 
this  property,  from  the  time  he  sold  this  interest,  in  March, 
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1860,  to  the  time  of  tbe  commeDcement  of  this  snit,  a  period 
of  nearlj  twenty-one  years  and  a  half?  There  can  be  no 
dispute  on  this  point,  for  we  take  his  own  statement  thereon. 
Immediately  after  selling  this  interest,  March  23,  1860,  he 
returned  to  his  home  at  Grass  Valley,  California,  to  look 
after  his  mines  there;  returned  to  Gold  Hill,  Nevada,  in 
August  of  the  same  year,  and  collected  five  hundred  dollars 
due  him  from  Wood  worth;  returned  then  to  Grass  Valley; 
remained  there  until  1870,  when  he  went  to  Mineral  Hill, 
Eureka  county,  Nevada,  where  he  remained,  at  work  for 
wages,  until  1881,  when  he  went  to  Idaho  territory,  return- 
ing from  there  to  testify  in  this  case.  In  April,  1875,  he 
visited  Virginia  City,  called  at  the  office  of  defendant  and 
demanded  his  interest  in  this  property  and  was  refused. 
He  returns  to  Mineral  Hill,  waits  six  years  and  a  half  longer, 
and  then  brings  this  action.  When  asked  by  defendant's 
solicitor  why  he  had  not  looked  after  this  property  his  an- 
swer is,  "Because  I  neglected  it."  And  when  asked  how 
he  came  to  neglect  it,  he  says,  **It  was  through  my  care- 
lessness, that's  all."  When  questioned  further  by  his  own 
solicitor  on  this  point,  he  tells  us  that  he  never  had  the 
necessary  mean^  from  April,  1860,  to  the  time  he  gave 
his  deposition  with  which  he  could  a^ert  his  rights  to  this 
property.  And  then,  as  if  in  travesty  of  his  last  statement, 
he  tells  us  that  he  did  commence  this  action  without  ad- 
vancing a  dollar,  and  that  the  only  expense  he  had  been  to 
was  in  coming  from  Idaho  territory  to  testify  upon  the  hear- 
ing before  the  commissioner.  For  twenty-one  years  and  a 
half  he  was  so  poor  that  he  could  not  do  anything  toward 
asserting  his  rights,  but  at  the  end  of  that  time  he  could 
bring  suit  and  press  it  to  judgment,  without  expense  or 
liability. 

Now,  this  excuse  is  without  merit,  if  not  untrue.  It  is  a 
fair  inference  from  the  testimony,  that  Woodworth  paid 
Pratt  one  thousand  dollars  at  the  time  he  purchased  his  in- 
terest, March  23,  1860.  In  August  following,  Pratt  tells  us 
that  Woodworth  paid  him  five  hundred  dollars,  balance  due 
for  purchase  money.  He  could  certainly  then  have  com- 
menced suit  for  this  property,  and  this  was  the  very  time 
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when  he  should  have  done  so,  when  the  witnesses  were  all 
there,  and  before  the  property  had  passed  to  innocent  pur- 
chasers in  good  faith.  He  tells  us  he  owned  valuable  mines 
at  Grass  Valley,  California;  worked  for  wages  when  he 
wished  to  do  so,  and  during  his  ten  or  eleven  years  at  Min- 
eral Hill,  he  had  accumulated  between  fifteen  hundred  and 
sixteen  hundred  dollars.  We  do  not  believe  that  during  these 
many  years,  with  all  of  these  means,  and  money,  and  health 
to  labor  when  he  wished  to  do  so,  he  was  still  too  poor  to 
bring  suit  to  assert  his  rights.  But  if  he  was  poor  and  em- 
barrassed, of  which  there  is  no  evidence,  it  was  no  excuse 
for  his  neglect  and  carelessness.  In  Hayivard  v.  National 
Bank,  supra,  complainant  sought  to  excuse  his  delay  by 
reason  of  his  poverty.  He  said  "he  felt  too  cast-away  to 
speak  to  anybody;  could  not  help  himself,  nor  pay  the  loan; 
cared  very  little  about  anything."  Of  this  the  court  says: 
**No  sufficient  reason  is  given  for  the  delay  in  suing.  His 
poverty  or  pecuniary  embarrassment  was  not  a  sufficient 
excuse  for  postponing  the  assertion  of  his  rights." 

In  view  of  the  authorities  cited  and  the  facts  in  this  case, 
can  it  be  contended  that  complainant  has  shown  any  excuse 
for  his  delay  in  bringing  this  action  ? 

Diligence  is  a  relative  term,  and  the  law  justly  charges 
all  persons  claiming  rights  or  interests  in  property  of  a 
speculative  or  fluctuating  value,  with  a  far  higher  diligence 
in  the  assertion  of  those  rights  than  where  the  property 
involved  is  of  a  value  fixed,  permanent,  and  little  changing. 

The  changes  in  values  occurring  in  a  mining  town  or  lo- 
cality in  five  or  ten  years  are  often  far  greater  than  those 
which  occur  in  an  agricultural  community  in  half  a  centuiy. 

Complainant  is  a  miner.  He  knew  the  fluctuating,  chang- 
ing, speculative  value  of  mining  property.  He  knew  this 
mining  ground  was  valuable,  and  advancing  in  value.  He 
kept  watch  of  it  through  the  papers,  talked  and  corre- 
sponded about  it  with  his  friends,  and  knew  all  this  time 
what  was  being  done  with  the  property;  and  yet  for  fifteen 
years  he  never  says  a  word  in  assertion  of  his  rights,  and 
then,  after  demand  and  refusal,  he  waits  six  and  a  half  years 
longer  before  doing  anything  to  enforce  his  alleged  rights. 
24 
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There  is  no  suggestion  of  any  fraud  on  the  part  of  the  de- 
fendant in  this  whole  naatter.  It  has  lawfully  done  all  that 
it  has  done  about  this  property.  It  came  into  the  posses- 
sion of  it  in  1873,  from  grantors  whose  possession  runs 
back  to  1860.  From  that  time  to  the  present  its  possession 
has  been  peaceable,  exclusive,  and  adverse  to  all,  unless  as 
to  complainant,  and  certainly  adverse  to  him  since  April, 
1875.  By  its  energy,  enterprise,  and  means  it  has  devel- 
oped a  great  mine  at  great  expense  and  toil  and  risk.  It 
has  taken  this  vast  sum  of  twenty  millions  of  dollars  from 
this  mining  ground,  which  has  been  distributed  in  a  thou- 
sand di£ferent  channels. 

During  all  this  time  complainant  had  stood  quietly  by, 
saying  nothing,  doing  nothing,  contributing  nothing,  incur- 
ring no  expense,  risk,  or  liability,  and  now  demands  his 
alleged  distributive  portion  of  this  vast  sum  taken  from 
this  property.  The  demand  is  without  merit,  unconscion- 
able, and  stale.  We  have  not  been  cited  to,  nor  have  we 
found,  a  single  case  in  any  way  analogous  to  this,  where 
any  relief  has  been  granted  by  a  court  of  equity. 

Let  decree  be  entered  dismissing  complainant's  bill,  with 
costs. 


Wells,  Fargo  &  Co.  v.  Oregon  Railway  &  Nav- 
igation Co.  Same  v.  Oregon  &  California 
Railway  Co.* 

CiBcuiT  Court,  District  of  Oregon. 
November  19,  1883. 

1.  Common  Carriers— Duty  of  Railroads  to  Provide  Facilities  to 
Express  Companies. — Tlie  former  deciaions  of  the  circuit  court  holding 
that  railroads  are  bound  to  carry  the  express  matter  of  regularly  organ- 
ized express  companies,  and  to  provide  the  necessary  facilities  therefor, 
followed  in  this  case,  pending  the  final  settlement  of  the  question  now^ 
before  the  supreme  court. 

•  These  cases  were  first  heard  before  the  district  judge  on  applications  by 
the  plaintifif  for  provisional  injunctions,  which  were  allowed.  See  8  Saw.  600. 
Subsequently  a  demurrer  to  the  bill  was  filed  in  each  case,  upon  which  they 
were  heard  by  the  Circuit  justice. 
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Before  Field,  0.  J. 
In  equity. 

M.  TV,  Fechheimei\  for  plaintiff. 

Joseph  N.  Dolph,  for  defendants. 

Field,  Circuit  Justice.  The  bill  of  complaint  alleges  that 
the  plaintiff  is  a  corporation  organized  under  the  laws  of  Col- 
orado, and  is  engaged  and  has  been  for  many  years,  on  the 
Pacific  coast  and  in  other  parts  of  the  country,  in  what  is 
known  as  the  express  business.  The  defendants  are  corpo- 
rations formed  under  the  laws  of  Oregon,  and  own  steam- 
vessels,  which  ply  on  the  waters  of  British  Columbia,  Ore- 
gon, and  California,  and  on  the  ocean  along  the  Pacific  coast, 
and  are  employed  in  the  transportation  of  freight  and  pas- 
sengers. They  also  own  different  lines  of  railway  in  Oregon 
and  adjoining  territories,  which  are  likewise  employed  in 
the  transportation  of  freight  and  passengers.  The  business 
of  the  plaintiff  is  that  of  a  carrier  of  parcels  by  the  most 
rapid  means  of  conveyance  in  use  on  its  routes,  under  the 
direct  supervision  of  agents  accompanying  them  from  the 
domicile  or  ofiice  of  the  owner  or  shipper,  and  delivering 
them  at  the  office  or  domicile  of  the  party  to  whom  they 
belong  or  are  consigned.  The  special  advantage  of  the 
carrying  business  thus  conducted  consists  in  this  personal 
supervision  over  the  articles  during  their  transportation, 
from  their  receipt  to  their  delivery,  thus  giving  greater 
security  against  loss  and  accident.  Bailroad  companies  and 
other  common  carriers  usually  confine  their  supervision  to 
securing  safe  carriage  from  one  to  another  of  their  stations, 
depots,  or  wharves.  Their  responsibility  is  limited,  in  the 
absence  of  special  contract,  to  safe  carriage  over  their  own 
routes  between  such  places,  and,  when  transporting  with 
eonnecting  lines,  to  safe  delivery  to  the  next  connecting 
carrier.  The  express  company,  in  exercising  personal 
supervision  over  articles  intrusted  to  it  from  their  receipt 
until  their  delivery,  performs  a  most  important  and  valu- 
able service  to  the  public.  Its  business,  though  compara- 
tively of  recent  origin,  has  been  conducted  in  the  states  and 
territories  of  the  country  with  such  general  care  and  fidelity 
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by  companies  organized  like  the  plaintiff,  that  they  are  n6w 
a  favorite  means  of  transporting  small  articles,  and  particu- 
larly those  containing  great  value,  or  requiring  special  care 
in  handling.  The  express  business  has  thus  become  a  recog- 
nized branch  of  the  carrying  trade;  and  the  question  is, 
shall  the  railway  companies  and  steam-ship  companies  en- 
gaged in  that  trade  be  required  to  furnish  facilities  to  the 
express  companies  in  the  transaction  of  this  business  7  The 
business  would  entirely  fail  and  come  to  an  end  if  certain 
facilities  for  its  transaction  were  not  afforded  them,  such  as 
allowing  to  them  special  cars  or  apartments,  or  definite 
spaces  in  them,  for  the  transportation  of  such  articles,  with 
a  messenger  in  charge  thereof,  having  sufiicient  room  for 
the  assortment  of  the  articles  by  him  while  in  transit,  so  as 
to  facilitate  their  delivery  at  the  different  stations  to  which 
they  may  be  destined.  It  may  be  difficult  to  define  with 
accuracy  what  should  be  deemed  proper  facilities  in  each 
case.  That  will  depend  very  much  upon  the  extent  of  the 
business  and  the  character  of  the  articles  carried  by  the 
express  companies.  In  the  present  cases  it  is  not  necessary 
to  designate  what  those  facilities  should  be.  The  object  of 
the  two  suits  is  to  restrain  the  defendants  from  refusing  to 
the  plaintiff  the  facilities  which  have  heretofore  been  fur- 
nished to  it. 

The  question  presented  for  determination  is,  can  one  com- 
mon carrier  be  required  to  furnish  accommodations  for  the 
business  of  another  common  carrier,  and  if  so,  to  what  an 
extent?  The  question  is  one  of  much  difficulty,  and  its 
correct  solution  will  be  far-reaching  in  its  consequences.  It 
has  been  before  different  circuit  courts  of  the  United  States 
in  several  cases,  but  has  never  been  brought  before  the 
supreme  court.  In  the  case  of  the  Southern  Express  Co. 
V.  St.  Louis,  Iron  Mountain  and  Southern  Railway  Company 
in  the  eighth  circuit,  it  was  considered  by  Mr.  Justice 
Miller,  of  that  court,  sitting  with  Judge  McCrary  in  hold- 
ing the  circuit  court.  (10  Fed.  Eep.  210.)  The  railway 
company,  in  that  case,  was  enjoined  by  them  from  refus- 
ing or  withholding  the  usual  express  facilities  from  the 
plaintiff.     In  giving  his  conclusions,  Mr.  Justice  Miller, 
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among  other  things,  held  that  the  express  business  is 
a  branch  of  the  carrying  trade,  which,  by  the  necessities 
of  commerce  and  the  usages  of  persons  engaged  in  trans- 
portation, has  become  known  and  recognized  so  as  to  re- 
quire the  court  to  take  notice  of  it  as  distinct  from  the 
transportation  of  the  large  mass  of  freight  usually  carried 
on  steam -boats  and  railroads;  that  the  object  of  this  express 
business  is  to  carry  small  and  valuable  packages  rapidly  in 
such  manner  as  not  to  subject  them  to  the  danger  of  loss 
and  damage  which  to  a  greater  or  less  degree  attend  the 
transportation  of  heavy  or  bulky  articles  of  commerce;  that 
it  is  one  of  the  necessities  of  this  business  that  the  pack- 
ages should  be  in  the  immediate  charge  of  an  agent  or  mes- 
senger of  the  company,  or  parties  engaged  in  it,  without 
any  right  on  the  part  of  the  railway  company  to  open  and 
inspect  them;  that  it  is  the  duty  of  every  railroad  company 
to  provide  such  conveyance,  by  special  car  or  otherwise, 
attached  to  its  freight  or  passenger  trains,  as  may  be  re- 
quired for  the  safe  and  proper  transportation  of  this  express 
matter  on  its  roads;  that  the  use  of  these  facilities  should 
be  extended  on  equal  terms  to  all  who  are  actually  engaged 
in  the  express  business,  at  fair  and  reasonable  rates  of  com- 
pensation, to  be  determined  by  the  court  when  the  parties 
cannot  agree  thereon;  and  that  a  court  of  equity  has  au- 
thority to  compel  the  railroad  companies  to  carry  this  ex- 
press matter  and  to  perform  the  duties  mentioned. 

The  same  question  has  been  determined  substantially  in 
the  same  way  in  other  cases.  From  the  decrees  rendered 
in  some  of  them  appeals  have  been  taken  to  the  supreme 
court,  and  the  cases  are  now  on  its  calendar.  Under  these 
circumstances  I  have  decided  to  follow  the  views  expressed 
in  them,  rather  than  to  go  into  an  extended  consideration  of 
the  question.  The  following  cases  are  now  pending  in  the 
supreme  court:  Memphis  cfc  Louisiana  Railroad  Co.  v.  South- 
ern Express  Co.;  Si,  LouiSy  Iron  Mouniain  and  Southeini 
Railway  Co.  v.  Soutliern  Express  Co.;  and  Missouri,  Kamas 
and  Texas  Railivay  Co.  v.  Dinsmore,  President  of  Adams 
Express  Company.  In  disposing  of  them  the  question  pre- 
sented will  be  definitely  and  authoritatively  settled. 
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As  a  matter  of  form,  therefore,  I  shall  yield  to  the  con- 
clusions of  the  circait  court  of  the  eighth  circuit,  which  are 
in  conformity  with  those  expressed  by  Judge  Deady  on  the 
application  for  injunction  in  these  cases,  and  will  order  a 
decree  for  the  plaintiff  in  both.  The  defendants  will  thus 
be  enabled  to  take  an  appeal  at  once  to  the  supreme  court 
and  have  their  cases  argued  in  connection  with  those  now 
pending  on  the  calendar  of  that  court. 

Let  a  decree  be  entered  in  both  cases  for  the  plaintiff, 
adjudging  that  it  has  a  right  to  have  express  facilities  fur- 
nished by  the  defendants,  as  heretofore,  and  continuing  the 
injunction  granted. 


United    States  v.   Charles  Williams  et    al. 
(Two  Cases.) 

CiBCuiT  Court,  Distbiot  of  Obegon. 
NOVEMBEB  23,  1883. 

1.  Cutting  Timber  on  the  Public  Lands.— Section  4  of  the  act  of  June  3, 

1878  (20  Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  public 
lauds  with  intent  to  dispose  of  the  same;  but  the  proviso  thereto  permits 
a  settler  under  the  pre-emption  and  homestead  acts  to  clear  his  claim  as 
fast  as  the  same  is  put  under  cultivation,  and  the  timber  cut  in  the  course 
of  such  clearing  may  be  disposed  of  by  tlie  settler  to  the  best  advantage. 

2.  Idem. — But  if  such  settler  cuts  timber  on  his  claim  with  the  intent  to 

dispose  of  the  same,  and  not  merely  as  a  means  of  preparing  the  land  for 
tillage,  he  is  a  wilful  trespasser,  and  is  liable  accordingly. 

3.  Damages  for  Cutting  Timber. — The  measure  of  damages  in  an  action 

for  cutting  timber  on  the  public  lands,  in  case  the  trespass  is  inadvertent 
and  not  wilful,  is  the  value  of  the  timber  in  the  tree;  but  where  the  tres- 
pass is  wilful,  the  value  of  the  labor  put  uix)n  it  by  the  trespasser  must 
be  added  to  the  value  in  the  tree,  with  interest  thereon  in  either  case. 

4.  Trespass  by  Mistake. — The  defendant  claimed  to  have  taken  up  a 

homestead  on  the  north-west  quarter  of  section  22  of  township  19,  and 
while  intending  to  cut  saw-logs  thereon  with  intent  to  dispose  of  the 
same,  did  by  mistake  cut  said  logs  on  the  north-east  quarter  of  said  sec- 
tion: hfld,  that  if  the  defendant  had  cut  the  logs  on  the  north-west 
quarter  as  he  intended,  it  would  have  been  a  wilful  trespass,  and  there- 
fore his  mistake  was  immaterial,  and  he  was  liable  to  the  United  States 
for  the  vfilue  of  said  logs  as  a  wilful  trespasser. 
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Before  Deady,  District  Judge. 
Mr.  James  F.  Watson,  for  the  United  States. 
Mr.  Bu/us  MaUory,  for  the  defendants. 

Deady,  J.  These  actions  are  brought  by  the  United 
States  against  the  defendants  Charles  Williams,  William 
Williams,  and  J.  B.  Pengra,  to  recover  the  value  of  certain 
timber  unlawfully  cut  and  removed  from  the  public  lands  to 
a  certain  saw-mill  in  Springfield,  Lane  county,  Oregon,  and 
there  sawed  into  boards  and  converted  to  the  use  of  the  de- 
fendants, to  the  damage  of  the  plaintiff  in  the  first  case  in 
the  sum  of  nine  thousand  dollars,  and  in  the  second  one  of 
six  thousand  dollars. 

In  the  first  case,  it  is  alleged  in  the  complaint  that  be- 
tween April  1  and  July  13, 1883,  there  was  cut  and  removed 
by  the  defendants  therein,  from  what  would  be,  if  surveyed, 
the  north-east  quarter  of  section  22,  in  township  19  south,  of 
range  1  west  of  the  Wallamet  meridian,  nine  hundred  thou- 
sand feet  of  timber  of  the  value  of  one  thousand  eight  hun- 
dred dollars;  and  in  the  second  one,  between  April  1,  1882, 
and  July  13, 1883,  there  was  cut  and  removed  from  the  same 
tract  six  hundred  thousand  feet  of  timber,  of  the  value  of  two 
thousand  dollars. 

The  defendants  Charles  and  William  Williams,  in  the  first 
case,  answered  jointly,  admitting  the  cutting  and  removing 
by  them  to  said  saw-mill,  as  alleged,  of  two  hundred  thou- 
sand feet  of  timber;  and  said  Charles,  in  the  second  case,  an- 
swered, admitting  the  cutting  and  removing  of  six  hundred 
thousand  feet  by  him;  and  alleging  in  both  cases  that  such 
cutting  and  removing  was  done  by  mistake  as  to  the  local- 
ity of  said  timber;  that  it  was  only  worth  twenty-five  cents 
a  thousand  feet  in  the  tree;  and  they  bring  into  court,  in 
satisfaction  of  the  damages  thereby  sustained  by  the  plaint- 
iff, the  sum  of  fifty  dollars  in  the  one  case  and  one  hundred 
and  fifty  dollars  in  the  other. 

The  defendant  Pengra  answered  separately,  denying  the 
allegations  of  the  complaint,  and  the  actions  were  dis- 
missed as  to  him. 
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The  cases  were  afterwards  submitted  to  the  court  for 
trial,  without  a  jurj,  upon  an  agreed  statement  of  the  facts 
or  evidence  in  the  case. 

From  this  statement  it  appears  that  section  23  of  said 
township  is  unsurveyed,  but  it  has  not  been  public  land 
since  prior  to  1881,  and  that  at  the  time  the  defendants  cut 
tlie  timber  on  section  22  of  said  township,  they  had  au- 
thority to  cut  and  remove  timber  from  said  section  23;  that 
said  section  22  is  public  land,  the  west  half  of  which  was 
surveyed  before  this  timber  was  cut  thereon,  and  the  line 
on  the  north  side  thereof  was  run  between  it  and  section 
15,  and  sections  23  and  14;  that  on  May  1,  1882,  Charles 
Williams  was  and  still  is  the  owner  of  a  tract  of  land — the 
quantity  of  which  is  not  stated — adjoining  the  north-west 
quarter  of  said  section  22,  and  that  in  said  month  of  May 
said  Charles  "took  up  a  homestead  claim"  thereon,  as  he 
supposed,  but  which  was,  in  fact,  on  the  north-west  quarter 
of  said  section;  that  said  north-west  quarter-section  and 
the  land  so  taken  for  a  homestead  were  fit  for  tillage  when 
the  timber  was  removed,  and  said  Charles  took  the  latter 
**for  the  purpose  of  preparing  the  same  for  tillage,  and  for 
that  purpose  removed  therefrom  in  the  spring  and  summer 
of  1882  six  hundred  thousand  feet  of  timber,  in  good  faith, 
for  the  purpose  of  preparing  said  land  for  tillage;"  and  in 
neither  case  was  said  timber  cut  with  any  intention  of  tres- 
passing on  the  public  lands  or  taking  timber  therefrom 
unlawfully;  and  that  all  of  said  timber  was  cut  into  logs  on 
the  land,  and  was  worth  twenty-five  cents  a  thousand  in  the 
tree,  and  seventy-five  cents  a  thousand  in  the  log,  and  no 
more. 

Under  the  timber  act  of  March  2,  1831  (4  Stat.  472; 
E.  S.,  sec.  2461),  the  cutting  or  removal  of  any  timber 
from  the  public  lands,  other  than  for  the  use  of  the  United 
States,  was  absolutely  prohibited,  under  a  penalty  of  not 
less  than  three  times  the  value  of  the  timber,  and  imprison- 
ment not  exceeding  twelve  months. 

But  the  courts  treated  the  pre-emption,  homestead,  and 
mining  acts,  subsequently  passed,  as  laws  upon  the  same 
subject,  by  which  the  timber  act  was  modified  so  as  to  per- 
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mit  the  occupants  of  the  public  lands,  under  these  several 
acts,  to  cut  and  remove  timber  therefrom  for  the  purposes 
for  which  they  were  thus  occupied,  but  not  otherwise.  And 
the  timber  so  cut  might  be  disposed  of  rather  than  de- 
stroyed.    {United States  v.  Nelson,  5  Saw.  68.) 

On  June  3,  1878,  congress  passed  a  special  timber  act 
(20  Stat.  89)  for  the  Pacific  states.  The  first  three  sections 
of  this  act  provide  for  the  sale  of  the  unsurveyed  public 
lands,  valuable  chiefly  for  timber,  but  unfit  for  cultivation. 
Section  4  provides  ''that  after  the  passage  of  this  act  it 
shall  be  unlawful  to  cut  or  cause  or  procure  to  be  cut  or 
wantonly  destroy  any  timber  growing  on  any  land  of  the 
United  States"  in  said  states,  "or  remove  or  cause  to  be 
removed  any  timber  from  such  public  lands  with  intent  to 
export  or  dispose  of  the  same,"  under  pain  of  punishment 
as  therein  provided,  with  a  proviso  that  nothing  therein 
contained  ''shall  prevent  any  miner  or  agriculturist  from 
clearing  his  land  in  the  ordinary  working  of  his  mining 
claim  or  preparing  his  farm  for  tillage,  or  from  taking  the 
timber  necessary  to  support  his  improvements." 

This  proviso  does  not  apply  to  any  but  lawful  settlers  on 
the  public  lands  under  the  pre-emption,  homestead,  or 
miuiug  acts,  with  the  intention  of  acquiring  the  title 
thereto.  By  this  proviso,  congress  in  effect  declared,  as 
the  courts  had  held,  that  notwithstanding  the  general  pro- 
hibition against  cutting  timber  on  the  public  lands,  such 
settlers  might  cut  timber  thereon  in  the  ordinary  course  of 
working  a  mine  or  preparing  a  farm  for  tillage.  But  in 
either  case  the  cutting  of  the  timber  must  be  subordinate, 
if  not  merely  incidental,  to  the  miniug  or  cultivation.  The 
latter  must  not  be  used  as  a  cloak  or  pretext  for  the  former. 
{United States  v.  Smith,  8  Saw.  107.) 

The  proviso  does  not  license  the  cutting  of  timber  for 
the  purpose  or  with  the  intention  of  disposing  of  the 
same.  The  section  expressly  forbids  this,  and  the  proviso 
does  not  allow  it.  A  mere  settler  on  the  public  lands  has 
no  right,  as  such,  to  cut  timber  thereon  for  the  purpose  of 
disposing  of  it  by  sale  or  otherwise.  And  yet  I  think  the 
act  of  1878  ought  to  be  construed  as  authorizing  a  settler 
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to  dispose  of  timber  which  he  cuts  in  good  faith  for  the 
purpose  of  clearing  his  land  for  present  cultivation.  What- 
ever timber  it  is  necessary  to  cut  to  prepare  the  land  for 
tillage,  the  settler  ought  to  be  allowed  to  dispose  of  to  the 
most  advantage  to  himself — to  sell  it  rather  than  destroy  it. 

But  this  is  a  privilege  easily  abused,  and  the  temptation 
to  do  so  is  very  stroug.  Therefore  it  ought  not  to  be  al- 
lowed except  upon  clear  proof  that  the  tillage  or  cultiva- 
tion has  kept  pace,  acre  by  acre  or  field  by  field,  with  the 
cutting  and  removal.  Otherwise  the  public  lands  will  soon 
be  pillaged  of  their  valuable  timber  by  the  contractors  and 
employees  of  mill-men,  working  under  the  guise  of  pre- 
emptors  and  homesteaders,  preparing  their  so-called  ''farms 
for  tillage."  But  "  tillage  "  means  husbandry — the  cultiva- 
tion of  the  land,  particularly  by  the  plough. 

In  Woodemvare  Co,  v.  United  States,  106  U.  S.  432,  it  was 
held  by  the  supreme  court  that  in  an  action  to  recover  dam- 
ages for  cutting  and  carrying  away  timber  from  the  public 
lands,  the  rule  for  assessing  them  is  as  follows:  1.  When 
the  defendant  is  a  wilful  trespasser,  the  full  value  of  the 
property  at  the  time  of  bringing  the  action,  with  no  deduc- 
tion for  his  labor  and  expense ;  2.  When  the  defendant  is 
an  unintentional  or  mistaken  trespasser,  the  value  at  the 
time  of  the  conversion,  less  the  amount  which  such  tres- 
passer has  added  to  it  value. 

It  is  admitted  that  the  timber  in  question  was  cut  and 
removed  from  the  public  lands  unlawfully.  But  it  is 
claimed  that  the  trespass  was  not  wilful,  but  the  result  of 
a  mistake,  and  therefore  the  damage  ought  to  be  confined 
to  the  value  of  the  timber  in  the  tree. 

On  the  argument  it  was  practically  admitted  by  the  coun- 
sel for  the  plaintiff  that  the  timber  cut  by  the  defendants  in 
the  summer  of  1881  was  cut  by  mistake.  But  it  is  not  ap- 
parent how  the  mistake  was  made;  nor  is  it  shown  that  any 
pains  or  care  was  taken  to  prevent  or  avoid  the  mistake. 
If  the  mistake  was  the  result  of  carelessness  or  indifference, 
I  do  not  think  it  is  such  a  mistake  as  ought  to  excuse  the 
defendants  from  paying  damages  as  wilful  trespassers. 
{Winchester  v.  Craig,  33  Mich.  207.) 
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Bat  the  claim  that  this  two  hundred  thousand  feet  of  tim- 
ber was  cut  by  mistake  is  not  contested  by  the  counsel  for 
the  plaintiff,  and  the  finding  of  the  court  will  be  that  the 
plaintiff  is  entitled  to  recover  fifty  dollars  damages  on  that 
account,  with  interest  from  December  31,  1881. 

The  six  hundred  thousand  feet  cut  upon  the  same  tract  in 
the  summer  of  1882,  by  the  defendant  George  Williams,  was 
also  cut  by  mistake;  that  is,  it  was  cut  upon  the  north-east 
quarter  of  section  22  instead  of  the  north-west  one,  where 
it  is  stated  he  intended  to  '^  take  up"  a  homestead  in  May 
of  that  year. 

Leaving  out  of  consideration  the  fact  that  more  or  less  of 
this  timber  was  cut  probably  a  month  before  this  home- 
stead is  alleged  to  have  been  taken,  the  district  attorney  in- 
sists that  there  is  no  such  mistake  or  inadvertence  in  the 
case  as  will  excuse  the  defendant  from  the  consequences  of 
a  wilful  trespass. 

There  is  no  fact  or  circumstance  in  the  case  tending  to 
show  that  the  defendant  ever  attempted  in  good  faith  to 
make  a  farm  on  either  the  north-east  or  west  quarter-sec- 
tion. Incidentally,  it  is  mentioned  in  the  statement  of  facts 
that  he  built  a  house  on  the  north-east  quarter,  but  for 
aught  that  appears  it  was  a  mere  logger's  hut.  There  is  no 
evidence  of  residence  or  cultivation,  or  even  intent  to  do 
so.  The  land  was  surveyed,  but  the  defendant  does  not 
appear  to  have  made  any  application  or  filed  any  statement 
in  the  land  office  evidencing  his  intention  to  make  a  home- 
stead thereon.  In  short,  nothing  was  done  on  either  quar- 
ter-section but  what  is  consistent  with  the  idea  that  the 
defendant  was  upon  the  land  simply  as  a  logger,  engaged 
in  getting  out  logs  for  the  Springfield  saw-mill. 

But  admitting  that  the  defendant  was  actually  on  the 
north-west  quarter  for  the  purpose  of  claiming  it  as  a  home- 
stead, that  fact  did  not  entitle  him  to  cut  the  timber  from 
it  with  intent  to  dispose  of  the  same,  or  otherwise,  only  so 
fast  and  far  as  he  put  the  land  in  cultivation.  It  is  not 
practicable  to  lay  down  any  absolute  rule  as  to  how  near 
the  cultivation  shall  keep  to  the  clearing — how  close  the 
plough  shall  follow  the  axe — but  it  is  clear  that  whoever  cuts 
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timber  on  the  public  lands  and  removes  it  therefrom  or  dis- 
poses of  it  must  be  prepared  to  show  that  he  is  a  lawful 
settler  thereon,  and  that  the  timber  was  cut  for  the  purpose 
of  clearing  and  cultivating  the  land,  and  not  otherwise. 
And  in  case  the  timber  is  sold  or  otherwise  disposed  of  for 
gain,  the  farther  the  clearing  is  ahead  of  the  cultivation 
the  stronger  is  the  presumption  that  it  was  out  with  such 
intent  and  not  to  prepare  the  land  for  tillage. 

If  the  defendant,  then,  had  cut  this  timber  upon  his 
alleged  homestead,  it  would,  under  the  circumstances,  have 
been  a  wilful  trespass.  His  mistake  is  immaterial.  It  only 
amounts  to  this:  that  whereas  he  intended  to  trespass  upon 
the  north-west  quarter,  he  inadvertently  got  over  the  line 
and  trespassed  upon  the  north-east  quarter. 

Bat  it  is  claimed  that  the  defendant  acted  in  good  faith; 
and  it  is  so  admitted  in  the  statement.  This  is  relied  upon 
by  counsel  to  repel  the  inference  from  the  circumstances, 
that  the  defendant  was  a  wilful  trespasser.  But  this  gen- 
eral statement  of  good  faith  is  necessarily  qualified  by  the 
admitted  facts  of  the  case.  Judged  by  these,  it  may  be  ad- 
mitted that  the  defendant  so  far  acted  in  good  faith  that 
when  he  was  cutting  on  one  quarter  he  thought  he  was  cut- 
ting on  the  other.  And  this  is  probably  as  far  as  it  was 
intended  to  go.  But  the  facts  of  the  case  prevent  the  con- 
clusion that  he  could  have  honestly  believed  that  he  was 
entitled  to  cut  timber  for  sale  on  either  quarter.  The  tim- 
ber on  these  lands  probably  constitutes  their  chief  value. 
Ample  provision  is  made  for  their  sale  to  those  who  want 
to  purchase  them,  and  also  for  the  use  of  the  timber  by  the 
miner  and  agriculturist  who  settle  upon  them  for  these 
purposes.  But  the  liberality  of  the  government  in  this  re- 
spect ouglit  not  to  be  used  to  screen  those  lawless  depre- 
dators who  go  upon  the  public  land  in  the  guise  of  settlers, 
and  then  cut  and  remove  the  timber  therefrom  upon  the 
pretence  of  preparing  it  for  **  tillage."  (JVoodemoai^e  Co,  v. 
United  Slates,  106  U.  S.  437.) 

The  finding  in  this  case  will  be  that  the  plaintiflf  is  en- 
titled to  recover  the  value  of  the  timber  after  it  was  cut  into 
^gs — four  hundred  and  fifty  dollars,  with  interest  from 
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December  31,  1882— and  if  the  case  stated  bad  gone  as  far 
as  it  might,  and  probably  ought,  the  measure  of  damages 
would  have  been  the  value  of  the  logs  when  delivered 
at  the  saw-mill  in  Springfield. 


Hampton,  Ex'r,  etc.,  v.  Truckee  Canal  Co. 

CiBCurr  CotJBT,  Dibtriot  op  Nevada. 
NOVEMBEB  24,  1883. 

1.   JtraiSDICTION— FOKECLOSURE  OF  MECHANICS'  LlEKS— StTIT  BY  ASSIGNEE— 

Averments  as  to  Citizenship — Act  of  March  3,  1875. — Where  the 
assignee  of  a  mechanic's  lien  seeks  to  enforce  and  foreclose  such  lien  in 
a  circuit  court  of  the  United  States,  it  must  affirmatively  and  clearly 
appear  from  the  bill  filed  that  the  court  had  jurisdiction  as  to  all  of  the 
original  lien  claimants;  and  'where  no  averment  as  to  the  citizenship  of 
some  of  such  claimants  is  made  in  an  amended  bill,  it  will  be  presumed 
that  they  are  citizens  of  the  state  where  the  suit  is  brought,  and  the  bill 
will  be  dismissed  for  want  of  jurisdiction. 

Before  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 

Suit  in  equity  to  foreclose  certain  mechanics'  liens.  The 
opinion  states  the  facts. 

W.  E.  F.  Deal,  for  the  complainant. 

C.  8.  Varian,  B.  H,  Lindsey,  and  R.  M.  Clarke^  for  the 
defendant. 

Bj  the  Court,  Sabin,  J.  This  suit  was  brought  in  this 
court  by  C.  P.  Hubbeil,  since  deceased,  a  citizen  of  the 
state  of  California,  against  the  defendant,  a  Nevada  corpo- 
ration, to  foreclose  certain  liens,  usually  called  mechanics' 
liens,  set  forth  in  the  bill  of  complaint.  The  liens  sought 
to  be  foreclosed  and  enforced  against  defendant  are  one 
hundred  and  twenty-two  in  nutnber,  aggregating  one  hun- 
dred and  fifteen  thousand  and  fifty-nine  dollars  and  sixty- 
six  cents  in  amount.  They  are  classified  as  contractors', 
subcontractors',  materialmen's,  and  laborers'  liens.  Com- 
plainant Hubbeil  deriyed  title  to  these  liens  through  vari- 
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0U9  assignments,  direct  and  intermediate,  to  himself.  Of 
these  liens,  one  hundred  and  twelve  were  assigned  by  the 
original  lien-holders  to  J.  C.  Hampton,  and  by  him  assigned 
to  Hubbell;  three  were  assigned  to  J.  C.  Hampton  &  Co., 
and  by  said  firm  to  Hubbell;  two  to  S.  W.  Lee,  and  by 
him  to  Hubbell;  and  five  were  assigned  by  the  original 
lien-holders  directly  to  Hubbell. 

The  original  bill  of  complaint  was  silent  as  to  the  citizen- 
ship of  all  of  the  original  lien-holders,  and  also  as  to  the 
citizenship  of  J.  C.  Hampton,  J.  C\  Hampton  &  Co.,  and 
S.  W.  Lee,  intermediate  assignees  of  one  hundred  and  seven- 
teen of  these  liens,  and  the  immediate  assignors  of  com- 
plainant. Objection  having  been  raised  as  to  the  suffi- 
ciency of  the  bill  on  this  point,  complainant  filed  an 
amended  bill,  June  5,  1882,  alleging  that  one  hundred  and 
thirteen  of  the  original  owners  of  said  liens  named  in  the 
amended  bill  were  Chinamen,  and  subjects  of  the  emperor 
of  China  at  the  date  of  the  filing  of  both  the  original  and 
amended  bill  of  complainant.  The  amended  bill,  however, 
was  wholly  silent  as  to  the  citizenship  of  the  other  nine 
original  lien  owners,  and  also  as  to  the  citizenship  of  J.  C. 
Hampton,  J.  C.  Hampton  &  Co.,  and  S.  W.  Lee,  inter- 
mediate assignees  of  one  hundred  and  seventeen  of  the 
liens  sought  to  be  foreclosed.  The  demands  of  the  nine 
lien-holders  whose  citizenship  is  not  set  forth  aggregate  the 
sum  of  four  thousand  eight  hundred  and  ninety  dollars  and 
fifty-two  cents,  in  amounts  varying  from  two  thousand  five 
hundred  and  eighty-four  dollars  and  sixty-six  cents  to 
thirty-three  dollars. 

This  omission  in  the  amended  bill  of  any  averment  as  to 
the  citizenship  of  these  nine  original  lien  claimants  may  be 
considered  as  an  admission  that  they  were  citizens  of  Ne- 
vada at  the  time  of  the  commencement  of  this  action,  since, 
had  their  citizenship  been  such  as  to  bring  them  within  the 
statute  giving  this  court  jurisdiction,  it  certainly  would 
have  been  set  forth  in  the  amended  bill  prepared  and  filed 
expressly  to  obviate  any  supposed  jurisdictional  defect  in 
the  original  bill.  If,  however,  this  presumption  is  not  in 
fact  true,  still   the   bill  is  fatally  defective  on  this  point. 
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The  jurisdiction  of  the  court  as  to  all  parties  must  affirma- 
tively and  clearly  appear  by  the  pleadings,  and  this  not  by 
way  of  description  or  recital,  but  by  positive  averment. 

The  rulings  of  the  supreme  court  upon  this  point  have 
been  uniform,  and  without  exception.  In  Brown  v.  Keene, 
8  Pet.  112,  the  court  says:  "The  decisions  of  this  court  re- 
quire that  the  averment  of  jurisdiction  shall  be  positive, 
that  the  declaration  shall  state  expressly  the  fact  on  which 
jurisdiction  depends.  It  is  not  sufficient  that  jurisdiction 
may  be  inferred  argumentatively  from  its  averments."  In 
Ex  parte  Smithy  94  U.  8.  455,  the  court  says:  "No  pre- 
sumptions arise  in  favor  of  the  jurisdiction  of  the  federal 
courts." 

The  statute  of  March  3,  1875,  controlling  the  jurisdiction 
of  the  court  in  this  matter,  reads  as  follows:  "Nor  shall 
any  circuit  or  district  court  have  cognizance  of  any  suit, 
founded  on  contract,  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  there- 
on if  no  assignment  had  been  made,  except  in  cases  of 
promissory  notes,  negotiable  by  the  law  merchant  and  bills 
of  exchange." 

In  this  case  it  does  not  appear  by  the  original  or  amended 
bill  that  any  one  of  these  nine  original  lien  owners,  whose 
citizenship  is  not  set  forth  in  the  amended  bill,  could  have 
prosecuted  an  action  in  this  court,  upon  any  of  those  liens, 
"if  no  assignment  had  been  made."  But  such  fact  must 
appear,  or  the  court  has  not  jurisdiction.  Section  11  of  the 
judiciary  act  of  1789  does  not  materially  differ,  upon  the 
point  here  involved,  from  the  act  of  1875,  supra;  and  the 
rulings  of  the  supreme  court  upon  section  11  of  the  act  of 
1789  are  applicable  in  this  case.  {Broivn  v.  Keene^  8  Pet. 
112;  Jackson  v.  Ashton,  Id.  148;  Montalet  v.  Murray,  4  Cranch, 
46;  Ccn^hin  v.  County  of  Black  Hawk,  105  U.  S.  659;  Sere  v. 
Pitot,  6  Cranch,  332;  Bradley  v.  Rhine's  AdmWs,  8  Wall. 
393;  Mollarh  v.  Torrance,  9  Wheat.  537;  Morgan's  ExW  v. 
Oray,  19  Wall.  81.  We  think  there  is  no  conflict,  upon  the 
point  here  involved,  in  the  rulings  of  auj'  of  the  national 
courts. 

It  was  suggested,  upon  argument,  that  the  citizenship  of 
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these  Diue  original  lien-holders  was  immaterial,  since  com- 
phiinanfc  owned  all  of  the  one  hundred  and  twentj-two  liens, 
and  hence  none  of  the  other  lien  claimants  could  be  preju- 
diced; and  further,  that  the  amount  claimed  by  them  is  em- 
braced in  the  lien  filed  by  Linn  Chung  &  Co.,  as  original 
contractors,  for  fifty  thousand  dollars,  and  is  also  embraced 
in  the  lien  filed  by  Ah  Wan,  as  a  subcontractor,  for  the  same 
amount.  The  merit  of  the  suggestion  is  not  clear;  but  were 
it  so,  it  could  scarcely  prevail  against  the  positive  provision 
of  the  statute.  While  the  national  courts  may  be  invoked,  in 
proper  cases,  to  give  effect  to  and  enforce  statutory  liens  and 
remedies  provided  by  a  state,  yet  in  such  proceedings  they 
are  guided  by  the  state  statute,  and  follow,  as  nearly  as  pos- 
sible, the  course  indicated  therein.  Should  the  court  pro- 
ceed to  examine  this  case  upon  the  merits,  it  would  be  as 
necessary  for  it  to  investigate  and  determine  how  much,  if 
anything,  was  due  upon  each  of  these  nine  liens  as  it  would 
to  investigate  and  determine  how  much  might  be  due  upon 
any  or  all  of  the  other  one  hundred  and  thirteen  liens.  The 
liens  can  not  be  singled  out  or  segregated,  and  some  of  them 
considered  and  others  not  considered.  Some  of  the  liens 
might  be  valid  under  the  state  statute,  and  others  be  fatally 
defective  for  non-compliance  with  the  statute  in  perfecting 
them.  It  might  appear  that  the  lien  of  Linn  Chung  &  Co. 
and  that  of  Ah  Wan,  for  fifty  thousand  dollars  each,  were 
defective  and  could  not  be  enforced,  and  that  all  of  the  other 
liens  were  valid  and  binding  upon  the  defendant,  and  com- 
plainant entitled  to  judgment  thereon.  The  liens  must  each 
be  examined,  and  their  validity  under  the  statute  deter- 
mined, as  well  as  the  amount  due,  and  the  rank  of  each 
declared.  (Nev.  Stat.  1875,  c.  64,  sec.  11.)  And  this  is 
evidently  the  theory  on  which  the  bill  of  complaint  was 
framed.  If  it  was  immaterial  to  complainant  whether  or 
not  these  nine  liens  be  adjudicated  upon,  why  were  they  set 
forth  in  the  bill,  and  judgment  invoked  upon  them  as  well 
as  upon  the  other  one  hundred  and  thirteen  liens  ?  and  why 
did  complainant  purchase  them  if  not  beneficial  to  him 
in  some  way?  And  if  beneficial,  he  is  entitled  to  such  ben- 
efit. 
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It  is  further  insisted  bj  complainant  ''that  the  liens  in 
this  case  are,  in  no  sense  of  the  word,  contracts," and  hence 
are  not  within  the  act  of  congress.  While  it  may  be  true 
that  a  lien  pe)*  se  is  not  a  contract,  yet  all  liens  of  the  nature 
set  forth  in  the  bill  in  this  action  arise  and  are  based  upon 
contract,  express  or  implied.  The  lien  itself  is  merely  an 
instrumentality,  a  special  remedy  given,  by  which  the  con- 
tract may  be  enforced.  The  assignment  of  a  mere  lien 
would  be  idle — would  confer  no  right  of  action  upon  the 
assignee  thereof — if  such  assignment  did  not  also  transfer 
the  debt  secured  by  the  lien.  A  debt  is  a  sum  of  money 
due  upon  contract,  express  or  implied,  or  established  by 
judgment.  The  debt  transferred  is  the  substantial  thing; 
the  lien  is  an  incident  thereto— a  statutory  remedy  which 
the  assignee  may  pur^ue,  or  he  may  waive  it  and  pursue  his 
common-law  remedy  to  recover  the  debt.  The  lieu  itself 
may  expire  by  limitation,  if  suit  be  not  commenced  to  en- 
force it  within  six  months  after  the  same  has  been  filed  for 
record.  (Nev.  Stat.  1875,  c.  64,  sec.  8.)  But  the  debt 
would  not  be  extinguished  by  the  expiration  of  the  lien, 
and  it  could  be  enforced  by  proper  remedy.  The  statute 
above  cited  cannot  bear  the  construction  sought  to  be  put 
upon  it.  Section  5  of  the  act  makes  it  obligatory  upon  the 
lien  claimant  that  he  state  in  his  claim  the  ''terms,  time 
given,  and  conditions  of  his  contract;"  and  the  entire  act  is 
based  upon  the  supposition  of  a  contract,  express  or  im- 
plied, between  the  parties.  The  words  **  contractor," 
"subcontractor,"  "debt,"  "creditor,"  etc.,  are  of  constant 
recurrence  in  the  act.  And  it  is  not  clear  how  a  state  can 
authorize  or  empower  one  person  to  charge  an  arbitrary  lieu 
against  the  property  of  another  person,  no  privity,  or  con- 
tract, express  or  implied,  existing  between  such  persons. 
Without  considering  this  objection  further,  it  will  be  sufli- 
cient  to  observe  that  this  action  is  certainly  brought  to  en- 
force the  terms  of  a  contract  fully  set  forth  in  the  bill  of 
complaint.  As  it  does  not  appear  from  the  amended  bill 
that  any  of  these  nine  original  lien-holders,  whose  citizen- 
ship is  not  set  forth,  could  have  maintained  an  action  in 
this  court  to  foreclose  or  enforce  any  of  those  liens,  it  fol- 
25 
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lows  that  their  assignee  could  not  do  so.  On  this  point 
there  is  no  conflict  in  the  decisions. 

We  do  not  deem  it  necessary  to  decide  whether  or  not 
this  action  could  be  maintained  by  complainant,  as  the  as- 
signee of  J.  C.  Hampton,  J.  C.  Hampton  &  Co.,  and  S.  W. 
Lee,  intermediate  assignees  of  a  portion  of  the  liens,  they 
being  presumably  citizens  of  Nevada,  and  defendant  being 
a  Nevada  corporation.  The  decisions  on  this  point  seem  to 
be  somewhat  conflicting.  {Bradley  v.  Shine's  Adm'rs,  8 
Wall.  396;  Alollan  v.  Torrance,  9  Wheat.  537;  Mcxrgan's  ExW 
V.  Gray,  19  Wall.  81.  Contra:  See  JVilson  v.  Fisher's  Ex'rs, 
Baldw.  133;  Dundas  v.  Botvler,.3  McLean,  204;  Milledollar 
V.  Bell,  2  Wall.  jun.  334.)  But  upon  the  case  as  presented 
in  the  original  and  amended  bills,  we  think  this  court  has 
no  jurisdiction  in  this  case.  We  call  attention  to  the  fifth 
section  of  the  act  of  March  3, 1875,  and  to  the  ruling  of  the 
supreme  court  thereon,  in  Williams  v.  Notlawa,  104  TJ.  S. 
209.  It  is  a  matter  of  regret  that  the  decision  of  the  court 
on  this  question  of  jurisdiction  was  not  had  before  the  case 
had  gone  to  the  extent  to  which  it  has  proceeded,  it  being 
now  submitted  for  judgment  upon  the  testimony  and  proofs 
taken.  But  we  cannot  examine  the  case  upon  the  merits. 
It  must  therefore  be  dismissed  from  this  court  for  want  of 
jurisdiction,  without  costs,  and  without  prejudice  to  com- 
plainant. 

Let  decree  be  entered  accordingly,  and  without  prejudice. 


John  Boyle  v.  L  W.  Case  et  al. 

Circuit  Court,  District  op  Oregon. 
November  28,  1883. 

1.  Compensatory  Damages— The  Elements  of,  Stated. — A  person  receiv- 

ing a  wilful  injury  from  another  is  entitled  to  recover  compensatory  dam- 
ages therefor,  irrespective  of  the  motive  of  the  ^-rong-doer,  or  his  own 
calling  or  condition  in  life. 

2.  Punitive  Damages.— When  allowed  in  addition  to  compensatory  dam- 

ages, and  what  for. 

3.  Vigilance  Committee. — No  plea  of  the  public  good  or  safety  can  justify 

a  voluntary  assemblage  of  people  in  iuilictinga  personal  injury  upon  any 
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individual;  but  in  an  action  to  recover  damages  therefor,  the  jury,  in 
considering  whether  the  plaintiff  is  entitled  to  punitive  damages  or  not, 
may  and  ought  to  take  into  account  the  causes  or  motives  which  led  the  ' 

defendants  to  do  the  wrong  complained  of. 

Before  Deady,  District  Judge. 

This  was  an  action  brought  against  the  defendants,  I. 
W.  Case,  Phillip  Johnson,  C.  W.  Fulton,  M.  M.  McCabe, 
and  J.  W.  Hume,  to  recover  damages  for  imprisoning  and 
whipping  the  plaintiff  while  acting  as  members  of  a  vigi- 
lance committee  in  the  town  of  Astoria,  in  July,  1883.  It 
was  tried  with  a  jury,  who  found  a  verdict  for  the  plaintiff 
in  the  sum  of  one  thousand  dollars. 

Mr.  A.  H.  Tanner  J  Mr.  Robert  Bybee,  and  Mr.  W.  Carey 
Johnson^  for  the  plaintiff. 

Mr.  George  H.  Williams,  Mr.  Bvfiis  Mallory,  and  Mr.  W. 
Lair  HiU,  for  the  defendants. 

Deady,  J.,  charging  the  jury.  Genilemen  of  the  Jury: 
You  have  heard  the  allegations  of  the  parties,  the  evidence 
offered  in  support  of  them,  and  the  argument  of  the  respec- 
tive counsel. 

It  now  remains  for  you  to  determine  the  issue  between 
them,  under  the  instructions  of  the  court. 

The  plaintiff  claims  that  the  defendants  in  this  action,  in 
connection  with  others,  unlawfully  arrested  him  at  Astoria 
on  the  sixth  of  July  last,  and  confined  him  in  jail;  that  they 
pretended  to  try  him,  and  sentenced  him  to  receive  twenty- 
five  lashes  on  his  bare  back,  and  in  pursuance  of  said  sen- 
tence caused  him  to  be  blindfolded,  gagged,  and  taken  from 
the  jail  during  the  following  night,  onto  the  hill  back  of 
the  town,  where  he  was  first  tantalized  or  tortured  by  the  in- 
formation that  he  was  to  be  hanged,  and  then  to  receive  two 
hundred  lashes;  and  finally  was  whipped  on  the  bare  back 
with  a  cat-o'-nine-tails — ^five  men  giving  him  five  lashes  each, 
when  he  was  sworn  upon  his  knees  never  to  reveal  what 
took  place  on  that  occasion,  nor  to  barm  any  one  engaged 
in  the  transaction;  that  he  was  then  taken  back  to  the  jail, 
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where  lie  was  left  until  morning,  when  he  was  taken  in  irons 
to  the  Portland  steamboat  and  sent  away  on  her,  for  which 
he  brings  this  action  to  recover  twenty-five  thousand  dollars 
damages. 

These  facts  are  substantially  admitted  by  the  defendants; 
and  of  course  there  is  no  absolute  defense  to  this  action, 
and  none  is  attempted  to  be  made. 

The  burden  of  the  defense,  so  far  as  it  goes,  is,  that  the 
acts  of  which  the  plaintiff  complains  were  done  under  cir- 
cumstances that  will  not  warrant  or  justify  you  in  giving 
him  what  are  called  punitive  or  exemplary  damages;  and 
that  he  ought  not  to  recover  more  than  nominal  damages. 
It  is  admitted  that  he  is  entitled  to  what  are  called  com- 
pensatory damages,  and  therefore  you  must  find  a  verdict 
for  the  plaintiff  in  some  amount.  In  this  respect  you  have 
no  discretion.  You  must  find  a  verdict  for  such  damages 
as  will,  in  your  judgment,  compensate  the  plaintiff  for  the 
wrong  and  injury  he  has  sustained  at  the  hands  of  the  de- 
fendants. 

What  constitutes  or  may  enter  into  the  estimate  of  com- 
pensatory damages  is  well  stated  in  section  615  of  Field's 
Law  of  Damages,  from  which  I  read  to  you  as  follows:  "As 
a  summary  of  the  element  of  damages  in  such  cases  it  may 
be  remarked,  that  all  cases  of  simple  trespass,  when  no 
element  of  outrage  or  malice  enters  into  the  commission  of 
the  offense,  only  compensatory  damages  should  be  allowed, 
or  such  as  will  compensate  the  party  for  actual  injuries,  in- 
cluding loss  of  time,  medical  and  other  expenses,  physical 
pain,  and  mental  anguish;  as  these  are  fairly  and  reasonably 
the  plain  consequences  of  the  injury." 

The  value  of  one's  time  depends  on  circumstances.  Where 
a  person  is  in  the  receipt  of  a  large  salary,  or  has  impor- 
tant matters  committed  to  his  charge,  his  time  is  correspond- 
ingly valuable.  But  when  he  is  not  engaged  in  any  busi- 
ness or  has  no  lawful  vocation,  or  is  incapable  of  earning 
more  than  a  mere  living  or  less,  his  time  is  less  valuable. 
You  must  judge  from  the  circumstances  what  loss  the 
plaintiff  has  sustained  on  this  account. 

He  testifies  that  he  suffered  from  the  effects  of  the  beating 
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about  two  months.  But  how  long  he  was  thereby  incapaci- 
tated from  doing  anything  that  he  could  or  would  do  under 
ordinary  circumstances  you  must  judge. 

There  is  no  evidence  of  medical  expense  or  medical  treat- 
ment, except  the  cursory  examination  of  his  back  at  Dr. 
Chapman's  oflSce,  for  which  no  charge  appears  to  have  been 
made. 

The  three  important  heads  under  which  you  will  be  called 
upon  to  consider  the  subject  of  compensatory  damages  are 
the  physical  pain,  the  mental  anguish,  and  the  personal  in- 
dignity caused  by  and  attendant  upon  the  transaction. 

The  physical  pain  and  mental  anguish  which  the  plaintiff 
must  have  suffered  under  the  circumstances  cannot  be  ex- 
actly measured  by  dollars  and  cents,  but  the  law  cannot 
give  any  other  compensation,  and  leaves  it  to  your  judgment 
founded  upon  your  experience  and  knowledge  of  men  and 
things  to  fix  the  amount  which  he  ought  to  have. 

You  are  also  to  consider  the  pei'sonal  indignity  involved 
in  the  matter.  A  formal  whipping  is  calculated  to  disgrace 
a  man — to  dishonor  him  in  the  eyes  of  the  community  or  his 
fellows. 

But  in  this  respect  you  will  consider  who  the  plaintiff  is. 
All  men  are  considered  equal  before  the  law,  but  they  are  sel- 
dom so  in  fact.  In  their  condition  and  circumstances  men 
are  unequal.  A  man  whose  life  is  low,  coarse,  and  brutal, 
who  is  accustomed  to  brawls,  to  knock-down  and  drag-out, 
may  not  feel  the  same  degree  of  suffering  and  shame  at  be- 
ing beaten  or  whipped  as  one  who  lives  a  higher  and  purer 
life,  and  who  deserves  and  is  accustomed  to  receive  from 
his  associates  and  the  community  personal  esteem  and  favor- 
able consideration.  As  I  have  said,  what  may  be  a  great 
indignity  to  one  person  may  not  be  felt  to  be  such  by  an- 
other. Apply  these  suggestions  to  the  circumstances  of  this 
case,  as  they  appear  to  you  from  the  evidence,  and  allow 
the  plaintiff  what  you  think  right  on  this  account. 

In  estimating  compensatory  damages  in  this  case,  you 
will  endeavor  to  reach  a  fair  and  just  conclusion.  And  in 
this  respect  your  conclusion  ought  not  to  be  unfavorably 
affected  towards  the  plaintiff  by  the  number  and  respect- 
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ability  of  the  defendants,  or  the  character  of  the  motives  or 
causes  which  induced  them  to  act.  Nor  should  these  dam- 
ages be  diminished,  so  far  as  the  physical  pain  and  mental 
anguish  are  concerned,  by  the  fact  that  the  plaintiff  is  an 
obscure  man  in  the  lower  walks  of  life — that  he  is  a  bar- 
tender, a  professional  gambler,  or  even  a  vagrant.  The 
physical  pain  and  mental  anguish,  which  you  find  from  the 
evidence  the  plaintiff  suffered  from  the  whipping  and  the 
attendant  circumstances,  you  ought  by  your  verdict  to  com- 
pensate him  for,  irrespective  of  his  calling  or  condition  in 
life. 

But  the  damages  to  be  allowed  for  the  indignity  and  dis- 
grace involved  in  his  treatment  by  the  defendants  depend 
largely,  as  I  have  said,  upon  such  circumstances. 

You  will  next  consider  whether  the  plaintiff  is  entitled  to 
punitive  damages,  and  if  so,  how  much. 

Punitive  damages  are  such  as  are  allowed  by  way  of 
punishment  of  the  defendant,  to  discourage  the  commission 
of  the  wrong,  as  well  as  for  compensation  to  the  plaintiff. 

On  this  subject,  the  author  from  whom  I  have  just  read 
says:  ** That  when  the  elements  of  outrage,  oppression,  or. 
malice  enter  into  the  commission  of  the  offense,  exemplary 
or  punitive  damages  may  be  allowed;  and  the  jury  are  not 
limited  to  actual  compensation,  but  blending  together  the 
rights  of  the  injured  party  and  the  interests  of  the  com- 
munity, they  may  give  such  a  verdict  as  will  compensate  for 
the  injury  received,  and  at  the  same  time  inflict  some 
punishment  upon  the  defendant  for  his  wrongful  act." 
(Field  on  Damages,  sec.  615.) 

It  was  with  a  view  of  enabling  you  to  judge  fairly  and 
justly  in  this  matter  that  the  court  allowed  the  defendants 
to  give  evidence,  showing  how  this  committee,  that  caused 
the  plaintiff  to  be  arrested  and  punished,  originated — its 
general  purpose  and  conduct,  and  particularly  as  respects 
the  plaintiff. 

It  appears  from  the  evidence  that  this  organization  had 
its  origin  in  this  wise: 

On  July  2,  1883,  a  large  and  destructive  fire  occurred  in 
Astoria.     At  the  time,  the  place  was  fall  of  people,  more  or 
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less  transient  and  doubtful  in  their  character,  connected 
with  the  fisheries,  and  the  riot  and  dissipation  which  seems 
to  be  incident  to  that  season. 

The  community  was  excited  by  the  fire — by  the  destruction 
of  property — and  the  loss  of  a  large  amount  of  personal 
property  which  appears  to  have  been  carried  away  from  the 
burning  buildings  and  vicinity.  The  roadway  over  the 
water  between  the  upper  and  lower  town  was  partially  de- 
stroyed by  the  fire.  There  were  but  six  regular  policemen, 
and  they  were  fatigued  and  worn  out  with  watching  and  run- 
ning to  and  fro  night  and  day.  Under  these  circumstances, 
the  mayor  of  the  town,  Mr.  John  Hahn,  issued  a  proclama- 
tion, calling  a  meeting  of  the  council  and  of  the  citizens, 
to  take  into  consideration  the  repair  of  the  roadway  and  the 
appointment  of  special  policemen.  In  this  there  was  nothing 
wrong.  The  proposition  involved  the  question  of  extraor- 
dinary expense,  and  whether  the  roadway  should  be  repaired 
by  general  taxation  or  not,  and  the  citizens  were  asked  to 
meet  with  the  council  for  the  purpose  of  advising  it  in  this 
emergency.  The  meeting  advised  the  appointment  of  forty 
special  policemen,  and  called  upon  the  citizens  to  volunteer 
their  services  as  such,  which  suggested  the  agreement  out 
of  which  this  committee  came.     It  reads  as  follow: 

"We,  the  undersigned  citizens  of  Astoria,  hereby  pledge 
ourselves,  in  view  of  any  riot  or  any  other  lawless  body  in 
our  city,  to  arrest  under  the  direction  of  the  mayor  and  cliief 
of  police  of  our  city,  and  to  quell  the  same  by  arms  or  oth- 
erwise." 

There  does  not  appear  to  be  anything  improper  about 
this  agreement.  It  was  the  result  of  the  suggestion  that 
all  good  citizens  should  be  ready  to  volunteer  in  aid  of  the 
town  authorities.  And  by  way  of  manifesting  who  would 
do  so,  this  paper  was  prepared  and  signed  by  some  one 
hundred  and  twenty-three  persons. 

Out  of  this  agreement  came  this  committee,  called  the 
citizens'  or  vigilance  committee.  The  mayor  testifies  that 
he  had  no  expectation  they  would  "try"  anybody,  and  that 
he  did  not  approve  of  any  such  proceedings.  But,  as  is 
usual  in  such  cases,  the  larger  body  appears  to  have  taken 
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control,  and  the  town  council,  as  such,  disappeared  in  the 
citizens  committee,  which  at  once  assumed  some  degree  of 
permanence.  In  the  mean  time  the  timid,  prudent,  or  dis- 
trustful fell  into  the  background,  while  the  more  earnest, 
confident,  enthusiastic,  or  reckless  came  to  the  front  and 
took  the  lead. 

The  committee,  having  thus  assumed  the  authority  to  ex- 
ist in  place  of  the  council,  began  to  look  around  for  some- 
thing to  do — something  to  justify  its  existence.  The  first 
thing  it  did  was  to  give  notice  to  some  sixteen  persons, 
whom  it  considered  oboxious  or  dangerous,  to  leave  the 
town.  Its  information  in  this  respect  appears  to  have  been 
received  from  the  chief  of  police.  One  of  these  notices  was 
left  with  the  plaintiff,  who  declined  to  receive  it  or  obey  it. 
Three  or  four  days  afterward  he  was  arrested  by  the  chief 
of  police  on  the  order  of  the  committee,  without  any  charge, 
and  put  in  jail,  in  irons.  Within  a  few  hours  he  was  taken 
to  the  committee-room,  where  he  had  a  hearing  before  the 
committee,  then  composed  of  thirty  or  forty  persons,  the 
defendant,  Mr.  Case,  being  in  the  chair. 

Tlie  plaintiff  was  examined  as  to  his  life,  pursuits,  and 
conduct,  from  which  it  appeared  that  he  was  a  native  of 
Canada — had  lived  a  short  time  in  Arizona,  from  whence 
he  came  to  Astoria  a  few  weeks  before;  that  he  was  a  gam- 
bler by  profession,  and  was  then  also  tending  bar,  more  for 
the  purpose  of  exempting  himself  from  the  charge  of 
vagrancy  than  otherwise;  that  he  had  been  arrested  some 
time  before  the  fire  for  carrying  a  pistol,  and  forfeited  his 
bail. 

No  charge  of  any  specific  crime  was  laid  against  him,  and 
on  the  foregoing  facts,  and  the  further  one  that  he  had 
refused  to  leave  the  town  when  warned,  the  committee  de- 
termined that  he  should  be  punished  by  twenty-five  lashes, 
and  sent  away.  He  was  then  returned  to  jail,  and  left  there 
until  about  twelve  o'clock  at  night,  when  he  was  taken  out 
and  whipped,  as  has  been  stated. 

It  is  claimed  by  the  defendants  that  their  conduct,  how- 
ever unlawful,  was  influenced  solely  by  a  desire  to  promote 
the  public  safety  in  an  extraordinary  emergency,  and  not 
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by  any  malice  or  ill-will  towards  the  plaintiff  personally. 
There  is  no  evidence  that  any  of  the  committee,  and  partic- 
ularly these  defendants,  ever  had  any  difficulty  with  the 
plaintiff,  or  that  any  relation  ever  existed  between  them 
from  which  it  might  be  inferred  that  they  or  any  of  them 
entertained  any  unkind  feelings  toward  the  plaintiff. 

On  the  other  hand,  it  is  claimed  by  the  plaintiff  that  the 
disturbance  and  danger  attending  the  fire  had  practically 
passed  away  before  his  arrest,  and  that  the  defendants  were 
actuated  by  a  desire  to  punish  him  because  he  had  pre- 
sumed to  disregard  their  notice  to  leave  town;  and  tbat  the 
sentence  was  imposed  upon  him,  not  for  the  public  good, 
but  as  a  punishment  for  having  dared  to  brook  the  author- 
ity of  the  committee,  and  was  also  carried  into  execution 
with  circumstances  of  wanton  oppression  and  cruelty. 

Much  has  been  said  to  you  in  this  connection  by  the 
leading  counsel  for  the  defendants  in  extenuation,  if  not 
justification,  of  vigilance  and  citizens'  committees,  and  it  is 
maintained  that  there  are  times  when  the  people  of  a  place 
are  justified  in  taking  the  law  into  theixown  hands,  and  ad- 
ministering justice  in  obedience  to  the  methods  of  a  higher 
law  than  that  found  in  the  books. 

But,  gentlemen,  we  are  here  as  ministers  of  the  law  of 
the  land,  and  we  do  not  know  or  recognize  any  other.  We 
have  taken  a  solemn  oath  to  administer  this  law  and  be 
governed  by  it  in  the  determination  of  this  case.  When 
we  lose  .our  hold  on  this  storm-tried  anchor,  we  are  adrift, 
without  rudder  or  compass,  on  the  dangerous  sea  of  preju- 
dice, passion,  and  falsehood. 

But  at  the  same  time,  when  you  are  called  upon  to  ascer- 
tain and  characterize  the  motives  of  the  defendants  with  a 
view  of  measuring  the  degree  of  culpability  that  attaches  to 
their  conduct,  yon  must  not  shut  your  eyes  to  the  facts  that 
surrounded  the  transaction.  This  is  not  the  first  vigilance 
committee  that  has  usurped  the  functions  of  municipal  gov- 
ernment in  this  country,  and  while  our  towns  are  governed 
by  the  illicit,  vagrant,  and  irresponsible  classes,  it  may  not 
be  the  last. 

But,  in  my  judgment,  vigilance  committees  are  but  a 
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choice  of  evils.  They  may  palliate  for  a  time,  but  cannot 
cure  the  disease  that  provokes  them,  and  in  the  long  run 
will  probably  aggravate  it,  by  bringing  all  established  law 
and  authority  into  disrepute.  If  the  good  citizens  of  As- 
toria— the  tax-payers — had  attended  to  their  municipal 
affairs  as  they  ought  to  have  done,  this  trouble  would  prob- 
ably have  never  come  upon  them.  But  this  class  are  gen- 
erally engrossed  in  their  private  affairs — ^given  over  to  the 
pursuit  of  wealth,  adding  dollar  to  dollar  and  acre  to  acre — 
and  leave  the  government  of  the  town  to  the  idle,  illicit, 
propertyless,  and  vagrant  classes.  And  here  lies  the  source 
of  this  evil,  and  probably  it  will  never  be  permanently  cured 
until  the  right  to  vote  in  municipal  elections  is  confined  to 
those  who  contribute  to  the  support  of  the  corporation  and 
are  directly  interested  in  its  well-doing. 

With  this  statement  of  the  case  and  the  claims  of  the 
parties,  I  submit  the  matter  to  you  to  say  what  damages  the 
plaintiff  ought  to  have  and  the  defendants  to  pay. 

The  court  is  the  judge  of  the  law,  and  the  juiy  of  the 
facts.  Therefore  what  I  have  said  to  you  concerning  the 
law  of  the  case  you  are  bound  to  consider  as  such,  and  be 
governed  by  it;  but  what  I.  have  said  to  you  about  the  facts 
is  only  advisory,  or  said  by  way  of  suggestion,  and  it  is  to 
have  only  such  weight  in  your  deliberation  as  you  think  it 
is  entitled  to  under  the  circumstances. 

You  are  judges  of  the  credibility  of  the  witnesses  and 
the  weight  or  consideration  to  be  given  to  their  testimony. 

This  is  no  common  case.  It  touches  the  foundation  of 
civil  society,  and  in  some  respects  is  of  more  importance  to 
the  public  than  the  parties.  The  duty  you  are  called  upon 
to  discharge  in  this  case  is  one  of  the  highest  that  falls  to 
the  lot  of  a  citizen  in  a  free,  law-governed  country,  and  I 
believe  you  will  so  regard  it,  and  act  accordingly. 

The  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of 
one  thousand  dollars. 
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WiNFEELD    S.  Chapman   v.  C.  P.  Ferry  et  al. 

CiBCUiT  Court,  District  op  Oregon. 
December  3,  1883. 

1.  Prtxted  Copt  of  Title  of   Book,  etc.— The  "printed"  copy  of  the 

title  of  a  book  or  other  article,  required  by  section  4956  of  the  revised 
statutes  to  be  delivered  or  mailed  to  the  librai'ian  of  congress,  may  be 
'*  printed "  with  a  pen  as  well  as  type,  with  or  without  the  aid  of 
tracing-paper. 

2.  Deposit  of  Copies  of  Work  with  Librarian.— The  copies  of  a  copy- 

right work  required  by  section  4959  of  the  revised  statutes  to  be  de- 
posited with  the  librarian  of  congress  within  ten  days  after  publication* 
may  be  so  deposited  after  the  printing  of  the  work  and  before  its  formal 
publication. 

3.  Copyright  of  Map,  Infrincement  of. — It  is  difficult  to  say,  in  some 

cases,  what  constitutes  an  infringement  of  the  copyriglit  of  a  map,  but 
where  the  subsequent  map  appears  to  have  been  substantially  copied 
from  the  prior  one,  without  alteration  or  revision,  except  in  scale  and 
color,  there  is  clearly  an  infringement,  which  authorizes  a  court  of 
equity  to  enjoin  the  sale  of  such  infringing  map,  and  to  rec^uire  the  pub- 
lisher to  account  for  the  profits  arising  from  the  sale  thereof. 

Before  Deady,  District  Judge. 
Mr.  JS.  Y.  Thompson^  for  plaintiff. 
Mr.  Frederick  V.  Holman,  f6r  defeudant. 

Deadt,  J.  This  suit  is  brought  against  the  defendants, 
C.  P.  Ferry  and  Eugene  D.  White,  to  obtain  an  injunction 
and  an  account,  because  of  an  alleged  infringement  by  them 
of  the  plaintiff's  copyright  of  a  ''Map  of  the  cities  of  Port- 
land and  East  Portland,  and  the  town  of  Albina,"  obtained 
by  him  in  1874. 

The  suit  was  commenced  on  May  13,  1881.  A  demurrer 
to  the  original  bill  was  sustained,  on  the  ground  that  the 
title  of  the  map  could  not  be  copyrighted,  and  because  it 
did  not  appear  that  the  plaintiff  had  performed  the  several 
acts  necessary  to  obtain  a  copyright.  {Farkinson  v.  Lasselle, 
3  Saw.  330.) 

On  March  18,  1882,  an  amended  bill  was  filed,  to  which  a 
demurrer  was  sustained,  so  far  as  it  prayed  for  a  discovpry 
of  the  number  of  copies  of  the  defendants'  map  that  had 


396  Chapiian  v.  Ferry.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [December, 

been  disposed  of  and  were  still  on  hand,  and  for  a  surrender 
of  the  latter  and  the  plates  on  which  thej  were  printed. 
(8  Saw.  191.) 

It  appears  from  the  amended  bill  that  at  and  before  the 
commencement  of  this  salt,  the  plaintiff  was  the  author  and 
proprietor  of  a  map  of  the  cities  and  towns  aforesaid,  en* 
titled  as  aforesaid,  drawn  upon  a  scale  of  about  eight  hun- 
dred feet  to  the  inch,  for  which  he  duly  obtained  a  copy- 
right in  the  year  1874;  that  on  May  10,  1881,  the  defend- 
ants published  five  hundred  copies  of  a  certain  map  with  the 
same  title  as  the  plaintiff's,  and  then  and  thereafter  sold 
three  hundred  copies  of  the  same  at  five  dollars  a  copy;  and 
that  in  the  preparation  of  said  map  the  defendants  copied 
the  map  of  the  plaintiff  without  alteration,  except  to  enlarge 
the  scale  to  five  hundred  feet  to  the  inch,  and  change  the 
colors  of  the  lines  of  the  land  claims  upon  which  these  towns 
are  located,  and  thereby  wrongfully  appropriated  the  skill 
and  labor  of  the  plaintiff. 

On  September  15, 1882,  the  defendants  answered  so  much 
of  the  amended  bill  as  was  not  included  in  the  demurrer 
thereto,  by  which  they  deny  any  knowledge  or  information 
as  to  the  plaintiff 's  alleged  copyright,  and  admit  the  publi- 
cation and  sale  of  a  map  by  them,  as  stated  in  the  bill,  but 
allege  that  their  map  includes  many  additions,  improve- 
ments, and  changes  not  in  the  plaintiff's,  and  deny  that  in 
the  preparation  of  their  map  they  copied  the  whole  of  the 
plaintiff's  map,  but  admit  that  they  made  use  of  said  map 
for  comparison,  and  in  small  part  for  compiling  their  map; 
and  allege  that  by  reason  of  the  imperfections  in  the  same, 
and  the  changes  and  additions  to  the  towns  aforesaid  since 
the  publication  thereof,  and  prior  to  the  publication  of  the 
defendants',  the  former  had  *'  become  of  little  value  and  un- 
salable." 

It  satisfactorily  appears  that  the  plaintiff  duly  complied 
with  the  law  in  obtaining  his  copyright. 

The  plaintiff  testifies  that  he  filed  a  tracing  of  the  printed 
title  of  his  map  with  the  librarian  of  congress,  but  it  is  con- 
tended that  this  is  not  a  ** printed"  copy  of  such  title  as  is 
required  by  section  4956  of  the  revised  statutes. 
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The  ''copy"  of  such  title  furnished  the  plaintiff  by  said 
librarian,  in  pursuance  of  section  4957  of  the  revised  statutes, 
does  not  indicate  what  was  the  character,  in  this  respect,  of 
the  title  deposited  with  him.  It  is  described  in  the  certifi- 
cate of  the  librarian  simply  as  **  the  title  of  a  map." 

A  tracing  is  a  mechanical  copy  or  fac-simile  of  an  original 
produced^by  following  its  lines  with  a  pen  or  pencil  through 
a  transparent  medium,  called  tracing-paper.  « 

The  map,  together  with  the  title  in  Boman  letters,  was 
engraved  on  stone  and  then  printed,  and  a  copy  of  this 
printed  title,  thus  made,  was  filed  with  the  librarian. 

This,  I  think,  was  a  substantial  compliance  with  the 
statute.  A  "printed"  copy  can  only  be  required  for  con- 
venience of  reading  as  compared  with  ordinary  script  or 
writing.  But  a  copy  of  the  title  which  has  the  form  and 
appearance  of  a  printed  one,  whether  made  by  an  impression 
upon  type  or  with  a  pen,  with  or  without  the  aid  of  tracing- 
paper,  is  so  far  a  printed  copy.  The  result  and  not  the 
means  by  which  the  printing  is  accomplished  is  the  thing 
to  be  considered.  As  fair  a  copy  of  the  title  may  be  printed 
or  produced  with  a  pen  as  with  type. 

The  defendants  also  object  that  it  does  not  appear  from 
the  evidence  that  the  plaintiff  deposited  two  copies  of  his 
map  in  the  mail  addressed  to  the  librarian  within  ten  days 
after  its  publication,  as  provided  in  section  4959  of  the  re- 
vised statutes;  but  as  they  contend,  it  appears  such  copies 
were  deposited  in  the  mail  sometime  after  the  map  was 
printed,  but  before  it  was  published  or  offered  for  sale. 

It  appears  that  the  copies  of  the  map  were  deposited  in 
the  library  of  congress  on  January  23d — ^just  one  month 
after  the  copy  of  the  title  was.  At  that  time  the  mail  from 
here  to  Washington  was  from  twelve  to  fourteen  days  in 
transit,  so  that  it  is  quite  certain  that  the  copies  were 
mailed  here  near  about  January  10, 1874.  The  map  was 
printed,  of  course,  but  how  long  before  is  not  clear  or  ma- 
terial. Probably  it  had  not  then  been  formally  published 
or  offered  for  sale  to  the  public.  The  plaintiff  says  in  his 
testimony:  **  I  sent  them  [the  maps]  on  before  I  offered  any 
copies  for  sale." 


398  Chapman  v.  Ferry.  [Cir.  Ct. 

Opinion  of  the  Court — Deady,  J.  [December, 

The  objection  then  comes  to  thia,  that  it  is  not  sufficient 
to  mail  the  copies  after  printing  and  before  formal  publica- 
tion, but  that  the  same  must  not  be  sent  to  the  librarian  until 
after  publication.  The  purpose  of  the  statute  is  to  secure  a 
collection  in  the  library  of  congress  of  all  the  works  copy- 
righted under  the  laws  of  the  United  States,  and  so  two 
copies  of  each  are  required  to  be  delivered  or  mailed  to  the 
librarian  at  an  early  period  after  publication — not  less  than 
ten  days.  But  if  the  proprietor  of  the  work  will  take  the 
pains  to  send  the  copies  on  the  very  day  of  publication,  I 
see  no  reason  why  he  may  not.  And  if  a  day  or  two  or  ten 
should  intervene  between  the  printing  and  formal  publica- 
tion of  a  work,  what  purpose  of  the  statute  is  not  as  well 
served  if  the  proprietors  should  be  diligent  enough  to  mail 
or  deliver  the  copies  before  such  publication  ?  None  that 
I  can  conceive  of. 

The  statute  must  have  a  reasonable  construction  in  this 
respect,  having  in  view  the  purpose  for  which  it  was  made. 
And  this  is,  that  the  copies  cannot  be  delivered  or  mailed 
later  than  ten  days  after  publication,  but  may  be  before. 

From  the  evidence  it  appears  that  the  defendants  em- 
ployed a  civil  engineer  and  draughtsman  to  compile  or  pre- 
pare the  original  of  their  map,  and  that  in  so  doing  he  used 
the  map  of  the  plaintiff  and  three  other  older  uncopyrighted 
maps,  one  of  which  was  in  manuscript,  together  with  the 
public  records  and  common  observation,  but  no  actual  sur- 
veys. The  city  of  Portland  and  its  suburbs,  which  are  the 
subject  of  these  maps,  having  been  improved  and  increased 
in  population  during  the  seven  years  that  elapsed  between 
their  publication,  that  of  the  defendants*  contains  some 
matter  not  found  on  the  plaintiff's. 

Questions  of  infringement  of  copyright  are  often  very 
difficult  to  decide.  The  distinctions  between  the  lawful 
and  unlawful  use  of  a  prior  publication  are  sometimes  very 
fine  and  almost  inappreciable.  They  have  been  called  the 
metaphysics  of  the  law.  {Folsom  v.  Harsh,  2  Story,  105.) 
A  person  who  bestows  his  skill  and  time  in  the  surveys,  re- 
search, and  observation  necessaiy  to  the  making  of  a  cor- 
rect map  of  any  place  or  locality  does  not  thereby  prevent 
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any  other  person  from  using  the  same  means  to  accomplish 
the  same  end.  The  natural  objects,  public  records,  and 
surveys  from  which  a  map  is  made  are  open  to  the  exami- 
nation of  any  one.  But  it  is  clear  that  no  person  has  a 
right  to  sit  down  and  copy  the  map  of  another,  and  thereby 
defraud  the  latter  of  the  profit  of  his  labor  and  skill.  {Gray 
V.  Bnssel,  1  Id.  18;  Blunt  \.  Patten,  1  Paine,  397;  Caryy, 
Longman,  1  East,  358;  High  on  Injunctions,  sec.  647. 

At  the  same  time,  it  is  not  every  use  of  a  prior  publication 
that  is  considered  an  unlawful  infringement.  Bona  fide 
quotations  from  a  book  do  not  constitute  such  an  infringe- 
ment. But  as  absolute  originality  is  not  possible  in  the  case 
of  a  map,  a  person  may  take  material  from  prior  publica- 
tions, provided  he  bestows  on  it  such  skill  and  labor,  in 
revision  or  otherwise,  as  to  produce  an  original  result.  But 
the  appropriations  must  not  be  denied,  and  the  alterations 
must  not  be  merely  colorable,  nor  the  result  a  servile  imi- 
tation of  the  original.  (Copinger's  Law  of  Copyright,  181, 
183;  High  on  Injunctions,  sec.  647.) 

It  is  not  very  clear  from  the  evidence  what  use  was  made 
of  the  plaintiff's  map  in  the  compilation  of  the  defendants', 
unless  it  was  substantially  copied.  It  is  admitted  by  the 
defendants,  and  their  draughtsman  so  testifies,  that  it  was 
used  for  comparison  and  correction.  But  this  may  mean 
more  or  less.  The  defendants'  map  may  have  been  so  far 
compared  with  and  corrected  by  the  plaintiff's  as  to  make 
the  former  not  only  like  the  latter,  but  practically  a  copy  of 
it.  So  far  as  the  defendants'  map  was  corrected  by  the 
plaintiff's,  it  was  in  effect  a  copy  of  it. 

Save  the  additions  on  the  defendants'  map,  indicating  the 
changes  and  improvements  that  had  taken  place  since  the 
publication  of  the  plaintiff's  map,  there  is  no  difference  be- 
tween them,  except  that  the  former  is  on  a  larger  scale  than 
the  other,  and  has  some  lines  printed  in  colors.  And  yet 
it  is  possible,  although  they  are  both  so  far  alike,  that  one 
was  not  copied  from  the  other,  but  only  compiled  from  the 
same  sources.  But  the  probabilities  are  otherwise.  There 
is  a  singular  coincidence  in  the  two  maps  that  tends  strongly 
to  prove  that  one  was  copied  from  the  other.    On  the  plaint- 
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iflf's  map,  block  106  in  CarutLer's  addition  to  Carutber's 
addition  appears  with  a  square  piece  out  of  the  nortb-west 
corner,  caused  by  a  re-entering  angle.  This  is  the  first  time 
that  said  block  appears  in  that  form  on  any  map.  The 
plaintiff  testifies  that  he  entered  it  on  his  map  in  that  form, 
as  the  result  of  a  survey  made  by  himself,  that  he  has  since 
demonstrated  to  be  incorrect.  The  defendants  must  have 
copied  it  from  the  plaintiff's  map,  and  the  fact  that  they 
copied  such  a  singular  error,  which  appears  on  no  other  map, 
indicates  strongly  that  they  copied  the  plaintiff's  map  indis- 
criminately and  generally.  Another  coincidence  is  quite  as 
convincing  in  the  same  direction. 

The  plaintiff's  map  shows  that  South  First  street,  in 
Caruther's  addition  to  Oaruther's  addition,  does  not  con- 
form in  line  and  width  to  the  same  street  in  Caruther's  ad- 
dition to  Portland,  and  it  is  the  only  one,  except  the  de- 
fendants', on  which  that  fact  appears;  while  from  the 
testimony  of  the  plaintiff  it  is  shown  they  do  conform  on 
the  county  records,  and  that  he  ascertained  the  want  of 
conformity  from  actual  survey.  Now,  as  the  defendants' 
map  is  not  made  from  actual  surveys,  but  from  other  maps 
and  public  records,  they  must  have  copied  this  feature  of 
thoir  work  from  the  plaintiff's.  And  if  the  plaintiff  was 
mistaken,  either  as  to  the  error  in  the  form  of  block  106  or 
the  conformity  of  South  First  street  on  the  county  records, 
the  defendants  mijrht  easily  have  shown  it.  But  they  have 
not  attempted  to  do  so,  and  the  facts  thereabout  must  be 
taken  as  stated  by  the  witness. 

Add  to  this  the  admission  made  in  the  testimony  of  the 
defendants'  draughtsman,  to  the  effect  that  he  got  all  he  could 
out  of  the  plaintiff's  map,  and  *' never  thought  of  its  being 
copyrighted,"  and  the  only  reasonable  inference  from  the 
premises  is,  that  in  the  compilation  of  the  defendants'  map 
they  substantially  copied  the  plaintiff 's,  and  are  therefore 
so  far  guilty  of  an  infringement  upon  his  copyright. 

The  plaintiff  is  entitled  to  a  perpetual  injunction  against 
the  defendants,  as  prayed  for  in  his  bill,  and  to  an  nccount  of 
the  profits  realized  by  them  on  the  sale  of  the  infringing  map, 
for  which  purpose  the  cause  will  be  referred  to  the  master. 
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John  F.  Miller  v.  James  Tobin. 

Circuit  Coubt,  Distkiot  op  Oregon. 
December  10, 1883. 

1.  Record,   What  Constitutes,  under  the  Act  op   1875.— The  term 

"  record,"  as  used  in  sections  3  and  7  of  the  act  of  1875  (18  Stat.  470), 
held  to  include  the  testimony  taken  and  on  file  in  a  cause  at  the  time  of 
filing  a  petition  and  bond  for  its  removal  from  a  state  court. 

2.  Jurisdiction  of  State  Court,  when  It  Ceases. — Upon  the  filing  of  a 

petition  and  bond,  in  due  form  and  efifect,  for  the  removal  of  a  cause 
from  a  state  court,  whether  in  vacation  or  term-time,  in  a  case  removable 
under  the  act  of  1875,  the  jurisdiction  of  the  state  court  ceases  at  once, 
and  depositions  taken  thereafter  before  a  referee  theretofore  appointed 
to  take  the  testimony  in  the  case  are  no  part  of  the  record  or  proceed- 
ings therein. 

3.  Right  of  Removal  by  Defendant  not  Lost*  by  Insufficient  De- 

nials IN  Answer. — When  it  appears  from  the  case  made  by  the  com- 
plaint that  it  arises  under  an  act  of  congress,  the  right  of  removal  by 
the  defendant  is  not  lost  by  reason  of  insufficient  denials  in  the  answer. 

4.  Time  for  Filing  Petition  for  Removal. — ^A  hearing  on  a  demurrer 

to  a  complaint,  and  an  order  overruling  the  same  and  allowing  the  de- 
fendant to  answer  to  the  merits  of  the  case,  is  not  a  ''trial"  within  the 
meaning  of  that  term  as  used  in  section  3  of  the  act  of  1875,  ftttpra; 
but  such  *' trial,"  whether  it  be  an  issue  of  fact  or  law,  is  one  upon  which 
a  final  disposition  of  the  case  is  made. 
6.  "Trial"  and  **  Hearing." — "Trial  "is  a  common-law  term,  to  denote 
that  step  in  the  case  by  which  the  facts  are  ascertained,  and  is  always 
final  unless  the  matter  is  set  aside  for  cause;  "hearing"  is  an  equity 
term,  and  may  denote  the  argument  and  consideration  of  a  case  at  more 
than  one  stage  of  its  progress,  but  when  it  results  in  an  absolute  die- 
position  of  the  case  it  is  called  "final;"  but  thn  term  "trial,"  as  used 
in  the  act  of  1875,  sypra,  comprehends  that  step  or  proceeding  in  a 
cause  at  law  or  in  equity  which  results  in  a  final  judgment  or  decree, 
whether  the  "  trial "  be  of  an  issue  or  question  of  law  or  fact. 

Before  Deady,  District  Judge. 

Mr.  N.  B.  KiiiglU,  for  the  plaintiflf. 

Mr.  James  F.  Watson,  for  the  defendant. 

Deadt,  J.    This  is  a  motion  to  remand  this  cause  to  the 
state  court. 
A  brief  statement  of    the  pleadings  and    proceedings 
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tberein  is  necessary  to  a  correct  nnderstauding  of  the  points 
nifide  by  and  on  the  argnment  of  it. 

On  April  6, 1883,  the  plaintiff  commenced  a  suit  in  equity 
in  the  circuit  court  of  the  state  for  the  county  of  Klamath, 
to  compel  the  defendant  to  convey  the  legal  title  and  deliver 
the  possession  to  him  of  a  certain  tract  of  land  containing 
one  hundred  and  sixty  and  sixty-six  hundreths  acres,  and 
situate  in  said  county;  the  same  being  parts  of  sections  17, 
18,  and  19  of  township  39  south,  and  of  range  9  east  of  the 
Wallamet  meridian,  upon  substantially  the  following  alle- 
gations of  fact: 

That  said  land  is  swamp  and  overflowed,  and  on  January 
15,  1872,  the  agents  of  the  state,  in  pursuance  of  the  state 
act  of  October  26,  1870,  to  provide  for  the  selection  and 
sale  of  the  swamp  and  overflowed  lands  granted  to  the  state 
by  the  act  of  March  12,  1860,  selected  it,  as  such,  and  gave 
notice  thereof  to  the  United  States  surveyor  general  and 
local  land  office;  and  in  September  of  the  same  year  sold 
the  premises  to  the  plaintiff,  who  then  paid  them  twenty 
per  centum  of  the  purchase  price  thereof;  andon  July  6th  said 
agents,  upon  proof  that  the  plaintiff  had  reclaimed  said 
laud,  and  the  payment  of  the  balance  of  the  purchase 
money,  made  a  conveyance  of  the  same  to  him. 

That  by  the  last  survey  of  said  township,  made  in  1872, 
and  approved  in  April,  1873,  said  land  was  returned  as 
''public  land;"  and  on  May  3,  1873,  the  defendant  duly 
claimed  the  same,  in  the  proper  land  office,  as  a  pre-emp- 
tion, and  on  April  24,  1875,  made  proof  in  said  office  of  his 
compliance  with  the  laws  of  the  United  States  as  a  settler 
thereon  under  the  pre-emption  act,  and  on  October  6, 1875, 
a  patent  was  issued  to  him  therefor;  and  that  the  defendant 
well  knew  the  land  in  question  was  swamp  and  overflowed, 
and  that  his  proof  of  compliance  with  the  pre-emption  act 
was  false  and  fraudulent. 

On  April  24,  1883,  the  defendant  dcmarred  to  the  com- 
plaint because  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  with  three  special  assignments,  to  the  effect 
that  the  suit  was  barred  by  the  lapse  of  time,  and  a  fourth 
to  the  effect  that  the  sale  to  the  plaintiff'  was  valid,  under  the 
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proviso  to  section  1  of  the  act  of  March  12,  1860,  by  which 
the  United  States  reserved  the  right  to  dispose  of  any  land 
within  the  pnrview  of  said  act,  to  a  settler  under  the  pre- 
emption act,  at  any  time  before  the  title  thereto  is  confirmed 
to  the  state;  aod  on  May  22d  the  same  was  overruled  with 
leave  to  the  defendant  to  answer  to  the  merits. 

On  May  2Bd  the  defendant  answered  the  complaint,  deny- 
ing the  material  allegations  therein,  except  that  of  the  sale 
by  the  plaintiff,  and  alleging  that  the  plaintiff^s  proof  of  rec- 
lamation was  false  and  frauduleut,  and  that  he  never  did 
anything  to  drain  the  land  or  make  it  any  more  fit  for  culti- 
vation than  it  was  on  March  10,  1860,  and  that  the  land  is 
** wetter"  now  than  it  was  then;  that  the  defendant  has 
had  ten  acres  of  land  under  the  plough,  on  which  he  raised 
"wheat,  rye,  barley,  oats,  potatoes,  and  cabbage,"  besides 
five  acres  in  timothy,  and  that  none  of  the  remainder  of  said 
land  has  ever  been  cultivated,  either  in  "grass,  cereals,  or 
vegetables;'*  and  that  he  has  put  improvements  thereon  of 
the  value  of  one  thousand  and  seventy  dollars,  consisting 
of  one  mile  of  fence,  a  cabin,  corral,  barn,  and  bridge. 

On  May  23d  so  much  of  the  defendant's  answer  as  alleged 
the  failure  of  the  plaintiff  to  reclaim  this  land,  And  the  false 
and  fraudulent  character  of  his  proof  thereabout,  was  stricken 
out  on  motion  of  the  plaintiff. 

On  the  same  day  a  replication  was  filed  in  the  case,  in 
which  the  defendant  is  styled  "Collahan,"  commencing: 
"  The  defendant  for  replication  to  the  defendant's  answer," 
etc.  Opposite,  in  the  margin,  the  clerk  or  copyist  has  volun- 
teered this  statement:  "Error  in'  the  name  of  the  defendant." 

However,  the  matter  is  not  material  now,  as  the  replica- 
tion only  denies  that  the  defendant  acted  in  good  faith,  and 
that  his  improvements  were  worth  more  than  four  hundred 
and  twenty  dollars. 

On  May  24th  the  state  court  made  an  order,  "by  con- 
sent of  all  parties,"  referring  the  case  to  its  clerk  as  a 
referee  to  take  the  testimony  therein. 

On  July  31st,  and  in  vacation,  the  defendant  filed  a  peti- 
tion and  bond  in  due  form  and  effect  for  the  removal  of  the 
cause  to  this  court,  upon  the  ground  that  it  arose  under  a 
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law  of  the  United  States,  namely,  the  act  of  March  12, 
1860,  aforesaid. 

On  August  3d  the  referee  caused  notice  to  be  served  on 
the  parties  that  he  would  proceed  to  take  the  testimony  in 
the  case  on  the  8th  instant. 

On  August  23d  the  defendant  filed  a  motion  to  remove 
the  cause  to  this  court,  based  upon  the  petition  and  bond 
aforesaid,  and  on  August  the  27th,  the  first  day  of  that 
term,  the  plaintiff  filed  a  motion  for  judgment  on  the  plead- 
ings, which  the  court  took  no  action  upon,  but  made  an 
order  removing  the  cause,  and  directed  the  clerk  to  "make 
out  a  transcript  of  all  the  pleadings,  motions,  and  orders " 
of  the  court,  and  deliver  the  same  to  the  defendant.  On 
the  same  day  the  referee  reported  that  he  had  taken  the 
testimony  in  the  case  on  the  eighth  and  twenty-third  of 
August,  **both  parties  having  rested"  on  the  latter  day,  and 
submitted  the  same  to  the  court. 

In  his  certificate  to  the  transcript,  dated  September  12th, 
the  clerk  states  that  it  is  a  copy  of  all  "  the  original  plead- 
ings, motions,  and  orders  "  in  said  cause,  together  with  the 
original  petition  and  bond  for  removal — "excepting  the  tes- 
timony in  said  cause  which  now  remains  full  and  complete 
in  my  office,  for  the  reason  that  the  defendant  refuses  to 
pay  for  a  transcript  of  said  testimony." 

The  motion  to  remand  was  filed  on  October  25th,  and  is 
based  on  the  following  grounds:  1.  The  defendant  has  not 
filed  in  this  court  a  copy  of  the  record  as  required  by  law; 
2.  That  this  court  has  no  jurisdiction  of  the  parties  or  sub- 
ject-matter, because  all  the  material  allegations  of  the  com- 
plaint are  admitted  by  the  answer,  and  therefore  there  is  no 
issue  in  the  case  involving  the  construction  of  an  act  of 
congress,  as  alleged  in  the  petition  for  removal. 

On  November  1st  the  defendant  filed  a  motion  for  leave 
to  file  a  transcript  of  said  testimony.  This  motion  was 
argued  and  submitted  with  the  motion  to  remand  on  No- 
vember 10th. 

The  first  ground  of  the  motion  to  remand  involves  the 
interpretation  of  the  word  "record,"  as  used  in  the  judiciary 
act  of  1875. 
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By  section  3  (18  Stat.  471)  of  this  act,  the  party  applying 
for  the  removal  of  a  cause  must  give  a  bond  conditional 
that  he  will  enter  in  the  circuit  court  on  the  first  day  of  its 
next  session  **a  copy  of  the  record  in  such  suit;"  and  in 
section  7  further  time  is  given  in  a  certain  contingency  for 
filing  **  said  copy  of  record  in  said  circuit  court." 

At  common  law  the  term  does  not  include  depositions  or 
other  evidence  used  in  the  trial  of  a  case,  unless  they  are 
made  a  part  of  the  record  by  a  bill  of  exceptions. 

At  one  time  the  memorial  of  the  pleadings  and  proceed- 
ings of  the  court  of  chancery  when  exercising  equity  juris- 
diction was  not  thought  to  have  the  dignity  and  effect  of  a 
record,  nor  was  the  court  considered  a  court  of  record,  as 
its  power  to  fine  and  imprison  was  denied.  (2  Bac.  Abr. 
392,  note  D;  4  Inst.  84.)  But  in  the  progress  of  time  and 
the  growth  of  the  equity  jurisdiction  of  the  court,  the 
equality  of  the  same  in  this  particular  with  the  common- 
law  courts  has  been  tacitly  conceded  or  declared  by  stat- 
ute.    (Story's  Eq.  Jur.,  sec.  'ff47.) 

The  statutes  concerning  writs  of  error  and  appeals  use 
the  term  in  apparently  the  same  sense,  and  so  as  not  to  in- 
clude the  testimony  merely  on  file  in  the  case.  By  section 
997  of  the  revised  statutes,  it  is  simply  provided  that  there 
shall  be  returned  with  a  writ  of  error  an  "authenticated 
transcript  of  the  record;"  while  by  section  698,  it  ia  pro- 
vided in  appeals  in  cases  in  equity  that  there  shall  be  trans- 
mitted to  the  appellate  court  "a  transcript  of  the  record," 
and  also  **  copies  of  the  proofs." 

In  the  case  of  a  removal  under  section  12  of  the  act  of 
1789  (1  Stat.  79),  the  aplication  had  to  be  made  at  the  time 
of  the  defendant's  appearance,  and  copies  of  the  "process" 
against  him  were  required  to  be  filed  in  the  circuit  court, 
which  included  the  declaration  or  other  paper  by  which  the 
suit  was  commenced  in  the  state  court.  {Martin  v.  Kanouae^ 
1  Blatchf.  149.) 

But  in  a  removal  under  the  act  of  1865,  and  the  amend- 
ment thereto  of  1867  (14  Stat.  306,  558;  E.  S.,  sec.  639), 
the  application  may  be  made  at  any  time  before  trial  or  final 
hearing  of  the  cause,  and  the  party  causing  the  removal  is 
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case,  it  is  admitted^  arises  under  an  act  of  congress.  Both 
the  claim  of  the  plaintiff  and  the  defense  of  the  defendant, 
apart  from  that  of  the  lapse  of  time,  so  arise — the  former 
under  the  swamp-land  act  of  March  12,  1860  (12  Stat.  3), 
and  the  latter  under  the  pre-emption  act.  The  case  made 
by  tlie  plaintiff  is  clearly  one  of  national  jurisdiction,  and 
removable  to  this  court  by  either  party  under  the  first  clause 
of  section  2  of  the  act  of  1876.  Bat  admitting  this,  the 
plaintiff  contends  that  the  defendant,  by  the  use  of  a  con- 
janctive  or  literal  denial  in  his  answer,  as  that  the  land  is 
not  swamp  and  overflowed,  or  that  the  defendant's  proof  of 
compliance  with  the  pre-emption  act  was  not  false  and 
fraudulent,  has  impliedly  admitted  that  the  land  is  either 
swamp  or  overflowed,  and  that  the  proof  is  either  false  or 
fraudulent,  and  therefore  has  not  denied  that  the  land  is 
either  swamp  or  overflowed  or  the  proof  false  or  fraudulent, 
but  only  that  the  former  is  not  both  swamp  and  overflowed 
and  the  latter  false  and  fraudulent;  and  that  thereby  he  has 
admitted  the  plaintiff's  case,  and  therefore  there  is  no  issue 
in  the  pleadings  involving  the  construction  of  an  act  of  con« 
gress,  and  therefore  there  is  no  case  for  removal — citing 
Scoville  V.  Barney y  4  Or.  288;  Moaer  v.  JenkinSy  5  Id.  447; 
KuhUivd  V.  Sedgioicky  17  Oal.  123;  Woodworih  v.  KnowUon, 
22  Id.  164. 

But  I  think  it  is  a  mistake  to  say  that  the  right  of  re- 
moval in  this  case  depends  upon  the  nature  of  the  issues  or 
defense  made  by  the  defendant's  answer.  As  soon  as  the 
suit  was  commenced,  and  before  there  was  any  defense 
made  in  the  case  or  it  was  known  there  would  be  any,  the 
right  of  removal  attached  and  continued  until  the  time  for 
filing  the  petition  for  removal  expired. 

It  may  be  that  after  a  failure  to  answer,  which  in  effect 
confesses  the  plaintiff's  cause  of  the  action,  or  an  answer 
wLich  expressly  confesses  it,  the  right  of  removal  is 
gone,  there  being  no  longer  any  dispute  or  contention  be- 
tween tbe  parties.  Such  an  admission  takes  tbe  place  of  a 
** trial,"  and  a  petition  for  removal  must  precede  the  one  as 
well  as  the  other.  But  so  long  as  the  answer  does  not  ex- 
pressly admit  the  plaintiff's  cause  of  action,  but  makes  or 
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attempts  to  make  a  defense  thereto,  however  UDskilfully 
stated  or  insufficient  in  law,  the  right  of  removal  is  not 
prejudioed  thereby.  Nor  do  I  think  that  the  allegation 
that  this  land  is  ''swamp  and  overflowed  "  should  be  classed, 
for  the  purpose  of  denial,  in  the  same  category  with  a  simple 
allegation  as  to  time  or  amount,  or  of  the  commission  of  an 
act  unlawfully  or  with  a  particular  intent,  in  which  case  a 
mere  literal  denial  of  the  allegation  is  not  deemed  sufficient 
to  controvert  it. 

Besides,  the  phrase  *' swamp  and  overflowed,"  as  defined 
by  section  2  of  the  Arkansas  swamp-land  act  of  1850,  is 
merely  the  equivalent  of  the  phrase  ''  wet  and  unfit  for  cul- 
tivation," and  therefore  land  which  is  too  **  wet"  for  culti- 
vation is  "swamp  and  overflowed,"  whether  the  water  flows 
over  it  or  stands  upon  it.  In  this  sense  the  adjectives 
"swamp"  and  "overflowed,"  taken  together,  qualify  the 
noun  "land"  in  but  one  particular — express  but  one  fact 
concerning  it — that  is,  it  is  too  wet  for  cultivation,  and  this 
may  be  traversed  by  a  literal  denial. 

As  what  is  false  is  not  necessarily  fraudulent,  particularly 
as  to  the  person  who  may  use  the  falsehood  without  being 
aware  of  its  falsity,  the  adjectives  "false"  and  "fraudu- 
lent"  may  express  different  qualities  of  the  noun  "proof," 
and  therefore  a  literal  denial  of  the  allegation  that  the  de- 
fendant's proof  of  compliance  with  the  pre-emption  act  was 
"false  and  fraudulent,"  is  not  well  controverted  by  the  lit- 
eral denial  thereof  in  his  answer. 

But  admitting  that  these  denials  are  insufficient,  and  that 
the  plaintiff  is  entitled  to  a  judgment  on  the  pleadings  or  a 
decree  on  the  bill  and  answer;  still  the  defendant  was  enti- 
tled to  remove  the  cause  into  this  court,  and  have  that  ques- 
tion, as  well  as  any  other  that  may  arise  in  it,  determined 
here. 

A  motion  was  made  by  the  plaintiff  in  the  state  court  for 
a  judgment  on  the  pleadings,  after  the  filing  of  the  petition 
for  removal,  but  the  court  does  not  appear  to  have  taken 
any  notice  of  it,  for  the  reason,  presumably,  that  its  juris- 
diction over  the  case,  except  perhaps  to  give  direction  to  the 
clerk  for  the  delivery  of  the  copy  of  the  record,  was  gone. 
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Again,  the  defendant  may  ask  leave  to  amend  his  answer 
in  this  particular,  if  it  is  thought  material,  and  no  court 
would  refuse  snch  an  application,  if  made  before  the  trial 
or  motion  for  judgment  was  decided. 

Besides,  upon  an  application  for  judgment  on  the  plead- 
ings or  a  hearing  of  the  cause  on  bill  and  answer,  the 
xn  will  arise  as  to  whether  the  United  States,  by  the 
proviso  to  section  1  of  the  act  of  1860,  did  not  reserve  to 
itself  the  right  to  dispose  of  any  swamp  and  overflowed 
land  in  Oregon,  under  any  law  theretofore  enacted — as  the 
pre-emption  law — at  any  time  before  a  patent  was  issued 
therefore  to  the  state,  as  provided  in  section  2  of  the  Arkan- 
sas act  of  1850;  and  whether  the  condition  of  this  land,  as 
to  being  swamp  and  overflowed  or  not  has  not  been  conclu- 
sively determined  against  the  plaintiff  by  the  department 
of  the  interior  in  receiving  and  allowing  the  application  of 
the  defendant  to  enter  the  same  under  the  pre-emption  act, 
and  the  issue  of  a  patent  thereon  to  him.  (Calm  v.  Barnes^ 
7  Saw.  52.) 

On  the  argument,  counsel  for  the  plaintiff  made  another 
point  that  is  not  in  the  motion;  namely,  that  the  applica- 
tion for  removal  of  the  cause  having  been  made  after  the 
hearing  on  demurrer  to  the  complaint,  and  the  order  over- 
ruling the  same,  was  not  made  before  the  "trial"  of  the 
cause,  and  therefore  came  too  late. 

It  may  be  admitted  that  a  hearing  and  determination  of 
a  cause  upon  a  demurrer  to  the  complaint  is  a  ** trial"  of 
the  same  within  the  meaning  of  that  term  as  used  in  section 
3  of  the  act  of  1875.  But  if  upon  the  hearing  of  the  demur- 
rer the  same  is  overruled,  and  instead  of  the  court  giving 
judgment  upon  the  complaint  for  the  plaintiff,  it  makes  an 
order  allowing  the  defendant  to  answer  or  plead  to  the  mer- 
its, I  do  not  think  there  has  been  a  ''trial"  of  the  cause 
within  the  meaning  of  the  act,  so  as  to  preclude  the  right  of 
either  party  to  apply  for  a  removal  of  the  same.  The  "  trial " 
contemplated  by  the  act  is  a  final  one,  in  which  the  cause, 
as  far  as  the  judgment  of  the  court  is  concerned,  is  ended. 
In  the  act  of  1876,  supra,  the  language  used  is  **  trial  or 
final  hearing,"  and  in  that  of  1877,  supra,  it  is  "final  hearing 
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or  trial."  In  the  revised  statutes  (sec.  639,  subd.  2,  3)  the 
language  of  the  first  act  is  used.  But  I  regard  the  differ- 
ence between  them  as  one  merely  of  collocation  of  words,  and 
not  sense.  ''Trial"  is  a  common-law  term,  and  is  com- 
monly uses  to  denote  that  step  in  an  action  by  which 
issues  or  questions  of  fact  are  decided.  It  was  also 
formerly  applied  to  the  hearing  on  a  demuiTcr,  as  the 
trial  of  an  issue  of  law.  It  is  always  final,  unless  the  ver- 
dict or  result  is  set  aside  for  cause.  "  Hearing"  is  an  equity 
term,  and  is  properly  applied  to  the  argument  and  consider- 
ation of  a  case  at  the  several  stages  of  its  orderly  progress, 
but  when  applied  to  that  upon  which  the  case  is  absolutely 
determined — disposed  of — it  is  qualified  by  the  word"  final." 

In  Insurance  Co.  v.  Dunn,  19  Wall.  224,  it  was  held,  under 
the  act  of  1867,  that  where  by  the  local  law  the  defendant, 
after  a  verdict  against  him,  was  absolutely  entitled  to  a  "sec- 
ond trial,"  on  giving  bond  to  abide  the  judgment  of  the 
court,  and  he  did  so,  that  he  might  thereafter  remove  the 
cause  to  the  circuit  court. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Swayne 
said:  **  It  [the  statute]  was  intended  to  permit  the  removal 
at  any  time  before  a  hearing  or  trial  final  in  the  cause  as  it 
stood  when  the  application  for  the  transfer  was  made." 

The  act  of  1876  simply  uses  the  word  "trial," — providing 
that  the  petition  for  removal  of  a  cause  shall  be  filed  "be- 
fore the  trial  thereof,"  whether  it  is  an  action  at  law  or  a 
suit  in  equity — and  should  be  construed  as  only  applicable 
to  that  step  or  proceeding  in  the  progress  of  the  case  which 
results  in  a  final  disposition  of  it.  And  so,  in  my  judgment, 
when  a  cause  is  submitted  to  a  jury  and  no  verdict  is  given, 
or  the  one  given  is  set  aside,  or  when  a  cause  is  heard  upon 
a  demurrer  and  no  final  judgment  or  decree  is  given  thereon, 
but  leave  is  given  to  amend  or  answer  over,  as  the  case  may 
be,  there  is  no  "trial"  within  the  meaning  of  the  act,  and 
therefore,  at  any  time  before  a  trial  of  an  issue  of  fact  or 
law  which  results  in  a  final  disposition  of  the  case,  and 
during  the  term  at  which  such  trial  may  be  had,  a  party 
entitled  to  remove  the  same  may  file  his  petition  and  bond 
therefor  with  effect. 
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See  also  the  cases  of  Tiilee  v.  Voae,  99  U.  S.  544;  Removal 
Cases,  100  Id.  473;  and  HeweU  v.  Phelps,  105  Id.  395. 

The  motion  to  remand  is  denied,  and  also  the  motion  to 
file  the  testimony  taken  before  the  referee  after  the  petition 
and  bond  for  removal  were  filed.* 


David  West  v.  The  Home  Insurance  Company 

ET   AL. 

Circuit  Court,  Distriot  op  Oregon. 
December  12, 1883. 

1.  Verification  of  Answer  by  Foreign  Insurance  Company.— A  foreign 

insurance  company  that  has  appointed  an  agent  here  upon  whom  process 
may  be  served  for  it,  as  provided  in  sections  7  and  8  of  the  foreign  cor- 
poration act  (Oregon  Laws,  617),  is  not  absent  from  the  state,  so  that  any 
agent  or  attorney  thereof  may  verify  its  answer  to  a  complaint,  but  such 
answer  must  be  verified  by  the  agent  appointed  under  the  statute  to 
stand  for  the  corporation,  or  by  some  other  agent  or  attorney  who  has 
personal  knowledge  of  the  facts  involved  in  the  allegations  thereixL 

2.  Verification  by  an  Agent  having   Knowledge    of  the    Facts. — 

Where  an  agent  verifies  an  answer,  on  the  ground  that  the  allegations 
thereof  are  within  his  personal  knowledge,  for  the  purpose  of  this  verifi- 
cation, the  allegations  in  the  answer  are  to  be  taken  as  part  of  his  state- 
ment, and  it  must  appear  therefrom  that  the  truth  or  falsity  of  such 
allegations  are  within  his  personal  knowledge. 

3.  Idem. — Where  an  answer  controverts  sundry  allegations  in  the  complaint 

by  simply  denying  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief,  and  such  answer  is  verified  by  an  agent  of  the  defendant, 
who  states  in  the  verification  that  the  facts  contained  in  the  answer  are 
within  his  knowledge,  it  does  not  appear  that  such  agent  was  authorized 
to  verify  the  same  because  of  liis  personal  knowledge  of  the  material 
allegations  therein,  but  the  contrary. 

4.  Personal  Knowledge  of  an  Allegation. — Personal  knowledge  of  an 

allegation  in  an  answer,  within  the  purview  of  section  79,  is  a  personal 
knowledge  of  its  truth  or  falsity;  and  if  the  allegation  is  a  negative  one, 
this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the  alle> 
gation  denied. 

*The  supreme  court  having  held  in  Alley  v.  Nott^  111  U.  S.  472,  that  a 
demurrer  to  a  complaint,  because  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  raises  an  issue,  the  trial  of  which  is  a  "trial"  of  the 
action  within  the  meaning  of  the  act  of  March  3,  187«'>,  the  court  of  its  own 
motion  afterwards  set  aside  the  order  denying  the  motion  to  remand,  and 
allowed  the  same,  on  the  ground  that  the  application  for  removal  came  too 
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Before  Dbady,  District  Judge. 
JUr.  Julius  Mordand,  for  the  plaintiff. 
ilr.  Ellis  O.  Hughes,  for  the  defendants. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff  to  re- 
cover from  the  defendants,  the  Home  Insurance  Company 
and  the  Phoenix  Insurance  Company,  the  sum  of  three  thou- 
sand dollars,  the  loss  sustained  by  the  burning  of  a  store 
and  stock  of  goods  therein  at  West  Port,  Oregon,  on  De- 
cember 26,  1882,  and  while  the  same  were  jointly  insured 
for  that  sum  by  the  defendants. 

The  action  was  commenced  in  the  state  circuit  court  for 
this  county  on  June  28,  1883.  On  August  9th  the  cause 
was  removed  here  by  the  defendants — they  being  citizens  of 
New  York  and  Connecticut  respectively,  and  the  plaintiff  of 
Oregon. 

On  October  20th  the  defendants  answered  the  complaint, 
and  the  plaintiff  moves  to  strike  out  the  same  for  want  of  a 
proper  verification. 

It  appears  from  the  complaint  that  in  1874  John  West, 
David  West — the  plaintiff — and  C.  A.  McGuire  were  part- 
ners in  business  at  West  Port,  under  the  firm  name  of  John 
West  &  Co.,  and  that  they  continued  so  until  1878,  when 
the  business  passed  into  the  hands  of  John  West,  and  was 
by  him  carried  on  under  the  old  firm  name  until  1881,  when 
he  disposed  of  it  to  the  plaintiff,  who  continued  it  on  his  own 
account  until  December  25,  1882.  During  this  time  Allen 
&  Lewis  of  Portland  were  the  agents  of  John  West  &  Co. 
and  the  plaintiff,  and  annually  procured  insurance  on  their 
store  and  merchandise  at  West  Port,  from  the  defendants, 
by  ordering  a  renewal  of  the  policy  in  a  given  sum,  and  pay- 
ing the  premium  therefor,  and  that  on  January  25,  1882,  lie 
directed  a  renewal  of  such  policy  in  the  name  of  John  West 
&  Co.,  in  the  sum  of  five  hundred  dollars  on  the  store,  and 
two  thousand  five  hundred  dollars  on  the  merchandise,  and 
on  December  25th  thereafter  the  property  was  destroyed  by 
fire;  and  that  the  store  was  then  and  had  been  owned  by 
John  West,  and  the  merchandise  by  the  plaintiff,  and  on 
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May  9th,  the  former  assigned  his  interest  in  the  policy  to 
the  plaintiff. 

It  also  appears  from  the  complaint  that  the  defendants, 
being  foreign  corporations,  have  each  dnly  appointed  Mr. 
Henry  Failing  their  agent  and  attorney,  upon  whom  service 
of  summons  may  be  made  in  this  county,  as  provided  and 
required  in  such  cases  by  sections  7  and  8  of  the  foreign 
corporation  act.     (Or.  Laws,  617.) 

The  answer  is  verified  by  E.  Oldendorf,  the  local  agent 
of  the  defendants  at  Portland,  who  states  therein  that  he 
makes  the  affidavit  because  he  ''knows  the  facts"  contained 
in  the  answer  of  his  "own  knowledge;"  and  that  none  of 
the  '*  officers  "  of  the  defendants  are  within  the  state. 

The  answer  contains  several  defenses  to  the  action,  called 
therein  "separate  and  further  answers  and  defenses,"  in 
which  the  facts  alleged  are  stated  unqualifiedly.  Besides 
these,  the  answer  contains  denials  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief  as  to  whether  the  firm  of 
John  West  &  Co.  was  constituted  as  alleged,  or  the  plaintiff 
purchased  the  business  and  carried  it  on,  and  whether  the 
last  insurance  procured  in  the  firm  name  was  procured  and 
paid  for  by  him,  or  the  store  was  owned  by  John  West  and 
the  merchandise  by  the  plaintiff,  or  the  same  was  destroyed 
by  fire,  or  the  plaintiff  damaged  thereby,  or  John  West  as- 
signed his  interest  in  the  policy  to  the  plaintiff  as  alleged; 
and  adds  thereunto,  "and  therefore  they  deny  the  same." 

Section  79  of  the  code  of  civil  procedure  requires  that  an 
answer  shall  "  be  verified  by  the  party,  his  agent  or  at- 
torney, to  the  effect  that  he  believes  it  to  be  true."  The 
verification  must  be  made  by  the  affidavit  of  the  party;  but 
if  he  is  absent  or  incapable  of  making  it,  his  agent  or  at- 
torney may  make  it;  and  such  agent  or  attorney  may  make 
it  in  any  case,  "if  all  the  material  allegations"  of  the  an- 
swer are  within  his  "personal  knowledge."  In  the  case 
of  a  corporation  "  the  verification  may  be  made  by  any 
officer  thereof,  upon  whom  service  of  a  summons  might  be 
made." 

For  the  purpose  of  this  question,  I  do  not  think  the 
defendants  can    be  regarded    as  absent  from  the  state. 
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They  are  here  by  their  agent  or  attorney,  appointed  un- 
der the  act,  to  stand  for  and  represent  them  in  the  courts, 
in  all  proceedings  therein  against  them.  Without  this  stat- 
ute agent  they  cannot  exist  here,  and  with  or  by  means  of 
him  they  are,  for  the  purpose  of  this  litigation,  within  this 
jurisdiction.  As  he  is  the  only  officer  or  agent  upon  whom 
service  can  be  made  for  the  defendants,  in  this  state,  it  fol- 
lows that  he  is  the  only  one  who  can  verify  their  answer, 
unless  it  be  an  agent  to  whom  all  the  material  allegations 
are  known.  An  answer  may  be  verified  by  such  an  agent 
in  any  case. 

But  the  agent  who  makes  this  verification  does  not  ap- 
pear to  have  this  knowledge. 

The  answer  denies  that  the  defendants  have  any  knowl- 
edge or  information  sufficient  to  form  a  belief  of  most  of 
the  allegations  of  the  complaint,  some  of  which  are  cer- 
tainly material,  and  all  of  them  are  presumably  so,  or  they 
would  not  have  been  denied. 

The  agent  states  in  his  verification,  in  effect,  that  he  has 
personal  knowledge  of  the  *' facts  contained  in  the  answer," 
but  he  does  not  say  that  all  the  material  allegations  therein 
are  within  his  personal  knowledge. 

Of  course  the  affiant  may  know  that  he  does  not  know 
whether  the  allegations  thus  denied  are  true  or  not.  Be- 
yond this  his  knowledge  is  not  shown  to  extend.  And  if 
this  is  sufficient  to  enable  an  agent  to  verify  an  answer,  in 
place  of  the  party,  it  will  never  be  difficult  to  find  and  often 
convenient  to  have  one  who  can  deny  the  allegations  of  an 
adversary's  pleading  on  the  ground  of  ignorance  of  the  sub- 
ject-matter, and  thereby  put  him  to  the  labor  and  expense 
of  proving  what  must  otherwise  be  admitted. 

Strictly  speaking,  the  answer  is  the  allegation  of  the  de- 
fendants, and  the  verification  is  the  affidavit  of  the  agent 
making  it.  But  in  effect,  and  for  the  purpose  of  this  ques- 
tion, I  think  the  answer  must  also  be  considered  as  the 
allegation  of  the  agent.  And  it  must  appear  therefrom 
that  the  material  allegations  of  the  latter  are  within  his 
personal  knowledge. 

Now,  an  allegation  within  the  personal  knowledge  of  the 
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partj  making  it  is  one  whereof  be  knows  the  truth  or  falsity. 
And  if  this  allegation  is  a  negative  one,  it  is  necessarily  im- 
plied that  he  knows  the  truth  or  falsity  of  the*  allegation 
denied.  For  instance,  if  the  answer  to  the  allegation  of  the 
plaintiff  concerning  the  destruction  by  fire  of  the  insured 
property  and  his  loss  thereby  contain  merely  a  denial  of 
any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  and  the  agent  who  verifies  it  saysihe  facts  contained 
in  the  answer  are  within  his  personal  knowledge,  this  taken 
together  is  in  effect  an  admission  that  the  agent  has  no 
knowledge  of  the  subject  of  the  allegation  or  the  facts  in- 
volved in  it,  and  therefore  is  not  qualified  to  make  the  verifi- 
cation. 

On  the  other  hand,  if  the  averment  in  the  verification  as 
to  the  agent's  knowledge  is  considered  sufficient  to  authorize 
him  to  verify  the  answer,  then  the  answer  is  so  far  mani- 
festly false  and  sham,  because  the  averment  therein  is  that 
he  has  no  knowledge  or  information  on  the  subject. 

Giving  section  79  a  practical  construction,  ^o  as  to  secure 
the  end  for  which  it  was  enacted,  to  prevent  parties  from 
putting  in  issue  and  contesting  facts  which  they  cannot 
affirm  or  deny  on  oath,  I  think  that  when  a  defendant  seeks 
to  have  his  answer  verified  by  the  oath  of  a  third  person,  on 
the  ground  that  the  matter  is  within  the  personal  knowledge 
of  the  latter,  there  can  be  no  traverse  of  an  allegation  in  the 
complaint  by  a  mere  denial  of  any  knowledge  or  information 
thereof. 

In  tbe  nature  of  things,  that  form  of  denial  must  be 
allowed  where  the  answer  is  verified  by  the  party.  He  has 
no  choice,  and  can  only  admit  or  deny  directly  so  far  as  his 
knowledge  or  belief  extends,  but  when  an  agent  volunteers 
or  is  selected  to  verify  an  answer  on  the  ground  of  his 
knowledge  of  the  facts,  it  must  appear  from  the  answer  as 
verified  that  he  has  such  knowledge.  But  if  the  answer 
merely  denies  any  knowledge  or  information  of  the  allega- 
tion sought  to  be  controverted,  and  the  verification  only 
states  that  the  facts  contained  in  the  answer  are  within  the 
agent's  knowledge,  this  amounts  to  an  admission  that  he 
has  no  knowledge    of    the  matter,  and   therefore  is  not 
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qualified  to  make  the  affidavit.    The  party  himself   could 
in  any  case  answer  that  far,  and  it  may  be  further. 

The  motion  to  strike  out  is  allowed,  and  if  asked,  it  would 
have  been  allowed  on  the  further  ground  that  it  was  filed 
by  the  clerk  contrary  to  rule  5  of  this  court,  in  this,  that  it 
contains  both  ''erasures"  and  ** interlineations." 


In  RE  Doo  WooN,  on  Habeas  Corpus. 

District  Court,  District  op  Oregon. 
December  15,  1883. 

1.  Return  to  Habeas  Corpus. — Unless  the  return  to  a  writ  of  haheaa 

corpus  shows  that  the  caption  and  detention  are  legal  at  the  time  of  the 
service  of  the  writ,  the  prisoner  ought  to  be  discharged;  and  a  return 
showing  a  caption  and  detention  upon  valid  process  since  such  service  is 
not  sutScient. 

2.  Warrant  of  Extradition. — A  warrant  for  the  arrest  and  return  of  a 

fugitive  from  justice  must  recite  or  set  forth  the  evidence  necessary  to 
authorize  the  state  executive  to  issue  it;  and  unless  it  does,  it  is  illegal 
and  void. 

3.  Hab£,\s  CoRPra,  Jurisdiction  of. — A  person  arrested  under  a  warrant 

of  extradition  from  one  state  of  the  Union  to  another  **is  in  custody  un- 
der or  by  color  of  the  authority  of  the  United  States,"  and  the  national 
courts  have  jurisdiction  to  inquire  by  habeas  corpus  into  and  determine 
the  legality  of  the  same. 

Before  Deady,  District  Judge. 
3Ir.  Tf^Uiam  H,  Adams,  for  the  petitioner. 
Mr.  James  Gleason,  for  the  respondent. 

Deady,  J.  On  December  11,  1883,  a  writ  of  habeas  cor- 
pus was  allowed  by  me,  directed  to  William  H.  Watkinds, 
chief  of  police  of  Portland,  and  returnable  before  this 
court  on  the  following  day,  commanding  him  then  and  there 
to  produce  the  body  of  Doo  Woon,  together  with  the  time 
and  cause  of  his  caption  and  imprisonment. 

The  writ  was  allowed  on  the  petition  of  one  Do  Ki,  al- 
leging that  Doo  Woon  is  a  subject  of  the  Chinese  empire 
and  a  resident  of  this  state;  that  he  was  then  imprisoned  in 
the  jail  of  Portland  by  said  chief  of  police,  **by  reason  ot 
27 
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a  warrant  issued  by  ibe  governor  of  Oregon,  for  tbe  pur- 
pose of  extradition  to  tbe  state  of  California,"  wbicb  war- 
rant is  insufficient  to  authorize  tbe  arrest  or  imprisonment 
of  said  Doo  Woon,  because  it  does  not  appear  tberefrom 
that  he  has  committed  or  is  charged  with  the  commission  of 
any  specified  crime,  but  only  with  the  crime  of  felony  gen- 
erally; and  that  the  petitioner  is  unable  to  set  fortb  or  state 
the  nature  of  the  warrant  more  particularly,  because  tbe 
said  chief  of  police  refuses  to  allow  him  a  copy  thereof. 
The  writ  was  served  on  the  same  day,  and  at  tbe  time  ap- 
pointed the  respondent  produced  the  prisoner  in  court,  and 
by  consent  was  allowed  until  the  next  day  to  make  his  re- 
turn, when  he  answered  that  he  detained  Kong  Keog  Hoon, 
named  in  the  writ  Doo  Woon,  awaiting  the  departure  of 
the  steamer  for  California,  by  virtue  of  a  warrant  of  extra- 
dition, charging  him  with,  the  commission,  in  the  state  of 
California,  of  the  crime  of  felony,  to  wit,  feloniously  and 
unlawfully  embezzling  and  converting  to  his  own  use  the 
personal  property  of  Suen  Sing  to  the  value  of  two  hun- 
dred and  thirty  dollars,  which  warrant  is  dated  December 
12,  1883.  To  this  return  there  was  a  demurrer,  and  it  ap- 
pearing on  the  argument  that  the  warrant  set  out  in  the 
return  was  not  the  one  upon  which  the  caption  was  made 
and  the  prisoner  detained  at  the  time  of  the  service  of  the 
writ,  but  that  it  issued  after  such  service,  and  that  the  war- 
3  ant  under  which  the  prisoner  was  so  detained  did  not  de- 
scribe or  set  forth  the  specific  crime  with  which  the  prisoner 
was  charged,  otherwise  than  as  alleged  in  the  petition,  the 
court  ordered  the  discharge  of  the  prisoner.  (See  In  re 
Francois  Farez,  7  Blatchf.  48.) 

The  prisoner  was  then  arrested  on  the  second  warrant, 
and  on  December  14th  a  second  writ  of  habeas  coigns  was 
allowed,  on  a  petition  denying  the  fleeing  from  justice,  the 
commission  of  the  crime  charged,  and  the  identity  of  the 
prisoner  and  the  person  described  in  the  warrant  as  Kong 
Keok  Hoon,  and  directed  as  before  and  made  returnable 
forthwith.  On  this  writ  the  body  was  again  produced  and 
the  same  return  made  as  to  the  first  one,  to  which  there  was 
also  a  demurrer. 
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In  the  argument,  the  point  was  made  by  counsel  for  the 
prisoner  that  it  does  not  appear  from  the  warrant  that  the 
requisition  from  the  executive  of  California  was  accompa- 
nied by  *'a  copy  of  an  indictment  or  affidavit"  charging  the 
prisoner  with  the  commission  of  the  crime  charged  therein, 
or  any  other,  as  required  by  section  5278  of  the  revised 
statutes. 

The  right  of  one  state  of  the  union  to  demand  from  an- 
other the  delivery  of  a  person  who  has  fled  from  justice 
<lepends  upon  the  constitution  of  the  United  States.  (Art. 
4,  sec.  2.)  And  the  mode  of  proceeding  and  the  evidence 
necessary  to  support  such  demand  are  prescribed  by  the 
statute  of  the  United  States.  (R.  S.,  sees.  5278,  5279.) 
Consequently,  this  is  a  case  arising  under  the  constitution 
and  laws  of  the  United  States,  and  in  which  the  prisoner 
*'is  in  custody  under  or  by  color  of  the  authority  of  the 
United  States,"  and  therefore  this  court  has  jurisdiction. 

The  executive  of  this  state,  in  allowing  the  requisition  of 
the  executive  of  California,  acts  under  the  authority  of  the 
United  States  statute,  and  must  conform  to  its  directions 
and  limitations.  {Kentujchj  v.  Dermison,  24  How.  66.)  One 
of  these  is,  that  before  he  can  allow  a  warrant  of  extradi- 
tion he  must  be  furnished  with  a  copy  of  an  indictment  or 
affidavit  charging  the  person  demanded  with  the  commis- 
sion of  a  crime  against  the  laws  of  California.  Without 
this  he  has  no  jurisdiction.  A  case  for  the  exercise  of  his 
authority  in  this  respect  is  not  presented,  and  so  far  does 
not  exist.  And  the  warrant  must  bear  upon  its  face  the 
evidence  that  it  was  duly  issued,  and  therefore,  unless  it  re- 
cites or  sets  forth  the  indictment  or  affidavit  upon  which  it 
is  founded,  it  is  illegal  and  void.  (Ex  parte  Smith,  3  Mc- 
Lean, 121;  Ex  parte  Thornton,  9  Tex.  365.) 

The  removal  of  a  person  from  one  state  as  a  fugitive  from 
justice  is  a  matter  of  the  highest  importance,  and  cannot  be 
made  upon  less  evidence  of  the  party's  guilt  and  flight  than 
would  authorize  a  warrant  and  arrest  in  an  ordinary  case. 
And  this,  both  by  the  constitution  of  the  United  States  and 
of  this  state,  is  nothing  less  than  information  on  oath,  which 
gives  probable  cause  to  believe  that  the  person  demanded 
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Las  comraitted  a  particular  crime  against  the  law  of  the 
state  makiog  the  demand,  and  that  he  has  fled  therefrom 
on  that  account.  The  caption  and  detention  of  the  prisoner 
are  clearly  illegal  and  void,  and  he  must  be  discharged 
therefrom;  and  it  is  so  ordered. 

Note. — Since  the  decision  of  this  case,  it  has  been  said  in  a  leading  law 
publication  (18  Am.  Law  Kev.  136),  that  the  surrcuder  or  delivery  of  a  fugi- 
tive from  justice  is  not  a  proceeding  under  the  constitution  and  laws  of  the 
United  States,  but  of  the  state  making  the  delivery;  and  therefore  a  pro- 
ceeding by  habeas  corpus  to  inquire  into  the  validity  of  an  arrest  or  deten- 
tion for  the  purpose  of  such  surrender  or  delivery  is  not  a  case  arising  under 
the  constitution  and  laws  of  the  United  States,  or  within  the  jurisdiction  of 
its  courts.  But  the  supreme  court,  in  Bobb  v.  Connolly ^  111  U.  S.  624,  has 
since  held  otherwise. 

While  in  tliis  case  it  is  denied  that  the  agent  appointed  by  the  state  to 
demand  and  receive  the  fugitive  is  an  officer  of  the  United  States,  within 
the  ruling  in  Ableman  v.  Booth  and  United  StiUes  v.  Booth,  21  How.  506,  and 
Tarblta  Case,  13  Wall.  397,  it  is  also  assumed  and  stated  without  question 
that  the  demand  and  deliyery  of  a  fugitive  from  justice  between  any  of  the 
states  of  the  Union  is  a  proceeding  authorized  and  regulated  by  the  constitu- 
tion and  laws  of  the  United  States;  but  that  as  congress  has  not  undertaken  to 
give  exclusive  jurisdiction  to  the  national  tribunals — as  it  is  to  be  implied  they 
might  and  yet  may — to  issue  writs  of  hahtcis  corjnts  in  such  cases,  the  courts 
of  the  state,  if  otherwise  autliorized,  have  concurrent  jurisdiction. 

Neither  has  the  state  of  Oregon  assumed  to  surrender  or  deliver  fugitives 
from  justice  upon  her  own  mere  motion,  or  otherwise  than  in  obedience  to 
and  in  pursuance  of  the  constitution  and  laws  of  the  United  States. 
Chapter  41  of  her  criminal  code  embraces  the  directions  on  this  subject,  the 
material  provisions  of  which  are  found  in  sections  490  and  493.  The  fii*st 
simply  declares  in  substantially  the  language  of  article  4,  section  2,  of  the  con- 
stitution of  the  United  States,  that  a  fugitive  from  justice  shall  be  delivered 
up  on  demand  of  the  executive  authority  of  the  state  from  which  he  fled; 
and  the  second  provides:  **  When  the  governor  fintls  that  the  demand  is  con- 
formable  to  laioAud  the  person  demanded  should  be  given  up,"  he  must  issue 
his  warrant  for  his  delivery,  etc.  But  "conformable"  to  what  law?  The 
law  of  congress  (R.  S.,  sees.  5278,  5279),  for  there  is  no  other.  The  state 
lias  not  undertaken  to  prescribe  upon  what  evidence  the  demand  shall  be 
made  or  the  warrant  for  deliveiy  issue,  for  the  simple  reason,  I  suppose,  that 
congress  having  legislated  on  this  subject,  it  could  not. 

Neither  has  a  state  of  this  Union  the  power  to  deliver  nor  surrender  a  fugi- 
tive from  justice  on  demand  of  another  state,  otherwise  than  in  obedience  to 
and  in  pursuance  of  the  constitution  and  laws  of  the  United  States  on  that 
8ul)ject. 

Article  1,  section  10,  of  the  constitution  provides  that  **no  state  shall, 
without  the  consent  of  congress,  ♦  ♦  *  enter  into  any  agreement  or  com- 
pact with  another  state  or  foreign  power." 
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In  Holmea  y.  JennisoJit  14  Pet.  570,  Mr.  Chief  Justice  Taney  shows  that 
the  necessary  effect  of  this  prohibition  is  to  prevent  a  state  from  delivering 
a  fugitive  from  justice  to  a  foreign  power.  The  argument  amounts  to  a  dem- 
onstration. It  is  briefly  this:  A  delivery  of  a  fugitive  cannot  be  made 
without  a  consent  or  understanding  equivalent  to  an  agreement  or  compact 
between  the  parties  thereto  to  that  effect,  and  this  is  expressly  prohibited 
for  any  purpose  without  the  consent  of  congress.  But  an  **  agreement  or 
compact"  between  two  states  is  placed  by  the  coustitution  in  the  same  cate- 
gory as  one  between  a  state  and  a  foreign  power,  and  the  conclusion  of  the 
chief  justice,  and  the  reasoning  in  support  of  it,  is  as  applicable  in  the  one 
case  as  the  other.  D. 


The  Queen  of  the  Pacifio — The  Pacific  Coast 
S.  S.  Company,  Claimant. 

District  Court,  District  of  Oregon. 

December  18,  1883. 

1.  Admiralty  Rule  38 — "Proceeds  op  Property"  thereunder.— A  ship 
and  cargo  were  saved  from  a  common  peril  after  a  considerable  jettison 
of  the  latter,  and  allowed  by  the  salvora  to  proceed  to  their  destination, 
where  the  saved  cargo  was  delivered  by  the  master  or  agent  to  the  con- 
signees without  contribution  for  salvage  or  jettison,  but  on  the  deposit 
by  each  consignee  of  a  sum  of  money  equal  to  twenty  per  centum  of  tiie 
value  of  the  cargo  delivered  to  him  "to  cover  general  average,"  and  the 
execution  of  a  bond  for  the  payment  of  his  proportion  of  the  "losses 
and  expenses"  consequent  upon  such  peril:  Jleld — 1.  That  the  salvage 
service  being  for  the  benefit  of  both  ship  and  cargo,  the  expense  thereof 
constitutes  a  general  average;  and  2.  That  in  a  suit  against  tlie  ship 
and  cargo  for  salvage,  the  libellauts  might  elect  to  treat  such  deposit  as 
so  far  a  substitute  for  thfe  cargo  delivered,  and  require  the  agent  of  the 
vessel,  under  admiralty  rule  38,  to  bring  the  same  into  court  to  answer 
the  exigency  of  such  suit. 

Before  Deady,  District  Judge. 
31r.  M,  IF.  Fechheimer,  for  the  libellants. 
]Ur.  Cyi^s  A,  Dolph,  for  the  claimant. 

Deady,  J.  On  October  13,  1883,  the  steamship  Queen  of 
the  Pacific  and  cargo  were  libelled  in  this  court  upon  a  claim 
for  salvage  by  George  H.  Flavel  and  others,  the  owners, 
managers,  and  employees  of  and  on  the  steam-tugs  C.  «/. 
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Brenham,  Astoria,  Columbia,  and  Pioneer.  On  tbo'Same  day 
the  vessel  was  arrested,  and  afterwards  claimed  by  and  de- 
livered to  C.  H.  Prescott,  managing  agent,  for  the  owner, 
the  Pacific  Coast  Steamship  Company. 

On  October  the  15th  the  libellants  filed  a  petition  herein, 
_nncler  the  admiralty  rule  38,  asking  that  the  managing  agent 
aforesaid  be  required  to  show  cause  why  certain  moneys 
deposited  with  him  by  the  consignees  of  the  Queen's  cargo 
should  not  be  brought  into  court  to  answer  the  exigency  of 
this  suit;  and  on  November  3d  said  agent  filed  an  answer 
to  the  petition,  and  the  matter  was  argued  and  submitted 
on  November  10th. 

From  the  statements  in  the  petition,  and  the  libel  to  which 
it  refers,  and  the  answer  thereto,  and  accepting  the  hitter 
when  they  differ  from  the  former,  it  appears  that  on  Sep- 
tember 4,  1883,  the  steamship  Queen  of  (he  Pacific,  then  be- 
ing of  the  value  of  five  hundred  and  fifty  thousand  dollars, 
while  on  a  voyage  from  San  Francisco  to  Portland  with  a 
cargo  of  not  less  value  than  two  hundred  thousand  dollars, 
and  three  hundred  passengers,  grounded  about  noon  in  a 
dense  fog  on  Clatsop  spit,  inside  the  bar  of  the  Columbia 
river;  and  on  the  following  day,  at  or  near  high  tide  in  the 
afternoon,  was  pulled  off  by  the  steam-tugs  aforesaid,  un- 
der the  direction  and  management  of  the  libellants,  after 
throwing  overboard  about  one  fourth  in  value  of  her  cargo, 
and  was  allowed  by  the  salvors  to  proceed  on  her  voyage  to 
Portland,  where  the  remainder  of  her  cargo  was  delivered 
to  the  respective  consignees — said  agent  first  demanding 
and  receiving  from  each  of  said  consignees  a  deposit  in 
money  equal  to  twenty  per  centum  of  the  value  of  such  con- 
signment **to  cover  general  average  and  other  charges;'* 
and  also  a  bond  or  agreement  for  the  payment  of  his  pro- 
portionate share  of  '*the  losses  and  expenses"  caused  by 
the  stranding  and  saving  of  said  vessel  and  cargo  as  afore- 
said, to  be  ascertained  by  certain  named  "average  adjust- 
ers, in  accordance  with  the  established  usage  and  laws." 

Since  the  argument  of  the  application,  and  on  December 
1st,  the  claimant  answered  the  libel,  by  which  it  admits  that 
"said  tugs  rendered  valuable  aid  and  assistance   to  said 
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Bteamship  in  enabling  her  to  get  off  from  said  spit;"  and 
alleges  that  the  value  of  the  vessel  is  of  no  greater  sum  than 
four  hundred  and  eighty-five  thousand  dollars,  and  that  at 
the  time  of  said  stranding  she  had  on  board  one  thousand 
eight  hundred  and  sixty  measured  tons  of  assorted  cargo  of 
the  value  of  tliree  hundred  and  fifteen  thousand  dollars,  ot 
which  six  hundred  and  thirty-two  measured  tons  were  jetti- 
soned, of  the  value  of  about  ninety-five  thousand  dollars. 

Where  a  ship  and  cargo  are  saved  from  a  common  peril, 
each  must  bear  its  proportion,  according  to  its  value,  of  the 
compensation  decreed  to  the  salvors,  bat  neither  is  liable 
for  the  salvage  due  from  the  other.  (2  Pars.  Ship.  &  Ad. 
263,  304;  The  Leathers  &  Cargo,  New.  Ad.  Eep.  427. 

The  libellants,  therefore,  have  no  claim  against  the  Qween 
for  saving  the  cargo,  and  unless  they  are  entitled  to  have 
this  money  brought  into  court  as  a  substitute  for  the  cargo, 
they  cannot  in  this  respect  obtain  any  relief  in  this  suit. 

It 'may  be  admitted  that  this  deposit  is  not  the  ''pro- 
ceeds" of  the  cargo  within  the  letter  of  rule  38,  because  it 
was  not  actually  derived  from  the  sale  of  it.  But  it  was 
obtained  by  the  claimant  from  the  consignees  of  the  cargo, 
as  a  coudition  precedent  to  its  delivery  to  them,  to  stand 
for  and  in  the  place  of  the  cargo,  in  certain  contingencies. 
Now  if  this  claim  for  salvage  is  one  of  such  contingencies, 
then  I  think  the  money  is  so  far  the  "proceeds"  of  the 
cargo,  within  the  spirit  and  equity  of  the  rule,  and  ought, 
therefore,  to  be  brought  into  court  to  answer  such  claim 
accordingly. 

The  contingency  upon  which  this  deposit  was  to  stand  for 
the  cargo  delivered  was  the  liability  of  the  latter  to  a  gen- 
eral average  contribution,  consequent  upon  the  stranding 
of  the  vessel  upon  which  it  was  then  being  carried.  So  far 
as  appears,  there  are  only  two  items  that  can  enter  into  this 
account  in  this  case:  they  are  salvage,  and  the  value  of 
the  property  jettisoned.  There  is  no  doubt  about  the  sec- 
ond one  in  any  case,  but  the  first  one  depends  on  circum- 
stances. 

An  expense  incurred  for  salvage  for  the  benefit  of  a  ship 
or  cargo  is  a  particular  average  charge  upon  either  the  ship 
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or  cargo,  as  the  case  may  be;  bat  where  sucli  expense  is 
iucurred  for  the  benefit  of  both,  it  constitutes  a  general 
average. 

In  Pelei'8  &  Co.  v.  Wmren  Im.  Co,,  1  Story,  468,  Mr. 
Justice  Story  says:  "General  average  is  commonly  under- 
stood to  arise  from  some  voluntary  act  done  or  sacrifice  or 
expense  incurred  for  the  benefit  of  all  concerned  in  the  voy- 
age or  adventure;  and  then  it  is  apportioned  upon  all  the 
interests  which  partake  of  the  benefit.  Bat  the  mere  fact 
that  an  apportionment  is  made  of  a  loss  between  the  differ- 
ent parties  in  interest,  if  the  loss  itself  does  not  arise  from 
some  act  done  or  sacrifice  or  expense  voluntarily  incurred 
for  the  common  benefit,  does  not  make  it  necessarily  a  case 
of  general  average  by  our  law.  Salvage  is  properly  a 
charge,  apportionable  upon  all  the  interests  and  property 
at  risk  in  the  voyage  which  derive  any  benefit  therefrom. 
But  although  it  is  often  in  the  nature  of  general  average,  it 
is  far  from  being  universally  true  that  in  the  sense  of  our 
law  all  salvage  charges  are  to  be  deemed  a  general  average. 
On  the  contrary,  these  charges  are  sometimes  a  simple 
average  or  partial  loss.  We  must,  therefore,  look  to  the 
particular  circumstances  of  the  case  to  ascertain  whether  it 
be  the  one  or  the  other."  In  Job  v.  Langiou,  6  El.  &  Bl. 
779,  the  court  says:  "All  expenses  iucurred  from  the  mis- 
adventure, till  all  the  cargo  has  been  discharged,  con- 
fessedly constitute  a  general  average."  And  in  1  Pars. 
Ship.  &  Ad.  362,  it  is  said  that  "salvage,  *  *  *  being 
for  the  benefit  of  all  persons  concerned  in  ship,  cargo,  and 
freight,  falls  within  the  rule  of  general  average."  (See  also 
Id.  436.)  The  expense  of  salvage  in  this  case,  whatever  it 
may  be,  was  consequent  on  the  misadventure  of  stranding 
the  vessel,  and  the  service  was  certainly  for  the  benefit  of 
both  sliip  and  cargo.  Consequently  it  is  a  general  average 
— one  of  the  items  which  the  deposit  was  made  to  meet. 

The  bond  which  was  taken  to  meet  the  "losses  and  ex- 
penses" incurred  by  the  stranding,  as  might  bo  ascertained 
by  the  "average  adjusters,"  must  be  considered  a  further 
security  for  the  payment  of  the  contribution  that  may  be 
found  due  from  the  consignees  for  the  loss  occasioned  by 


Dist.  Or.]         The  Queen  of  the  Pacific.  425 

1883.]  Opinion  of  the  Court— Deady,  J. 

tbe  jettison,  in  case  the  deposit  should  be  found  insufficient 
to  satisfy  it  and  the  expense  of  salvage. 

The  claimant  was  allowed  by  the  salvors,  in  the  interest 
of  commerce  and  for  the  convenience  of  all  concerned,  to 
bring  the  saved  property  into  port,  where  the  master  or 
agent  assumed  the  responsibility  of  delivering  the  saved 
cargo  to  the  consignees,  without  payment  of  salvage  or  con- 
tribution for  the  jettison,  but  taking  at  the  same  time  a 
deposit  and  bond  from  each  of  them  as  a  substitute  and 
security  therefor. 

In  so  doing  he  acted  as  the  agent  of  all  the  persons  con- 
cerned. (1  Pars.  Ship.  &  Ad.  473.)  And  I  think  that  so 
far  as  this  deposit  is  concerned,  it  ought  to  be  regarded  for 
this  purpose  as  a  substitute  for  the  cargo,  and  that  the 
Hbellants  may  ratify  the  substitution  and  claim  the  benefit 
of  it  in  this  suit. 

The  contribution  for  the  jettison  is  a  matter  between  the 
sliip  and  cargo,  but  the  contribution  for  salvage  is  one  for 
which  they  are  both  bound  to  the  Hbellants  in  proportion 
to  their  value. 

While  this  conclusion  is  only  just  to  the  Hbellants,  it  is 
not  prejudicial  to  the  rights  of  any  one.  It  reaches  the 
manifest  equity  of  the  case,  and  is,  I  think,  fairly  within  the 
spirit  and  purpose  of  the  admiralty  rule  38. 

The  prayer  of  the  petition  is  granted,  and  it  appearing 
that  tlie  agent  has  in  his  hands  not  less  than  thirty  thou- 
sand dollars  of  such  deposit,  he  is  required  to  bring  the 
same  into  court  to  answer  the  exigency  of  this  suit,  and 
particularly  the  claim  of  the  Hbellants  against  said  saved 
caigo  for  salvage. 
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Wells,  Fargo  &  Company  v.  The  Oregon  and 
California  Railwa^y  Company. 

Circuit  Court,  Dibtbict  op  Gregok. 
December  24,  1883. 

1.  Duty  of  Railway  Company  to  Express  Companies  Doing  Bcsinkss 

ON  its  Road — Must  Furnish  Equal  Facilities  to  All.— The  de- 
fendant was  enjoined  by  this  court  to  continue  to  furnish  the  plaintiff 
such  express  facilities  on  its  road  as  it  had  been  furnishing  under  an 
agreement  between  the  parties,  one  provision  of  which  is  to  the  effect 
that  the  defendant  will  carry  for  the  plaintiff  not  exceeding  eight  thou- 
sand pounds  of  "freight  and  express  matter"  over  its  roa<l  daily  on  a 
fast  train  for  the  sum  of  one  thousand  dollars  per  month,  but  the  plaint- 
iff must  not  deliver  any  such  **  freight"  or  "matter"  at  less  than  a 
stipulated  price  per  pound.  Thereafter  the  defendant  commenced  to 
furnish  express  facilities  to  the  Northern  Pacific  Express  Company,  upon 
the  same  terms  and  conditions  as  it  alleges  that  it  furnished  them  to  the 
plaintiff,  but  allowed  said  Northern  Pacific  express  to  deliver  freight  at 
a  lower  rate  than  the  plaintiff  was  permitted  to  do,  and  thereupon  the  latter 
commenced  to  deliver  freight  for  the  same  rates  as  said  Northern  Pacific, 
whereupon  the  defendant,  conceiving  itself  aggrieved  thereby,  moved 
the  court  to  modify  the  injunction  so  as  to  prevent  the  plaintiff  from 
carrying  any  freight  or  express  matter  at  the  reduced  rates,  or  to  permit 
the  defendant  to  increase  the  compensation  to  be  paid  it  by  the  plaintiff 
so  as  to  prevent  the  same.  JJdd — 1.  That  the  defendant  has  no  right  to 
discriminate  between  the  express  companies,  but  must  furnish  e()ual 
facilities  to  both;  2.  That  although  the  plaintiff  is  in  effect  required  by 
the  decree  to  deliver  this  eight  thousand  pounds  of  matter,  or  any  por- 
tion of  it,  at  not  less  than  the  prescribed  rate,  still  if  the  defendant 
permits  the  Northern  Pacific  to  deliver  any  portion  of  the  like  eight 
thousand  pounds  carried  for  it  at  less  than  such  rates,  this  is  necessarily 
a  permission  to  the  plaintiff  to  do  the  same;  3.  SembU,  that  it  is  the 
duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain  if  either 
company  is  violating  the  condition  upon  which  the  facilities  were  granted 
to  it,  to  the  prejudice  of  the  other,  and  if  so,  to  exclude  it  from  the 
same;  and  certainly,  where  the  failure  to  keep  such  condition  is  brought 
to  its  knowledge  by  the  injured  company  or  otherwise,  imless  it  does 
interfere  effectively,  it  will  be  presumed,  in  favor  of  the  latter,  to  have 
waived  such  condition  at  to  both. 

2.  Express  Facilitiks. — Ferriage  on  the  railway  ferry  of  the  defendant,  if 

not  absolutely  an  express  facility,  to  which  the  plaintiff  is  entitled,  be- 
comes so  when  furnished  to  the  Northern  Pacific  by  the  defendant. 

Before  Deady,  District  Judge. 
Mr.  JU.  W.  Fecliheimei*,  for  the  plaiutiff. 
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Mr.  Cyrus  A.  Dolph  and  Mr,  Bu/iia  Mailory,  for  the  de- 
fendant. 

Deady,  J.  On  December  11,  1882,  the  defendant  was 
enjoined  and  required  by  a  decree  of  this  court,  given  in 
this  case,  to  furnish  the  plaintiff  the  express  facilities  on 
and  over  its  lines  of  railway  that  it  was  then  and  had  been 
doing,  and  upon  the  same  terms. 

On  November  16,  1883,  the  defendant  filed  a  motion  for 
the  modification  of  said  decree  on  the  petition  of  the  Oregon 
and  Transcontinental  company,  verified  by  the  affidavit  of 
the  manager  of  said  railway,  Mr.  E.  Koehler,  from  which  it 
appears  that  said  company  is  a  corporation  formed  under 
the  laws  of  Oregon,  and  that  since  the  date  of  said  decree 
it  has  become  the  lessee  of  the  defendant's  lines  of  railway, 
and  acquired  all  its  ''rights  and  interests"  in  and  to  "the 
transportation  business  thereof,"  and  particularly  under  a 
certain  contract  made  between  the  plaintiff  and  defendant 
on  October  14,  1876,  concerning  the  transportation  of  ex- 
press matter  by  the  latter  for  the  former,  by  which  the  cost 
of  said  transportation  and  the  rates  to  be  charged  the  public 
by  the  plaintiff  were  fixed,  which  contract  was  still  in  force 
at  the  date  of  said  decree;  that  the  plaintiff  is  now  *'  wrong- 
fully and  fraudulently  taking  advantage  of  said  injunction," 
and  has  reduced  its  rate  of  charges  for  ''carrying  the  matter 
confided  to  it"  over  the  defendant's  road  below  that  fixed  by 
said  contract,  and  below  the  "regular  charges"  of  the  lessee 
for  transporting  ordinary  freight  over  the  same,  thereby  in- 
creasing the  business  done  by  the  plaintiff^  to  the  injury  of 
the  "general  freighting  business"  of  the  lessee;  that  the 
plaintiff  is  transporting  over  said  road  as  "express  matter" 
large  quantities  of  merchandise  not  properly  belonging  to 
the  business  of  carriers  by  express,  for  no  other  reason  than 
that  the  charges  are  less  than  the  regular  charges  for  freight. 

The  petition  concludes  with  a  prayer  for  the  modification 
of  the  injunction,  so  "as  to  compel  the  plaintiff  to  limit  its 
business  to  a  proper  and  legitimate  express  business,"  and 
to  charge  such  rates  for  the  carriage  of  goods  as  are  pro- 
vided in  said  contract;  and  to  enable  the  defendant,  "by 
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fair  and  proper  charges,  to  protect  itself  from  injury  by  the 
wrongful  acts  of  the  plaintiff." 

On  November  23d  the  plaintiff  filed  an  answer  to  the  peti- 
tion, verified  by  the  affidavit  of  its  superintendent,  Mr. 
Dudley  Evans,  by  which  it  first  denies  in  detail,  but  gener- 
ally with  a  negative  pregnant,  all  the  allegations  of  the 
petition,  and  then  admits  and  alleges  that  on  October  14, 
1876,  it  made  a  contract  with  the  defendant  for  the  trans- 
portation of  its  express  matter  over  the  railway  of  the  de- 
fendant, as  shown  by  a  copy  thereof  annexed  to  said  answer, 
from  which,  among  other  things,  it  appears  that  the  plaintiff, 
in  consideration  of  the  payment  by  it  to  the  defendant  of 
one  thousand  dollars  per  month,  was  entitled  to  carry  in  a  car 
set  apart  for  its  use,  on  each  passenger  traija,  eight  thousand 
pounds  of  ''express  matter  and  freight,"  for  which  it  was  to 
charge  on  all  lots  of  less  than  one  hundred  pounds,  "not 
less  than  double  first-class  railway  freights,"  and  for  lots  of 
greater  weight  not  less  than  one  and  a  half  times  such  rates 
or  the  rates  specified  in  a  schedule  therein,  for  all  the  sta- 
tions between  the  then  termini  of  the  road — Portland  and 
Eoseburg — and  in  case  "the  freight "  offered  by  the  plaintiff 
for  carriage  should  exceed  eight  thousand  pounds  in  weiglit, 
the  defendant  was  bound  to  carry  the  same,  and  the  plaintiff 
to  pay  therefor  at  the  rate  of  one  and  a  half  the  first-class 
rates  then  charged  by  the  defendant. 

The  contract  also  contains  provisions  to  the  following 
effect:  1.  That  neither  the  defendant  nor  its  employees 
siiall  carry  express  matter  on  a  passenger  train;  2.  That 
the  defendant  will  not,  as  I  construe  the  ambiguous  lan- 
guage of  the  provision,  contract  with  any  other  express 
company  or  association  for  "better  facilities  than  are 
granted''  to  the  plaintiff;  and  3.  That  the  contract  shall  go 
into  effect  on  November  1,  1876,  and  continue  in  force  for 
one  year,  and  from  year  to  year  thereafter,  unless  notice  is 
given  by  one  of  both  parlies,  at  least  one  month  previous 
to  the  end  of  the  contract  year,"  of  a  withdrawal  therefrom. 

The  answer  also  alleges  that  the  Northern  Pacific  Express 
Company  is  a  corporation  largely  owned  and  controlled  by 
^he  same   persons  who  control  the  defendant  corporation 
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and  the  Oregon  and  Transcontinental  company;  that  for 
the  past  three  or  four  months  said  express  company  has 
been  and  still  is  doing  an  express  business  on  the  defend- 
ant's railway,  and  that  it  is  afforded  thereon  more  and 
better  facilities  at  cheaper  rates  than  the  plaintiff;  that  said 
express  company  is  permitted  to  carry  '*  freight  and  express 
matter ''  at  rates  much  less  than  the  regular  railway  rates, 
and  that  it  has  threatened  and  still  threatens  to  carry 
'*  freight  and  express  matter"  for  ten  cents  per  one  hundred 
pounds  less  than  the  plaintiff  may  charge  for  the  same 
service;  and  that  said  Oregon  and  Transcontinental  and 
express  companies  are  by  such  means  attempting  to  injure 
and  destroy  the  business  of  the  plaintiff. 

The  answer  also  contains  an  allegation  to  the  effect  that 
the  plaintiff  has  never  carried  on  any  one  train  over  eight 
thousand  pounds  of  matter,  nor  on  an  average  over  three 
thousand  pounds. 

On  the  same  day  the  defendant  filed  a  reply,  verified  by 
the  affidavit  of  said  manager,  to  the  effect  that  by  the  agree- 
ment with  the  Northern  Pacific  Express  Company,  it  is  to 
have  the  same  facilities  and  upon  the  same  terms  as  the 
plaintiff,  and  not  otherwise,  and  that  if  said  express  com- 
pany has  carried  ''freight  and  express  matter"  over  the 
road  at  less  than  the  prescribed  rates,  it  has  been  done 
without  such  manager's  knowledge  or  consent,  and  in  viola- 
tion of  the  terms  of  the  contract. 

On  the  argument  it  was  conceded  that  the  Oregon  and 
Transcontinental  company,  not  being  a  party  to  this  suit, 
could  not  be  directly  heard  in  this  matter,  and  although  no 
direct  attempt  was  made  to  prove  that  it  had  become  the 
lessee  of  the  road  as  alleged,  yet  the  fact  was  tacitly  ad- 
mitted. 

On  the  hearing  the  plaintiff  read  five  affidavits,  including 
one  of  its  superintendent,  from  the  latter  of  which  it  ap- 
pears that  the  plaintiff  is  caiTying  and  intends  to  carry 
freight  and  express  matter  at  as  low  rates  as  the  Northern 
Pacific  Express  Company,  but  not  lower;  and  that  within 
one  week  before  the  filing  of  this  motion,  he  informed  the 
manager  of  the  defendant's  road  that  said  express  company 
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was  carrying  freight  at  thirty  per  centum  below  first-class 
railway  rates.  From  the  other  of  these  affidavits,  none  of 
which  are  contradicted  in  any  particular,  it  satisfactorily 
appears  that  the  Northern  Pacific  express  is  carrying  be- 
tween Roseburg,  Oakland,  and  Eugene  and  Portland  for  at 
least  fifty  per  centum  less,  on  an  average,  than  the  rates 
specified  in  the  contract  of  October  14,  1876.  And  upon 
the  whole  case  it  appears  that  the  plaintiff  intends  and  is 
endeavoring  to  carry  at  as  low  rates  as  the  Northern  Pacific 
for  the  purpose  of  preserving  its  business,  and  not  other- 
wise. 

Before  proceeding  to  the  consideration  of  the  particular 
question  arising  upon  this  motion,  it  may  be  well  to  glance 
at  the  origin  of  this  controversy. 

This  suit  was  commenced  on  December  11,  1882,  when 
an  order  was  made  that  the  defendant  show  cause  why  it 
should  not  be  enjoined  as  prayed  in  the  bill,  and  that  in  the 
mean  time  it  be  so  restrained. 

On  March  19, 1883,  after  full  argument,  a  preliminary  in- 
junction was  allowed.  (8  Saw.  600.)  This  injunction  is 
still  in  force,  the  case  having  since  been  heard  on  a  de- 
murrer to  the  bill  which  was  overruled  by  Mr.  Justice  Field. 

It  also  appears  that  before  the  commencement  of  the  suit 
that  the  defendant  gave  the  plaintiff  notice  that  it  could  not 
have  any  express  facilities  on  its  road  after  that  year,  as  it 
intended  to  do  the  express  business  itself. 

And  first,  my  impression  is,  that  the  contract  of  October 
14,  1876,  is  no  longer  in  force,  proprio  vigore,  between  the 
parties.  **One  of  both  parties,"  meaning,  I  suppose,  either 
party,  could  terminate  and  annul  the  contract  at  the  end  of 
any  year,  by  giving  notice  of  its  intention  to  withdraw  from 
it;  and  as  the  defendant  appears  to  have  given  such  notice, 
it  follows  that  the  compact,  as  such,  is  at  an  end. 

The  relations  between  the  plaintiff  and  defendant  and 
their  reciprocal  obligations  are  now  prescribed  and  meas- 
ured by  the  decree  of  this  court.  In  making  this  decree, 
it  adopted  for  the  time  being,  as  a  convenient  and  just 
definition  and  enumeration  of  proper  express  facilities  and 
the  terms  and  conditions  upoii  which  they  should  be  fur- 
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nished,  the  state  of  things  or  relations  and  obligations 
then  existing  between  the  parties.  And  this,  of  course,  had 
the  effect  to  prolong  the  provisions  of  this  contract,  appli- 
cable to  the  subject-matter,  under  which  the  parties  had 
been  acting  for  six  years,  and  continue  them  in  force  as 
a  part  of  the  decree  of  the  court. 

And  second,  in  canvassing  the  motives  and  acts  of  the 
parties,  it  must  be  borne  in  mind  that  the  defendant  de- 
sired and  intended  to  withdraw  all  express  facilities  from 
the  plaintiff  for  the  purpose  of  taking  the  business  exclu- 
sively into  its  own  hands,  and  that  although  it  was  pre- 
vented from  excluding  the  plaintiff  from  its  road,  and  has 
not  directly  undertaken  to  conduct  the  business  itself,  yet 
it  is  furnishing  facilities  to  a  company  that  is  necessarily 
a  rival  of  the  defendants,  and  appears  to  be  closely  allied 
if  not  identical  in  interest  with  itself. 

Upon  the  case  made,  there  does  not  appear  to  be  any 
ground  for  the  complaint  that  the  defendant  is  currying 
more  matter  or  of  a  different  character  from  that  it  is  en- 
titled to;  while  it  does  appear  from  admission  of  counsel 
that  the  defendant  is  carrying  the  Northern  Pacific  wagons 
on  its  railway  ferry  across  the  Wallamet  river  at  this  place 
free  of  charge,  while  it  compels  the  plaintiff  to  pay  for  a 
like  service  at  the  regular  rates.  Whether  this  ferriage  is 
an  absolute  express  facility  may  be  a  question,  but  I  am 
quite  sure  that  if  the  defendant  furnishes  it  to  the  North- 
ern Pacific  free  of  charge,  it  must  do  the  same  for  the 
plaintiff.  It  cannot  discriminate  against  either,  but  must 
treat  both  alike. 

In  the  nature  of  things,  there  can  be  no  absolute  and 
prescribed  definition  of  *'  express  matter."  Like  the  phrase 
''express  facilities,"  its  scope  and  meaning  may  be  modi- 
fied by  circumstances.  And  so  long  as  the  express  com- 
pany pays  the  railway  company  an  agreed  sum  for  so  much 
space  in  a  car  or  weight  carried  tiierein,  or  one  and  a 
half  times  first-class  railway  rates  for  whatever  it  carries 
over  its  road,  there  is  no  need  of  any  definition.  It  de- 
fines itself,  and  iuclades  everything  that  the  express  com- 
j)aiiy  can  get  or  afford   to  carry  on  those  terms.     And  if 
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it  carries  all  the  freight  and  express  matter  that  goes  over 
the  road,  it  works  uo  injury  to  the  defenduut,  but  a  ben- 
efit. 

Under  the  arrangement  between  the  plaintiff  and  defend- 
ant, the  former  is  entitled  to  carry  eight  thousand  pounds 
of  either  ** freight"  or  ''express  matter,"  if  there  is  any 
difference  between  them,  once  a  day  each  way  over  the  roavl 
of  the  latter,  upon  the  payment  of  one  thousand  dollars  a 
month,  and  as  much  more  as  it  may  desire  upon  the  pay- 
ment therefor  at  the  rate  of  one  and  a  half  first-chiss  railway 
rates.  But,  so  far  at  least  as  the  eight  thousand  pounds  is 
concerned,  the  plaintiff  is  bound  to  charge  the  public  the 
enhanced  rates  prescribed  in  the  agreement.  This  condi- 
tion was  intended  for  the  benefit  of  the  defendant,  and  the 
observance  of  it  might  work  to  its  advantage  in  this  way: 
If  eight  thousand  pounds  of  freight  is  offered  on  a  given 
occasion,  and  only  one  thousand  of  it  would  bear  carriage 
at  express  rates,  the  defendant  would  carry  the  other  seven 
thousand  pounds  at  railway  rates,  upon  a  slow  train,  and 
get  the  same  compensation  from  the  express  company  as  if 
the  latter  had  carried  the  whole  of  it. 

But  as  to  the  freight  carried  by  the  plaintiff  in  excess  of 
eight  thousand  pounds,  and  for  which  it  must  pay,  not  a 
lump  sum,  but  one  and  a  half  times  first-class  railway  rates, 
it  can  make  no  difference  to  the  defendant  how  light  are 
the  charges  of  the  plaintiff,  nor  how  much  freight  it  may 
carry. 

But  the  plaintiff,  in  carrying  any  portion  of  the  eight 
thousand  pounds  for  less  than  the  stipulated  rates,  is  vio- 
lating the  contract  or  terms  upon  which  it  is  entitled  to  the 
facilities  it  enjoys,  unless  the  defendant,  by  its  conduct,  has 
waived  this  condition  of  the  contract  orfurnisned  the  plaintiff 
with  an  excuse  or  justification  for  not  keeping  it. 

By  the  law  of  this  case,  until  otherwise  established  by 
the  supreme  court,  the  defendant  is  bound  to  furnish  the 
express  company  with  reasonable  facilities  for  the  conduct 
of  its  business;  and  if  there  is  more  than  one  company  doing 
business  over  its  road,  it  must  furnish  equal  facilities  to  all. 
""o  deal  fairly  and  justly  in  this  respect,  and  according  to 
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its  obligation,  tbe  defendant  must  serve  the  express  conj- 
panies  equally,  and  neither  directly  nor  indirectly  favor  one 
or  hinder  the  other.  Whatever  terms  or  favors  it  extends 
to  one  it  must  extend  to  the  other,  because  the  other  be- 
comes thereby  entitled  to  them.  No  discrimination  can  be 
allowed,  but  equality  of  service,  conditions,  and  compensa- 
tion is  the  fundamental  rule  governing  the  business  or 
transaction. 

But,  says  the  counsel  for  the  defendant,  we  have  made 
the  same  terms  with  these  express  companies;  and  if  the 
Northern  Pacific  is  delivering  freight  at  less  than  the  stipu- 
lated rates,  we  are  not  aware  of  it,  and  if  we  were,  weafe 
not  responsible  to  the  plaintiff  for  it.  If  the  plaintiff  is  in- 
jured by  the  conduct  of  the  Northern  Pacific  in  this  respect, 
it  must  seek  a  remedy  against  that  company. 

A  grosser  misconception  of  the  relations  and  rights  of 
these  parties  could  hardly  have  been  expressed  in  so  few 
words. 

These  express  companies  are  strangers  to  each  other. 
They  are  each  dealing  with  the  defendant,  and  their  rela- 
tions are  with  it  and  not  one  another.  Whatever  facilities 
or  favors  the  defendant  extends  or  permits  to  one,  it  must 
extend  or  permit  upon  the  same  terms  to  the  other.  It  is 
therefore  bound,  I  think,  to  exercise  reasonable  diligence 
to  ascertain  whether  either  of  them  is  violating  the  contract 
or  condition  under  or  on  which  it  is  doing  business  on  the 
road  to  the  prejudice  of  the  other — as  by  delivering  freight 
at  less  than  the  stipulated  or  prescribed  rates — and  if  so, 
to  take  the  proper  measures  to  prevent  a  continuance  or 
repetition  of  such  conduct. 

Certainly,  if  it  is  brought  to  the  knowledge  of  the  defend- 
ant that  the  Northern  Pacific  is  cutting  rates,  it  would  be 
its  duty  to  exclude  the  latter  from  its  road,  unless  it  intends 
to  permit  the  plaintiff  to  do  the  same  thing.  And  in  such 
cases,  if  it  takes  no  steps  to  prevent  the  Northern  Pacific 
from  carrying  for  less  than  the  established  rates,  the  infer- 
ence must  be  that  the  defendant  permits  it  to  do  so,  and 
therefore  it  ought  not  to  be  heard  to  object  if  the  plaintiff 
does  the  same.     And  if  the  defendant  was  ignorant  of  the 
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conduct  of  the  Northern  Pacific  because  it  was  wilfully 
blind  to  it,  or  did  not  care  to  know  the  fact,  the  sameconse* 
quence  would  follow. 

The  defendant  has  ascertained  that  the  plaintiff  is  deliver- 
ing freight  below  the  stipulated  rates,  and  doubtless  might 
as  easily  and  readily  have  found  that  in  so  doing  it  was 
merely  following  of  necessily  the  example  of  the  Northern 
Pacific. 

Indeed,  the  attention  of  the  mannger  of  the  defendant  was 
directly  called  to  the  fact  that  this  company  was  cutting 
rates,  by  the  superintendent  of  the  plaintifif,  before  this 
proceeding  was  commenced.  But  nothing  was  done  about 
it,  and  the  defendant  seems  to  have  acted  upon  the  theory 
that  it  could  evade  the  injunction  by  permitting  a  company 
which  is  either  in  fact  itself  or  its  close  ally  in  interest,  to 
carry  for  one  half  the  rates  the  plaintiff  is  required  to  charge, 
and  thereby  destroy  the  latter's  business  and  drive  it  off  the 
road. 

But  the  law  is  not  so  vain  a  thing  as  this;  and  it  will  look 
below  the  surface  of  such  a  subterfuge  and  protect  the 
plaintiff  in  the  right  to  compete  for  business  over  the  road 
within  the  limits  which  the  defendant  allows  or  permits  to 
the  Northern  Pacific. 

The  defendant  is  not  entitled,  on  the  case  made,  to  any 
modification  of  the  injunction  or  interference  of  the  court. 

This  conclusion  is  fully  sustainted  by  the  rulings  in  the 
following  cases:  Dinsmore  v.  The  Louisville  etc.  Baihcay 
Co,,  and  Soxdhern  Express  Co.  v.  Nashville  etc.  B'y  Co.,  2  Fed. 
Hop.  465;  Southern  Express  Co.  v.  Louisville  etc.  Co.,  4  Id. 
481;  Texas  Express  Co.  v.  Texas  etc.  Ry  Co.,  and  Same  v. 
Ldefiiiational  etc.  Ry  Co.,  6  Id.  427;  Southern  Express  Co.  v. 
Memphis  etc.,  8  Id.  799. 

The  motion  is  disallowed  at  the  costs  of  the  defendant. 


Dist.  Or.]  Cottier  v.  Stimson.  435 

1883.]  Opinion  of  the  Ck)urt— Deady,  J. 

William  T.  Cottier  et  al.  i\  Susan  A.  Stimson 

et  al. 

Circuit  Court,  District  of  Oregon. 
December  28,  1883. 

1.  Verification  op  Pleadings. — Under  section  914  of  the  revised  statutes 

the  pleadings  in  an  action  for  the  infringement  of  a  patent  must  be  veri- 
fied, as  provided  in  section  89  of  the  Oregon  code  of  civil  procedure. 

2.  Double  Pleas  or  Defenses. — Both  at  common  law  and  under  the  code 

special  pleas  or  defenses  may  be  pleaded  with  the  general  issue  or  a  de- 
nial of  the  allegations  of  the  complaint. 

3.  Defenses  to  an  A(.tion   for  Infringement. — The  five  matters  which 

may  be  given  in  evidence  upon  notice  under  the  general  issue,  as  pro- 
vided in  section  4920  of  the  revised  statutes,  as  defenses  to  an  action  tor 
the  infringement  of  a  patent,  may  be  pleaded  specially  with  the  general 
issue,  and  other  defenses  thereto  may  be  pleaded  specially  either  with 
or  without  the  general  issue  and  such  notice. 

4.  Special  Pleas  Ckiticlsed. — Qunnre:  Is  it  sufficient  to  allege  in  a  special 

plea  that  the  thing  patented  was  not  marked  with  the  word  *'  patented," 
without  also  alleging  tliat  the  defendant  was  not  otherwise  notified  of  the 
infringment  ?  and  is  not  a  plea  that  tlie  thing  patented  was  not  an  inven- 
tion when  produced  by  the  patentee  a  mere  repetition  of  the  special  mat- 
ter, that  said  patentee  was  not  the  original  and  first  inventor  thereof  ?  but 
a  defense  that  an  invention  is  not  useful  must  be  specially  pleaded. 

Before  Deady,  District  Judge. 
Mr,  C.  P.  lleald,  for  the  plaintiflfs. 
Mr,  D,  P.  Kennedj/y  for  the  defeudauts. 

Deady,  J.  This  is  an  action  "on  the  case,"  brought  by 
the  plaintiflfs,  William  T.  Cottier,  Joseph  F.  Montgomery, 
and  D.  W.  "Williams,  under  section  4919  of  the  revised 
statutes,  to  recover  damages  from  the  defendants,  Susan  A. 
Stimson  and  David  Stimson,  for  the  infringement  of  a 
patent  for  an  improved  method  of  ventilating  water-closets, 
numbered  171,926. 

The  defendants  plead  the  general  issue,  *'not  guilty," 
and  give  notice  of  the  special  matters  which  they  expect  to 
prove  thereunder,  on  the  trial,  as  provided  in  section  4920 
of  the  revised  statutes,  as  follows:  That  said  invention  was 
not  novel  when  produced  by  the  patentee,  and  he  is  not  the 
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original  inventor  thereof,  for  tliata  like  apparatus  was  pre- 
viously patented  to  Jared  Holt  on  February  10,  1874;  and 
for  tliat  a  like  apparatus  or  system  was  previously  de- 
Fcribed,  or  known  and  used — specifying  six  instances  where 
and  when  and  by  whom  it  was  described  or  known  and  used. 
The  answer  also  contains  three  special  pleas,  to  the  effect: 

1.  The  plaintiffs  have  never  marked  their  invention  with 
the  word  ** patented,''  together  with  the  date  of  the  patent; 

2.  The  apparatus  covered  by  the  patent  "was  not  an  inven- 
tion when  produced"  by  the  patentee;  3.  The  said  inven- 
tion and  system  of  ventilation  **was  not  useful"  when  pro- 
duced by  the  patentee,  or  at  any  time. 

The  plaintiffs  move  to  strike  out  the  special  pleas,  for  the 
reason  they  are  not  verified  as  provided  in  section  79  of  the 
Oregon  code  of  civil  procedure,  and  because  they  are  im- 
properly pleaded  with  the  general  issue,  and  are  **  surplus- 
age and  frivolous." 

This  motion  is  based  upon  the  assumption  that  under  sec- 
tion 914  of  the  revised  statutes  the  pleadings  in  this  action, 
beyond  the  general  issue  and  notice  allowed  by  section 
4920  of  the  revised  statutes,  are  governed  by  the  local  law. 
Said  section  914,  it  being  section  5  of  the  act  of  June  1, 
1872  (17  Stat.  197),  provides  that  "  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  civil  causes,  other 
than  equity  and  admiralty  causes,  in  the  circuit  and  district 
courts,  shall  conform,  as  near  as  may  be,  to  the  practice, 
))leadings,  and  forms  and  modes  of  proceeding  existing  at 
the  time  in  like  causes"  in  the  courts  of  the  state. 

In  Nudd  V.  Buttows,  91  U.  S.  441,  it  was  held  by  the 
supreme  court  that  this  provision  did  not  apply  to  ''the 
personal  conduct  of  the  judge  in  the  discharge  of  his  separate 
functions;''  but  in  delivering  the  opinion  of  the  court,  Mr. 
Justice  Swayne  said  that  the  purpose  of  the  enactment 
'*  was  to  bring  about  uniformity  in  the  law  of  procedure  in 
the  federal  and  state  courts  of  the  same  locality,"  which  had 
become  discordant  by  reason  of  the  adoption  of  the  code  in 
many  of  the  latter,  while  "  the  common-law  pleadings,  forms, 
and  practice  were  adhered  to  "  in  the  former.  To  the  same 
effect,  see  Indianapolis  etc,  Ry  Co.  v.  Horst^  93  Id.  299. 
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To  give  the  enactmeni;  full  effect,  according  to  this  sug- 
gestion, it  would  repeal  sections  59  and  60  of  the  patent  act 
of  July  8,  1870  (16  Stat.  207,  208;  R.  S.,  sees.  4919,  4920), 
authorizing  the  action  for  infringement  to  be  ''on  the  case," 
and  the  defense  thereto  to  be  made  by  the  plea  of  **not 
guilty,"  and  notice  of  special  matter.  But  the  provision 
must  he  further  construed  as  not  affecting  other  provisions 
in  prior  acts  of  congress  concerning  procedureln  the  national 
courts.  And  this  is  put  beyond  question,  so  far  as  such 
provisions  have  been  carried  into  the  revised  statutes  and 
re-enacted  by  congress,  along  with  said  section  5  of  the 
act  of  1872  (R.  S.,  sec.  914).  They  are  now  one  act,  and 
must  be  construed  together  as  statutes  in  pari  materia. 

But  still  it  is  manifest  that  congress  intended  by  the  en^ 
actment  of  section  914,  supra,  to  require  uniformity  in  tlje 
procedure  in  the  national  an^  state  court  *'as  near  as  may 
be." 

But  this  uniformity  "  may  not  be,"  when  it  is  otherwise 
provided  by  an  act  of  congress,  or  where,  as  was  said  in 
Indianapolis  etc.  Ry  Co,  v.  Horst,  93  U.  S.  301,  some  ''sub- 
ordinate provision  "  in  the  state  statute  is  rejected  by  the 
judges  of  the  national  courts,  because  it  ''would  unwisely 
encumber  the  administration  of  the  law,  or  tend  to  defeat 
the  ends  of  justice  in  their  tribunals." 

Allowing,  then,  that  the  defendant  in  an  action  "on  the 
case,"  which  is  essentially  the  same  as  an  action  under  the 
code,  may  plead  the  general  issue  and  give  notice  of  the 
'  special  matter,  ought  not  his  plea  to  be  verified  according 
to  the  local  law  ?  The  law  of  congress  is  silent  upon  the 
point,  and  there  is  nothing  in  the  local  law  requiring  the 
verification  of  a  pleading  by  the  oath  of  the  party  which  is 
calculated  either  to  "unwisely  encumber  the  administration 
of  the  law,"  or  "to  defeat  the  ends  of  justice,"  but  the  con- 
trary. 

The  verification  of  pleadings,  by  which  the  contention 
between  litigants  is  narrowed  to  the  minimum,  is  calculated 
to  promote  the  ends  of  justice,  by  constraining  the  parties 
to  limit  their  controversy  to  such  matters  as  they  can  re- 
spectively affirm  and  deny  on  oath.     I  think  the  local  law 
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requiring  it  is  witbiif  the  purview  of  the  act  of  congress,  an.l 
that  tliorefore  the  pleadings  in  this  action  ought  to  be  Yeri- 
fied — not  only  the  special  pleas,  which  are  io  addition  to 
the  general  issue  allowed  by  section  4920,  siiprOy  but  the 
latter  also. 

The  right  to  plead  the  general  issue  and  give  notice  of 
the  special  matters  affecting  the  validity  of  the  patent,  in- 
stead of  pleading  them  specially,  is  a  privilege  of  which 
the  defendant  may  avail  himself  at  his  option.  He  may 
still  plead  the  fact  or  matter  specially,  without  giving  any 
other  notice  of  it.     (Evans  v.  Eaion,  3  Wheat.  503.) 

But  the  five  matters  which  may  be  thus  given  in  evidence 
under  the  general  issue  are  not  the  only  defenses  to  an 
action  for  infringement.  Walker,  in  his  late  work  on  pat- 
ents (section  410),  enumerates  27  of  them.  These,  except 
such  as  are  based  upon  a  fact  of  which  the  court  will  take 
judicial  notice,  as  that  the  matter  covered  by  the  patent  is 
not  patentable  or  is  not  an  invention,  may  be  the  subject  of 
a  special  plea,  and  with  the  exception  of  such  defenses  and 
the  five  above  referred  to,  must  be  specially  pleaded,  both 
at  common  law  and  under  the  code  of  Oregon.  (UVder  v. 
(Jnyler,  1  Blatchf.  598;  Curtis  on  Patents,  sees.  357,  358; 
Walker  on  Patents,  sec.  442;  Code  C.  P.,  sec.  72.) 

TJje  objection  that  these  special  pleas  are  wrongly 
pleaded  with  the  general  issue  is  not  well  taken,  either  at 
common  law  or  under  the  code. 

At  common  law,  the  defendant  might  plead  with  the  gen- 
eral issue  any  special  plea  that  did  not  require  a  different 
mode  of  trial — that  concluded  to  the  country — except  that 
of  tender;  and  this  was  excepted  from  the  rule  because  it 
was  an  adminsion  of  the  cause  of  action.  (Gould's  Plead., 
c.  8,  sec.  27.)  And  under  the  code,  a  defendant  may,  be- 
sides controverting  the  allegations  of  the  complaint  by 
denying  them,  which  is  in  substance  and  effect  the  general 
issue,  plead  as  many  defenses  as  he  may  have.  But  he 
must  state  them  separately;  and  each  is  in  effect  a  special 
plea.     (Code  C.  P.,  tit.  9,  c.  10.) 

My  conclusion  is,  that  the  proceedings,  in  an  action  for 
infringement,  both  of  the  plaintiff  and  defendant,  except  as 
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otherwise  specially  provided  by  tbe  act  of  congress,  are 
governed  by  and  must  conform  to  tbe  local  law. 

The  special  pleas  not  being  verified,  as  required  by  that 
law,  the  motion  to  atrike  them  out  is  allowed  (Code  C.  P., 
sec.  81);  and  if  it  had  included  the  general  issue,  it  would 
Lave  been  allowed  as  to  that  also.  And  this  conclusion 
renders  it  unnecessary  to  decide  whether  the  pleas  are  friv- 
olous or  not. 

This  first  one,  which  is  founded  on  section  38  of  the  pat- 
ent act  of  1870  (R.  S.,  sec.  4900),  does  not  allege  that  the 
defendant  was  not  notified  of  the  infringement  otherwise 
than  by  the  word  *'  patented"  being  aflSxed  to  the  patented 
article.  The  second  one  appears  to  be  a  mere  repetition 
of  the  special  matter  of  which  notice  is  already  given  under 
the  general  issue — that  the  patentee  was  not  the  original 
and  first  inventor  of  the  thing  patented.  This  is  sufficient 
cause  for  striking  it  out.  (Head  v.  Millei\  2  Biss.  16.)  But 
the  third  one  seems  to  be  founded  on  a  good  defense,  which 
is  not  previously  stated.     (Walker  pn  Patents,  sec.  448.) 


United  States  v.  Daniel  Morris. 

Circuit  Court,  District  of  Oregon. 
January  4,  1884. 

1.  RrLiN'o    OF  THE  CiRruiT   JcsTicE  OR  Jfdoe. — A   ruliiig  of  the  circuit 

justice  or  judge  on  the  circuit  ought  to  be  followed  by  tlie  other  judges 
thereon  until  the  question  is  determined  by  the  supreme  court. 

2.  Unitkd  States  v.  Loktis,  8  Saw.  104. — The  ruling  in  this  case  being  op- 

posed to  the  decision  of  the  circuit  judge,  in  an  unreported  case  in  tlie 
district  of  California,  not  then  known  to  the  district  ju<lge  of  Oregon, 
the  latter  is  now  followed  and  the  former  disregarded,  without  reference 
to  the  personal  opinion  of  said  district  judge;  but  in  the  light  of  further 
examination  of  an  information  on  the  subject  the  case  is  not  regarded  aa 
sound,  and  is  overruled. 

Before  Deady,  District  Judge. 
Mr.  Jaraes  F.  Watson^  for  the  plaintiff. 
Mr.  Cf/rii8  A.  Dolph,  for  tbe  defendant. 
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Deabt,  J.  This  is  an  information  brought  by  the  district 
attorney  under  section  3893  of  the  revised  statutes,  as 
amended  by  the  act  of  July  12, 1876  (19  Stat.  90).  It  charges 
the  defendant,  in  substance  and  efifect,  with  depositing  a 
sealed  envelope  in  the  United  States  post-ofBce  at  Sweet 
Home,  Oregon,  addressed  to  a  female  person,  naming  her, 
for  mailing  and  delivery  at  said  office,  containing  a  sheet  of 
paper  upon  which  was  written  an  obscene  letter,  and  upon 
which  was  also  drawn  with  pen  and  ink  a  lewd  picture. 

The  defendant  demurred  to  the  information,  for  that  the 
facts  stated  do  not  constitute  a  crime  or  violation  of  any 
statute  of  the  United  States. 

The  ground  of  the  demurrer  is  that  the  statute  does  not 
include  obscene  matter  in  a  letter  or  sealed  envelope,  other- 
wise than  upon  the  outside  of  the  envelope  itself. 

The  question  was  before  me  in,  July,  1882,  in  Untied  Staies 
V.  LoftiSy  8  Saw.  194,  when  I  held  upon  the  argument  then 
made  without  the  production  of  any  authority,  that  the  word 
"  writing''  in  the  first  clause  of  the  section,  although  com- 
prehensive enough  to  include  a  "letter,"  did  not  as  there 
used  include  anything  that  was  not  a  publication;  and 
that  a  sealed  letter  sent  by  one  individual  to  another  was 
not  a  **  publication"  within  the  statute.  Weight  was  also 
given  in  this  connection  to  the  fact  that  the  section,  in  a 
later  clause,  expressly  provides  for  the  case  of  a  ** letter," 
in  which  the  oflfense  to  be  committed  by  that  means,  is  lim- 
ited to  indecent,  etc.,  language  on  the  envelope  in  which 
it .  is  enclosed.  Since  then,  upon  consultation  with  Circuit 
Judge  Sawyer,  I  have  learned  that  he  had  held  otherwise 
in  several  unreported  cases  in  the  district  of  California. 
Until  a  question  is  determined  by  the  supreme  court,  it  is 
proper  that  the  ruling  of  the  circuit  justice  or  judge  of  the 
circuit  should  be  followed  by  the  other  judges  therein.  Mr. 
Justice  Field  has  not  passed  upon  the  question,  but  upoiji 
consultation  with  him,  I  find  that  he  is  inclined  to  agree 
with  the  circuit  judge.  I  also  learn  from  a  note  of  Mr. 
Justice  Blatchford,  that  prior  to  1876  he  held  that  an  ob- 
scene writing  or  letter  was  not  included  in  section  3893, 
bat    that    thereafter    it   was    amended    by   inserting    the 
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word  "writing"  between  "paper"  and  "print  "as  it  now 
stands. 

In  Unifed States  v.  Gaylord,  17  Fed.  Kep.  438  (July,  188:]). 
Judge  Drummoud,  in  an  able  and  convincing  opinion,  held 
that  the  section  as  amended  in  1876  includes  an  obscene 
writing  or  letter  enclosed  in  a  sealed  envelope.  At  the 
close  of  his  opinion  he  states  that  because  of  the  different 
view  taken  in  United  States  v.  Lo/tis,  snpra,  he  submitted  it 
to  Mr.  Justice  Harlan,  who  concurred  in  his  conclusion. 

As  the  section  has  been  construed  by  the  ciixuit  judge 
contrary  to  the  ruling  in  United  States  v.  Loftis,  supra,  I  feel  it 
my  duty,  for  the  present,  and  irrespective  of  my  own  con- 
victions, to  follow  the  former  and  disregard  the  latter.  But 
I  am  free  to  confess  that  subsequent  reflection,  aided  by  tlie 
suggestions  of  the  circuit  judge,  together  with  the  deliberate 
opinion  of  so  learned,  experienced,  and  wise  a  jurist  as 
Judge  Drnmmond,  has  very  much  shaken  my  confidence  in 
United  States  v.  Loftis,  supra.  And  now  that  my  attention  is 
called  to  the  fact  that  the  word  "  writing"  was  added  to  the 
section  by  congress,  apparently  because  Mr.  Justice  Blatch- 
ford  had  held  that  without  it  a  letter  containing  obscene 
matter  was  not  included  therein,  I  think  there  onglit  to  be 
no  hesitation  in  giving  it  eflfect  accordingly — so  as  to  include 
a  letter  or  any  writing,  sealed  or  unsealed,  having  in  it  or 
upon  it  any  obscene,  etc.,  language,  sign,  or  suggestion. 

The  demurrer  is  overruled,  and  the  defendant  is  ordered 
to  appearand  plead,  or  receive  judgment. 


The  Mining  Debris  Case. 

Woodruff  v.  North  Bloomfield  Gravel  Min- 
ing   COi   ET    ALS. 

Circuit  Coukt,  District  of  California. 
January  7,  1884. 

1.  PrBLic  and  Private  NrrsANCE  from  Mixino  Debris. — The  Yuba  river 
rises  in  the  Sierra  Nevada  nioiintains,  and  after  ilowiiig  in  a  westerly  di- 
rection about  twelve  uiilcs  across  the  i)lain  after  leaving  the  foot-hills, 
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joins  the  Feather.  At  the  junction,  witliin  the  angle  of  these  two  riv- 
erfl,  is  situated  the  city  of  Marysville.  The  Feather  thence  runs  alH>ut 
thirty  miles  and  empties  into  the  Sacramento.  These  three  rivers 
were  originally  navigable  for  steamboats  and  other  vessels  for  more 
tlmn  one  hundred  and  fifty  miles  from  the  ocean,  at  least  as  far  as 
Marysville— the  iSacrameuto  being  navigable  for  the  largest-sized  steam- 
ers.  The  defendants  have  for  several  yeiirs  been  and  they  are  still 
engaged  in  hydraulic  mining,  to  a  very  great  extent,  in  the  Sierra 
Nevada  mountains,  and  have  discharged  and  they  are  discharging 
their  mining  debris — rocks,  pebbles,  gravel,  and  sand — to  a  x'ery  large 
amount,  into  the  head-walera  of  the  Yuba,  whence  it  is  carried  down,  by 
the  ordinary  current  and  by  floods,  into  the  lower  portions  of  that  stream, 
and  into  the  Feather  and  the  Sacramento.  The  debris  thus  discharged 
has  produced  tlie  following  effects:  It  has  tilled  up  the  natural  channel 
of  the  Yuba  above  the  level  of  its  banks  an<l  of  the  surrounding  coun- 
try, and  also  of  the  Feather  below  the  mouth  of  tlie  Yuba,  to  the  depth 
of  fifteen  feet  or  more.  It  lias  buried  with  sand  and  gravel  and  destroyed 
all  tlie  farms  of  tlie  riparian  owners  on  either  side  of  the  Yuba,  over  a 
space  two  miles  wide  and  twelve  miles  long.  It  is  only  restrained  from 
working  a  similar  destruction  to  a  much  larger  extent  of  farming  coun- 
try on  both  ssides  of  thcHC  rivers,  and  from  in  like  manner  destroying  or 
injuring  the  city  of  Marysville,  by  means  of  a  system  of  levees,  erected 
at  great  public  expense  by  tlie  property  owners  of  the  county  and  inhab- 
itants of  the  city,  which  levees  continually  and  yearly  require  to  be  en- 
larged and  strengthened  to  keep  pace  with  the  increase  in  the  mass  of 
debris  thus  sent  down,  at  a  great  annual  cost,  defrayed  by  means  of  spe- 
cial taxation.  It  has  polluted  the  naturally  clear  water  of  these  streams 
so  as  to  render  them  wholly  unfit  to  be  U8e<l  for  any  domestic  or  sigricul- 
tural  purposes  by  the  adjacent  proprietors.  It  has  fille<l  to  a  large  ex- 
tent, and  is  filling  up  the  bed  and  narrowing  the  channels  of  these  rivers, 
and  the  navigable  bays  into  which  they  flow,  thereby  lessening  and  in- 
juring their  navigability,  and  impeding  and  endangering  their  navigation. 
All  these  effects  have  been  constantly  increasing  during  the  past  few 
years,  and  their  still  further  increase  is  threatened  by  the  continuance 
of  the  defendants'  said  mining  operations.  Held,  that  these  acts 
constitute  a  public  and  private  nuisance,  destructive,  continuous,  in- 
creasing, and  threatening  to  continue,  increase,  and  be  still  more  de- 
structive. 
2.  Special  Injukiks'  to  the  Complainant. — During  all  this  time  the  com- 
plainant was  and  he  now  is  owner  in  fee  of  a  block  of  buildings  in  Marys- 
ville, in  the  business  portion  of  tiie  city,  about  five  hundred  feet  from 
tlie  levee  (m  the  Yuba.  Originally  the  steamboat  landing  for  the  city 
was  on  the  Yuba,  nearly  opposite  to  this  block;  but  by  reason  of  the 
filling  up  of  that  river  its  navigation  has  been  prevente<l,  and  the  land- 
ing is  now  in  the  Feather,  three  fourths  of  a  mile  distant  from  said  block. 
By  a  break  in  the  levee  of  the  Yuba  during  one  of  its  annual  flootls,  the 
city  of  Marysville  was  inundated,  the  water  stood  several  feet  deep  in 
this  block,  debris  was  deposited  in  it;  its  underpinning  was  washed  out 
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80  that  the  roof  fell  in,  and  the  re})airs  of  these  injuries  cost  between  two 
thousand  and  three  thousand  dollars.  The  building  is  liable  in  the  same 
manner  to  similar  injuries  from  every  Hood  in  the  river.  The  complain- 
ant also  owns  two  farms,  one  of  nine  hundred  and  fifty -two  acres  abut- 
ting on  the  Feather  a  few  miles  below  Marysville,  upon  which  there  was 
formerly  a  public  steamboat  lauding  for  shipping  and  receiving  freight 
and  passengers,  but  which  has  become  useless  by  the  filling  up  of  the 
river  in  front;  the  other  of  seven  hundred  and  twenty  acres  abutting  on 
the  opposite  Imnk  of  the  Feather.  Seventy  five  acres  of  one  of  these 
tracts  and  fifty  acres  of  the  other  have  been  completely  buried  and  de- 
stroyed by  the  debris,  and  the  remaining  portions  are  only  protected  from 
destruction  by  the  levees,  which  on  several  occasions  have  broken,  and 
the  lands  have  been  damaged  by  water  charged  with  debris,  and  they 
are  in  danger  of  being  overflowed  and  injured  in  a  similar  manner  from 
a  breach  of  the  levees  at  any  flood.  The  value  of  the  complainant  s  land 
has  been  depreciated  from  these  causes;  his  access  to  the  river  from  his 
faniis  for  the  purpose  of  shipping  or  receiving  freights  has  been  cut  off; 
he  has  been  obliged  to  pay  an  extraordinary,  onerous,  annual  tax  for  the 
erection  and  maintenance  of  tiie  levees  to  protect  his  property  from  the 
constantly  increasing  danger  of  loss  or  destruction,  //r/r/,  that  these 
results  constitute  special  injuries  to  the  complainant,  which  entitle  him  to 
maintain  a  suit  in  equity  to  restrain  the  further  commission  of  the  public 
nuisance  created  by  the  defendants. 

3.  SriT  BY  A  Private  Person  to  Restrain  a  PrBLic  Nuisance. — When 

a  private  person  has  sustained  special  injuries  from  a  public  nuisance,  he 
thereby  gains  a  standing  in  court  which  enables  him  to  maintain  a  suit 
for  such  injury.  In  the  suit  so  brought,  the  plaiutifi*  acts  on  behalf  of 
all  others  who  arc  or  may  be  injured,  as  a  public  prosecutor,  rather  than 
on  his  own  account.  The  court,  in  deciding  such  suit,  has  regard  to  the 
interests  of  the  public,  as  well  as  to  those  of  the  plaintiff. 

4.  Si'OFi  Nuisance  not  Autiiorized  by  Legislation. — The  acts  of  defend- 

ants creating  such  a  public  and  private  nuisance  are  not  authorized  or 
justified  by  the  legislation  of  congress,  recognizing,  permitting,  and  reg- 
ulating mining  on  the  public  lands  of  the  United  States,  or  on  lands 
granted  by  the  government  to  private  owners  (U.  S.  li.  S.,  sec.  2338,  act 
of  180(5);  or  by  statutes  providing  for  the  improvement  of  the  navigable 
rivers  of  California,  which  recognize  the  injuries  above  descril)ed  as  ex- 
isting facts  (river  and  harbor  bills  of  1880  and  1882);  or  by  the  legislation 
of  California  regulating  mining  operations,  or  purporting  to  permit  the 
condemnation  of  lands  for  the  uses  of  miners  (C.  C.  P.,  sec.  1238,  subd.  5); 
or  by  the  act  of  1878  (sec.  1,  subd.  8),  concerning  the  Sacnimento  and 
San  Joaquin  rivers,  and  recognizing  the  injuries  as  above  described  from 
the  mining  debris. 

5.  NursANcKH  not  Authorized  by  Implication. — Under  the  provisions  of 

the  California  civil  code,  section  3482,  defining  nuisances,  acts  otherwise 
constituting  a  nuisance  cannot  be  justified  and  legalized  by  implication, 
but  only  by  the  express  authority  of  some  statute. 
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6.  It  is  a  Condition  always  Implied  by  Law,   that  rights  planted   or 

regulated  by  statute  shall  be  exercised  by  their  possessors  with  due  re- 
gard to  the  rights  of  other  persons. 

7.  Powers  of  the  United  States  over  Public  Lands  within  a  State. 

Over  the  public  lauds  within  a  state  the  United  States  has  only  the  rights 
of  a  proprietor,  and  it  has  no  power  to  authorize  its  grantees  of  such 
lauds  to  invade  the  private  rights  of  other  proprietors. 

8.  Powers  of    Con(JRESs   over    Navigable   Streams. — Congress  has   no 

power,  even  by  express  statute,  to  authorize  a  public  nuisance  destroying 
or  materially  obstructing  the  navigability  and  navigation  of  navigable 
streams  witliin  a  state,  for  purposes  wholly  unconnected  with  commerce 
or  po3t-roada.  Its  power  over  such  streams  is  limited  to  the  regulation  of 
commerce  and  establishing  post-roads,  and  it  cannot  authorize  the  navi- 
gability of  a  navigable  stream  to  be  totally  or  partially  destroyed  for 
purposes  haying  no  connection  with  or  tendency  to  benefit  the  operations 
of  commerce  or  the  carrying  of  the  mails. 

9.  PowEits  of  the  State  to  Authorize  Such  a  Nuisance. — A  statute  of 

the  state  of  California  expressly  authorizing  the  acts  of  the  defendants, 
and  the  injuries  caused  by  them,  would  be  in  conflict  with  the  fourteenth 
amendment  of  the  United  States  constitution,  and  with  similar  provisions 
of  the  state  constitution.  Such  legislation  would  either  deprive  the 
complainant  and  others  of  their  property  without  due  process  of  law,  or 
would  take  or  damage  their  property  for  alleged  public  use  without  ci«n- 
pensation. 

10.  PowKRs  of  the  State  over  Navigable  Streams. — A  state  cannot, 
except  under  its  power  of  eminent  domain,  and  upon  making  just  com- 
pensation, interfere  with  the  navigable  streams  within  its  territory,  in 
any  manner,  or  for  any  purpose,  other  than  that  of  regulating,  preserv- 
ing, and  protecting  the  public  easement  of  navigation  therein. 

11.  Act  Admittino  California  into  the  Union. — The  provision  of  the  act 
admitting  California  into  the  Union  **upon  the  express  condition  ♦  ♦  ♦ 
that  all  the  navigable  rivers  within  said  state  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens 
of  the  United  States, "  is  valid  as  a  law  under  the  authority  of  congress 
to  regulate  commerce,  which  the  state  has  no  authority  to  violate,  and 
M'ith  which  it  cannot  interfere. 

12.  PiiKscRii'TioN,  Nature  of. — The  statute  of  California  merely  fixes  the 
time  in  which  a  right  by  prescription  shall  be  acquired  at  five  years;  but 
it  nowhere  determines  the  circumstances  which  constitute  prescription, 
and  thus  leaves  them  to  be  determined  by  the  settled  law  as  it  stoo<l 
prior  to  the  co«le. 

13.  No  Prescription  in  Favor  of  a  Public  Nuisance.— No  right  or  title 
can  be  ac(iuired  by  prescription  to  commit,  or  continue,  a  public  nui- 
sance. 

14.  Samk,  in  Suit  by  a  Private  Person. — The  same  doctrine  applies  to  a 
suit  brouglit  by  a  private  j>er8on  who  has  sustained  special  injuries  from 
a  public  nuisance,  as  to  a  suit  brought  by  the  attorney  general,  or  by 
some  corporate  portion  of  the  public.    A  public  nuisance  is  not  unlawful 
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as  to  the  whole  public,  and  lawful  as  to  its  coustituents;  it  is  absolutely 
and  wholly  unlawful. 

15.  No  Prescriptive  Right  Acquired, — The  defendants  have  acquired  no 
right  or  title  by  prescription  to  commit  or  continue  the  nuisance  com- 
plained of,  whether  regarded  as  a  public  or  a  private  nuisance;  there  has 
been  no  acquiescence,  either  by  the  public  or  by  complainant,  in  the  acta 
of  defendants  as  done  under  an  adverse  claim  of  right. 

16.  Delay  as  Evidence  op  Acquiescfnce.— How  far  delay  may  be  evi- 
dence of  acquiescence  must  depend  upon  the  circumstances  of  each  case. 
In  the  present  case,  the  complainant  is  entitled  to  the  benefit  of  the  con- 
duct of  the  community,  and  this  conduct  shows  a  constant  opposition  on 
their  part  to  the  acts  of  defendants  during  the  whole  period  uf  their  hy- 
draulic mining  operations  since  the  injury  became  material.  Acquies- 
cence in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  similar 
nuisance  which  is  constantly  increasing  in  magnitude  and  in  its  destruc- 
tive effects.  For  the  same  reasons,  the  delay  or  lapse  of  time  in  bring- 
ing this  suit  does  not  constitute  laches. 

17.  Adver.'^e  P0S.SESS10N. — Defendants  have  not  acquired  title  by  adverse 
possession  to  the  two  tracts  of  complainant's  lands — one  of  seventy-five 
acres,  the  other  of  fifty  acres — which  have  been  completely  buried  by 
their  mining  debris.  These  tracts  have  not  Ijeen  **  protected  by  a  sub- 
stantial enclosure,"  or  **  usually  cultivated  or  improved  "  by  defendants, 
as  required  by  the  code  of  civil  procedure,  section  320,  in  all  cases  where 
the  adverse  possession  is  **  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by 
defendants. 

18.  Customs  of  Miners. — The  acts  of  defendants  are  not  authorized  by  the 
**  customs  of  miners"  recognized  by  the  legislation  of  California  and  of 
congress,  which  customs  so  recognized  are  only  local,  not  general  cus- 
toms. A  custom  which  authorized  such  acts,  if  it  existed,  would  Ihj 
"  in  conOict  with  the  laws  and  constitution  of  the  state,"  and  would  be 
illegal  and  void. 

19.  Inconvenience  to  Defendants. — In  granting  relief,  where  the  com- 
plainant's rights  are  certain,  and  the  invasion  of  them  is  clearly  estab- 
lished, a  court  of  equity  cannot  consider  the  inconvenience  which  will 
result  to  defendants  from  the  relief.  Nor  is  it  the  province  of  the  court 
to  speculate  upon,  or  to  consider,  or  to  suggest,  any  possible  modes  by 
which  defendants  may  avoid  the  injurious  consequences  of  their  acts,  or 
to  decide  upon  the  conflicting  opinions  of  scientific  experts  concerning 
the  feasibility  or  sufiiciency  of  such  suggested  modes.  The  only  duty 
of  the  court  is  to  grant  the  relief  to  which  the  complainant  is  entitled 
upon  the  law  and  facts  of  the  case. 

Before  Sawyer,  Circuit  Judge,  and  Deadt,  District  Judge. 

Bill  in  equity  for  an  injunction.     The  opinion  states  tlie 
facts. 
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6.  It  is  a  Condition  always  Implied  by  Law,   that  rights  planted   or 

regulated  by  statute  shall  be  exercised  by  their  possessors  with  due  re- 
gard to  the  rights  of  other  persona. 

7.  POWKRS  OF  THE    UNITED   STATES   OVER  PrBLIC  LaNDS  WITHIN   A   StaTE. 

Over  the  public  lauds  within  a  state  the  United  States  \\aa  only  the  rights 
of  a  proprietor,  and  it  has  no  power  to  authorize  its  grantees  of  such 
lauds  to  invade  the  private  rights  of  other  proprietors. 

8.  Powers   of    Con  cress   ovek    Navigable   Streams. — Congress  has   no 

power,  even  by  express  statute,  to  authorize  a  public  nuisance  destroying 
or  inaterinlly  obstructing  the  navigability  and  navigation  of  navigable 
streams  within  a  state,  for  purposes  wholly  uuconnected  with  commerce 
or  poat-roada.  Its  power  over  such  streams  is  limited  to  the  regulation  of 
commerce  and  establishing  post-roads,  and  it  cannot  authorize  the  navi- 
gability of  a  navigable  stream  to  be  totally  or  partially  destroyed  for 
purposes  haying  no  connection  with  or  tendency  to  benefit  the  operations 
of  commerce  or  the  carrying  of  the  mails. 

9.  Powers  of  the  State  to  Adthorize  Such  a  NnsANCE. — A  statute  of 

the  state  of  California  expressly  authorizing  the  acts  of  the  defendants, 
and  tiie  injuries  caused  by  them,  would  be  in  conflict  with  the  fourteenth 
amendment  of  the  United  States  constitution,  and  with  siuiilar  provisions 
of  the  state  constitution.  Such  legislation  would  either  deprive  the 
complainant  and  others  of  their  property  without  due  process  of  law,  or 
would  take  or  damage  their  property  for  alleged  public  use  without  com- 
pensation. 

10.  Powers  of  the  State  over  Navigable  Strf^ms. — A  state  cannot, 
except  under  its  power  of  eminent  domain,  and  upon  making  just  com- 
pensation, interfere  with  the  navigable  streams  within  its  territory,  in 
any  manner,  or  for  any  purpose,  other  than  that  of  regulating,  preserv- 
ing, and  protecting  the  public  easement  of  navigation  therein. 

11.  Act  Admiitino  California  into  the  Union.— The  provision  of  the  act 
admitting  California  into  the  Union  **upon  the  express  condition  *  ♦  • 
that  all  the  navigable  rivers  within  said  state  shall  be  common  highways 
and  forever  free,  as  well  to  the  inhaliitants  of  said  state  as  to  the  citizens 
of  the  United  States, "  is  valid  as  a  law  under  the  authority  of  congress 
to  regulate  commerce,  which  the  state  has  no  authority  to  violate,  and 
M'ith  which  it  cannot  interfere. 

12.  Pjikscrihtion,  Nature  of. — The  statute  of  California  merely  fixes  the 
time  in  which  a  right  by  prescription  shall  be  acquired  at  five  years;  but 
it  nowhere  determines  the  circumstances  which  constitute  prescription, 
and  thus  leaves  them  to  be  determined  by  the  settled  law  as  it  stood 
prior  to  the  code. 

1.3.  No  Pres(!ripti()n  in  Favor  of  a  Public  Nuisance.— No  right  or  title 
can  be  acquired  by  prescription  to  commit,  or  continue,  a  public  nui- 
sance. 

14.  Same,  in  Suit  by  a  Private  Person. — The  same  doctrine  applies  to  a 
suit  brought  by  a  private  person  who  has  sustained  special  injuries  from 
a  public  nuisance,  as  to  a  suit  brought  by  the  attorney  genei-al,  or  by 
some  corporate  portion  of  the  public.    A  public  nuisance  is  uot  unlawful 
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as  to  the  whole  public,  and  lawful  as  to  its  constituents;  it  is  absolutely 
and  wholly  unlawful. 

15.  No  PjiEscRiPTivE  Right  Acquired. — The  defendants  have  acquired  no 
right  or  title  by  prescription  to  commit  or  continue  the  nuisance  com- 
plained of,  whether  regarded  as  a  public  or  a  private  nuisance;  there  has 
been  no  acquiescence,  either  by  the  public  or  by  complainant,  in  the  acts 
of  defendants  as  done  under  an  adverse  claim  of  right. 

16.  Delay  as  Evidence  of  Acqitiescenc  e.— How  far  delay  may  be  evi- 
dence of  acquiescence  must  depend  upon  the  circumstances  of  each  case. 
In  the  present  case,  the  complainant  is  entitled  to  the  benefit  of  the  con- 
duct of  the  community,  and  this  conduct  shows  a  constant  o))p08ition  on 
their  part  to  the  acts  of  defendants  during  the  whole  period  of  their  hy- 
draulic mining  operations  since  the  injury  became  material.  Acquies- 
cence in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  similar 
nuisance  which  is  constantly  increasing  in  magnitude  and  in  its  destruc- 
tive effects.  For  the  same  reasons,  the  delay  or  lapse  of  time  in  bring- 
ing this  suit  does  not  constitute  laches. 

17.  Adverse  Posse.s.sion. — Defendants  have  not  acquired  title  by  adverse 
possession  to  the  two  tracts  of  complainant's  lands— one  of  seventy -five 
acres,  the  other  of  fifty  acres — which  have  been  completely  buried  by 
their  mining  debris.  These  tracts  have  not  l)een  **  protected  by  a  sub- 
stantial enclosure,"  or  **  usually  cultivated  or  improved  "  by  defendants, 
as  required  by  the  code  of  civil  procedure,  section  325,  in  all  cases  where 
the  adverse  possession  is  **  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by 
defendants. 

18.  Customs  of  Miners. — The  acts  of  defendants  are  not  authorized  by  the 
*'  customs  of  miners"  recognized  by  the  legislation  of  California  and  of 
congress,  which  customs  so  recognized  are  only  local,  not  general  cus- 
toms. A  custom  which  authorized  such  acts,  if  it  existed,  would  be 
"  in  conflict  with  the  laws  and  constitution  of  the  state,"  and  M'ould  be 
illegal  and  void. 

19.  Inconvenience  to  Defendants. — In  granting  relief,  where  the  com- 
plainant's rights  are  certain,  and  the  invasion  of  them  is  clearly  estab- 
lished, a  court  of  equity  cannot  consider  the  inconvenience  which  will 
resnlt  to  defendants  from  the  relief.  Nor  is  it  the  province  of  the  court 
to  speculate  upon,  or  to  consider,  or  to  suggest,  any  possible  modes  by 
which  defendants  may  avoid  the  injurious  consequences  of  their  acts,  or 
to  decide  uix)n  the  conflicting  opinions  of  scientific  experts  concerning 
the  feasibility  or  sufhciency  of  such  suggested  modes.  The  only  duty 
of  the  court  is  to  grant  the  relief  to  which  the  complainant  is  entitled 
upon  the  law  and  facts  of  the  case. 

Before  Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 

Bill  in  equity  for  an  injunction.    The  opinion  states  the 
facts. 
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6.  It  is  a  Condition  always  Implied  by  Law,   that  rights  panted  or 

regulated  by  statute  shall  be  exercised  by  their  possessors  with  due  re- 
gard to  the  rights  of  other  persons. 

7.  Powers  of  the  United  States  over  PrBLic  Lands  within  a  State. 

Over  the  public  lands  within  a  state  the  United  States  has  only  the  rights 
of  a  proprietor,  and  it  has  no  power  to  authorize  its  grantees  of  such 
lands  to  invade  the  private  rights  of  other  proprietors. 

8.  Powers  of    C(»n(jress   over    Navigable   Streams.— Congress  has  no 

power,  even  by  express  statute,  to  authorize  a  public  nuisance  destroying 
or  inateriully  obstructing  the  navigability  and  navigation  of  navigable 
streams  within  a  state,  for  purposes  wholly  unconnected  with  commerce 
or  poat- roads.  Its  power  over  such  streams  is  limited  to  the  regulation  of 
commerce  and  establishing  post-roads,  and  it  cannot  authorize  the  navi- 
gability of  a  navigable  stream  to  be  totally  or  partially  destroyed  for 
purpOHCS  haying  no  connection  with  or  tendency  to  benelit  the  operations 
of  commerce  or  the  carrying  of  the  mails. 

9.  Powers  of  the  State  to  Authorize  Such  a  NnsANCE. — A  statute  of 

the  state  of  California  expressly  authorizing  the  acts  of  the  defendants, 
and  the  injuries  caused  by  them,  would  be  in  conflict  with  the  fourteenth 
amendment  of  the  United  States  constitution,  and  with  similar  provisions 
of  the  state  constitution.  Such  legislation  would  either  deprive  the 
complainant  and  others  of  their  property  without  due  process  of  law,  or 
would  take  or  damage  their  property  for  alleged  public  use  without  com- 
pensation. 

10.  Powers  of  the  State  over  Navigable  Strfjims.— A  state  cannot, 
except  under  its  power  of  eminent  domain,  and  upon  making  just  com- 
pensation, interfere  with  the  navigable  streams  within  its  territory,  in 
any  manner,  or  fur  any  purpose,  other  than  that  of  regulating,  preserv- 
ing, and  protecting  the  public  easement  of  navigation  therein. 

11.  Aer  Admitting  California  into  the  Union. — The  provision  of  the  act 
admitting  California  into  the  Union  **upon  the  express  condition  *  *  ♦ 
that  all  the  navigable  rivers  within  said  state  shall  be  common  highwnya 
and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens 
of  the  United  States, "  is  valid  as  a  law  under  the  authority  of  congress 
to  regulate  commerce,  which  the  state  has  no  authority  to  violate,  and 
with  which  it  cannot  interfere. 

12.  Puesckii»tion,  Nature  of. —The  statute  of  California  merely  fixes  the 
time  in  which  a  right  by  prescription  shall  be  acquired  at  five  years;  but 
It  nowhere  determines  the  circumstances  which  constitute  prescription, 
and  thus  leaves  them  to  be  determined  by  the  settled  law  as  it  stood 
prior  to  the  code. 

13.  No  Prescription  in  Favor  of  a  Public  Nfisance. — No  right  or  title 
can  be  acquired  by  prescription  to  commit,  or  continue,  a  public  nui- 
sance. 

14.  Same,  in  Suit  by  a  Private  Per.son. — The  same  doctrine  applies  to  a 
suit  brought  by  a  private  person  who  has  sustained  special  injuries  from 
a  public  nuisance,  as  to  a  suit  brought  by  the  attorney  gt^neral,  or  by 
some  corporate  portion  of  the  public.    A  public  nuisance  is  not  unlawful 
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as  to  the  whole  public,  and  lawful  as  to  its  constituents;  it  is  absolutely 
and  wholly  uulawful. 

15.  No  Prescriptive  Right  Acquired.— The  defendants  have  acquired  no 
right  or  title  by  prescription  to  couimit  or  continue  the  nuisance  com- 
plained of,  whether  regarded  as  a  public  or  a  private  nuisance;  there  has 
been  no  acquiescence,  either  by  the  public  or  by  complainant,  in  the  acts 
of  defendants  as  done  under  an  adverse  claim  of  right. 

16.  Delay  as  Eviden'ce  of  Acquiescence.— How  far  delay  may  be  evi- 
dence of  acquiescence  must  depend  upon  the  circumstances  of  each  case. 
In  the  present  case,  the  complainant  is  entitled  to  the  benefit  of  the  con- 
duct of  the  community,  and  this  conduct  shows  a  constant  opposition  on 
their  part  to  the  acts  of  defendants  during  the  whole  period  of  their  hy- 
draulic mining  operations  since  the  injury  became  material.  Acquies- 
cence in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  similar 
nuisance  which  is  constantly  increasing  in  magnitude  and  in  its  destruc- 
tive effects.  For  the  same  reasons,  the  delay  or  lapse  of  time  in  bring- 
ing this  suit  does  not  constitute  laches. 

17.  Adverse  Possession. — Defendants  have  not  acquired  title  by  adverse 
possession  to  the  two  tracts  of  complainant's  lands — one  of  seventy-five 
seres,  the  other  of  fifty  acres — which  have  been  completely  buried  i)y 
their  mining  debris.  These  tracts  have  not  l)een  **  protected  by  a  snb- 
stantial  enclosure,"  or  **  usually  cultivated  or  improved  "  by  defendants, 
as  required  by  the  code  of  civil  procedure,  section  32,'>,  in  all  cases  where 
the  adverse  possession  is  **  not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by 
defendants. 

18.  Customs  of  Miners. — The  acts  of  defendants  are  not  authorized  by  the 
**  customs  of  miners"  recognized  by  the  legislation  of  California  and  of 
congress,  which  customs  so  recognized  are  only  local,  not  general  cus- 
toms. A  custom  which  authorized  such  acts,  if  it  existed,  would  be 
'*  in  conflict  with  the  laws  and  constitution  of  the  state,"  and  M'ould  l>e 
illegal  and  void. 

19.  Inconvenience  to  Defendants. — In  granting  relief,  where  the  com- 
plainant's rights  are  certain,  and  the  invasion  of  them  is  clearly  estab- 
lished, a  court  of  equity  cannot  consider  the  inconvenience  which  will 
result  to  defendants  from  the  relief.  Nor  is  it  the  province  of  the  court 
to  speculate  upon,  or  to  consider,  or  to  suggest,  any  possible  moiles  by 
which  defendants  may  avoid  the  injurious  consequences  of  their  acts,  or 
to  decide  upon  the  conflicting  opinions  of  scientific  experts  concerning 
the  feasibility  or  sufficiency  of  such  suggested  modes.  The  only  duty 
of  the  court  is  to  grant  the  relief  to  which  the  complainant  is  entitled 
upon  the  law  and  facts  of  the  case. 

Before  Sawyer,  Circuit  Judge,  and  Deady,  District  Judge. 

Bill  in  equity  for  an  injunction.     The  opinion  states  the 
facts. 
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Points  and  authorities  of  John  Norton  Poma'oy,  of  counsel 
for  the  complainant: 

The  wrongs  done  by  the  defendants,  the  acts  complained 
of,  constitute  a  public  nuisance  injuriously  affecting  the  en- 
tire people  of  the  state;  but  specially  affecting  the  com- 
plainant in  a  manner  peculiar  to  himself,  and  additional  to 
the  injuries  which  he  thereby  suffers  in  common  with  all  the 
other  people  of  the  state.  He  may,  therefore,  maintain  a 
suit  and  procure  this  public  nuisance  to  be  perpetually 
restrained;  although  the  relief  thus  obtained  would  also 
benefit  the  whole  people. 

The  f«ct  that  the  relief  granted  to  the  complainant  in 
such  cases  will  also  benefit  the  entire  people  is  no  ground 
for  refnsing  the  relief  to  him.  On  the  contrarj^  it  is  for 
this  very  reason  that  the  injunction  will  necessarily  benefit 
the  whole  people  or  community  who  are  injured,  that  a  pri- 
vate person  is  allowed  in  such  cases  to  maintain  a  suit  in  his 
own  name  and  obtain  the  prohibitory  relief.  Some  special 
injury  done  to  the  complainant  is  a  condition  to  his  in- 
voking the  aid  of  the  court  in  his  own  name;  but  when  he 
has  thus  obtained  a  standing  in  the  court  the  injury  done 
to  the  whole  people  or  community,  and  the  benefit  resulting 
to  them  from  the  relief,  are  the  considerations  most  weighty 
with  the  court.  In  other  words,  the  court  will  take  into 
account  the  injuries  sustained  by  the  entire  people,  and  the 
relief  conferred  upon  them,  no  less  than  the  injuries  suffered 
by  the  complainant,  and  the  benefit  accruing  to  him. 

Nature  of  a  public  nuisance — Its  essential  elements.  A 
nuisance  is  certainly  public  when  it  injuriously  affects  iu 
the  same  manner  or  infringes  upon  or  violates  the  same 
rights  belonging  alike  to  the  entire  people  of  the  state — all 
persons  composing  the  general  public:  not  necessarily  in- 
juriously aftectiug  all  in  the  same  degree,  or  violating  the 
rights  of  all  to  the  same  extent,  but  still  injuriously  af- 
fecting all  in  the  same  manner,  and  violating  the  same  rights 
of  all. 

But  it  is  not  necessar}',  in  order  that  a  nuisance  should 
be  public,   that   it  should  injuriously  affect  in    the   same 
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manner  the  whole  people  of  the  state.  It  is  a  public  nui- 
sance if  it  injuriously  affects  in  tlje  same  manner  all  the 
persons  composing  an  entire  distinct  community  or  district, 
or  portion  of  the  wliole  pe<  pie,  by  invading  or  violating  the 
same  rights  which  belong  alike  to  all  the  persons  composing 
such  community — rights  which  belong  to  them  all  because 
they  are  members  of  such  community,  and  which  rights  are 
therefore  public  in  their  nature,  although  these  rights  may 
not  all  be  violated  to  the  same  extent  or  in  the  same  degree. 
Thus  there  may  be  a  public  nuisance  to  the  inhabitants  of  a 
certain  village,  city,  town  or  county,  or  to  the  inhabitants  of  a 
region  which  has  no  such  defined  political  boundaries,  such  as 
the  inhabitants  of  a  certain  region,  district,  vallej*,  plain,  etc, 
{Alfy  Gen,  v.  Cleaver,  18  Ves.  211,  217;  AU'ij  Gen,  v.  Forbes, 
2  Myl.  &  Cr.  123;  Eail  of  liipon  v.  Hohart,  3  Myl.  &  K.  169, 
179;  AiCy  Gen.  v.  Great  East.  Ry,  L.  E.,  6  Ch.,  572;  Orujiual 
Hartlepool  dc.  Co.  v.  Gibbs,  L.  II.,  5  Ch.  D.,  713;  Peunsyl- 
tania  v.  Wheeling  Bridge  Co.,  13  How.  518;  Miss,  tfc  Ma. 
H.  li.  V.  fVard,  2  Black,  485;  Att'y  Gen.  v.  i'(<a  Claire,  37 
AVis.  400;  Rochester  v.  Erickson,  46  Barb.  92;  Jtfy  Gen.  v. 
CoJioes  Co.,  6  Paige,  133;  Mohawk  Bridge  Co.  v.  Vtira  etc.  It. 
B.,  6  Paige,  554;  People  v.  Third  Av.  B.  B.,  45  Barb.  63; 
Hinchman  v.  Paterson  etc.  B.  B.,  17  N.  J.  Eq.  75;  Craig  v. 
People,  47  111.  487.)  Obstructing  highways,  see  Green  v. 
Oakes,  17  111.  249;  Eicell  v.  Greenwood,  20  Iowa,  381;  Corning 
V.  Loicerre,  6  Johns.  Ch.  439;  Knox  v.  Mayor  of  N.  Y.,  55 
Barb.  404;  Milhau  v.  Sharp,  27  N.  Y.  611;  Pettibone  v. 
Hamilton,  40  "Wis.  402.  Polluting  the  air,  see  Peck  v. 
Eldei\  3  Saudf.  126;  Green  v.  l^nnemacher,  36  Wis.  50; 
Francis  v.  Schoellkopf,  53  N.  Y.  152.  House  of  ill-fame,  see 
Hamilton  "v.  Whitridge,  11  Md.  128. 

When  may  a  private  person  sue  for  a  public  nuisance. 
Undoubtedly  a  suit  to  restrain  a  public  nuisance  may  always 
and  generally  will  be  brought  by  the  attorney  general,  or 
by  the  state,  or  by  some  local  district  having  self-govern- 
ment as  a  part  of  the  governmental  machinery  of  the  state; 
e.  g.,  a  county,  city,  or  other  municipality. 

Another  rule  is  equally  well  settled,  that  a  private  person, 
forming  one  of  the  public,  and  sustaining  all  the  injuries 
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which  are  common  to  the  whole  public,  if  he  has  also  sus- 
tained special  injuries  peculiar  to  himself,  that  is,  different 
from  those  sustained  in  the  same  manner,  though  not  per- 
haps to  the  same  degree,  by  all  the  persons  composing  the 
public,  additional  to  those  sustained  alike  in  manner,  though 
not  in  degree,  by  all  persons  composing  the  public,  then  he 
may  bring  and  maintain  a  suit  in  his  own  name  to  restrain 
the  public  nuisance. 

It  would  not  defeat  his  right  to  bring  the  suit  that  there 
might  be  some  other  persons  besides  himself  sustaining 
the  same  special  injuries,  thus  forming  a  special  class  of 
similar  sufferers  within  the  general  public.  It  is  the  same 
in  this  respect  as  in  suits  for  a  private  uuit^ance.  A  plaintiff 
is  not  prevented  from  suing  because  other  persons  are 
injured  in  the  same  manner  by  a  private  nuisance. 

When  a  private  person  thus  obtains  a  standing  in  court, 
the  court  grants  relief,  not  solely  because  the  nuisance  is 
])rivate  so  far  as  he  is  concerned,  but  because  it  is  public, 
and  the  relief  will  benefit  the  public. 

The  test  is,  whether  the  plaintiff  has  sustained  special 
injuries  besides  those  which  are  sustained  in  common  by 
himself  and  by  all  of  the  people  of  the  state;  or  by  him- 
self and  by  all  the  persons  who  reside  in  the  district  or 
compose  the  community  over  or  through  which  the  public 
nuisance  extends,  even  though  there  are  many  others,  form- 
ing a  class,  part  of  the  whole  people,  or  part  of  the  whole 
community,  who  suffer  exactly  the  same  special  injuries, 
(High  on  Injunctions,  sec.  762,  and  cases  cited;  Id.,  sees. 
812,  813;  Original  Hartlepool  Col.  Co.  v.  Gihbs,  L.  R., 
5  Ch.  D.,  713;  Fritz  v.  HoIhov,  L.  R,  14  Ch.  D.,  542, 
551,  552;  Cook  v.  Mayo^-  of  Bath,  L.  R.,  6  Eq.,177,  180; 
AtCy  Gen.  v.  Lomdale,  L.  R.,  7  Eq.,  377,  3^3,  385;  Cowtll  v. 
Martin,  43  Cal.  605;  Parker  v.  Ihylor,  7  Or.  435,  442; 
Gillespie  v.  Forrest,  18  Hun,  110;  Mitsserv.  Heishey,  42  Iowa, 
356;  Stevens  PL  Boom  Co.  v.  lieilly,  44  Wis.  295,  305;  Cot- 
ton  V.  Mississippi  ct  B.  B.  B.  Co.,  19  Minn.  497;  Boslock  v. 
North  Staffordshire  Ky,  5  De  G.  &  Sm.  584;  Seaman  v.  Lee, 
10  Hun,  607;^  Francis  v.  Schoellkopf,  53  N.  T.  152,  154, 155; 
Pierce  y.  Dart,  7  Cow.  609;  Lansing  v.  Smith,  4  Wend.  9; 
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Hamilton  v.  Whitridge,  11  Md.  128;  Green  v.  Oakes,  17  III. 
249;  Eioell  v.  Greemvood,  26  Iowa,  381;  Biick  Mt,  Co.  v.  Le- 
high Co.,  50  Pa.  St.  91;  Corning  v.  Lowe^re^  6  Johns.  Ch. 
439;  Feck  v.  Elder,  3  Sandf.  126;  Knox  v.  Mayor  etc.  of  N. 
y.,  55  Barb.  404;  citing  Spencer  v.  London  etc.  R.  11.,  8  Sim. 
193;  Samson  v.  Smith,  8  Id.  272;  Ripon  v.  ifo&ar^  3  Myl.  & 
K.  169;  Catlin  v.  Vale n line,  9  Paige,  575;  Milhau  v.  Sharp, 
27  N.  Y.  611;  llartshornev.  South  Reading,  3  Allen,  501; 
CiVy  o/*  Phila.  V.  Collins,  68  Pa.  St.  106;  Frink  v,  Latorence, 
20  Conn.  117;  Pdtibone  v.  Hamilton,  40  Wis.  402;  (?reen 
V.  Nanemacher,  36  Id.  50;  Avery  v.  -Fox,  1  Abb.  246; 
Dudley  v.  Kennedy,  63  Me.  465;  Grand  Rapids  etc.  Co.  v. 
Jarvis,  30  Mich.  308;  Richmond  Man.  Co.  v.  Atlantic  Co.,  10 
B.  I.  106;  Northwest  Un.  Packet  Co.  v.  ^/fee,  2  Dill.  479; 
Wainright  v.  McCullough,  63  Pa.  St.  66;  Fo?o  v.  Sacramento, 
36  Cal.  193.  Also  see  /So/iJ^u  v.  J9e  //eW,  2  Sim.,  N.  S.,  133; 
T//aye?'  V.  A^e<6;  Bedford  R.  R. ,  125  Mass.  253;  Oe^^raZ  ^WtA^e 
Co.  V.  Lowell,  4  Gray,  474;  Osborne  v,  Brooklyn  etc.  R.  R.,  5 
Blatclif.  366;  Smith  v.  Locktvood,  13  Barb.  209;  Sparhatvk  v. 
K^lo?^  Pc/M.  if.,  54  Pa.  St.  401;  j5i(rc/c  v.  Phila.  etc.  R.  R.,  58 
Id.  249;  Higbee  v.  Cawirfen  e/c.  R.  R.,  19  N.  J.  Eq.  276; 
Allen  V.  JSrf.  of  Freeholders,  2  Beasl.  68,  74;  Zabriskie  v.  Jer- 
sey Ci^y  etc.  R.  R.,  2  Id.  314;  Delaware  etc.  R.  R.  v.  Stump, 
8  Gill  &  J.  479;  Sheboygan  v.  Sheboygan  etc.  R.  R.,  21 
Wis.  667;  Diedrich  v.  Railway  Co.,  42  Id.  248;  Manhattaii 
Gas  Co.  V.  Barkefr,  7  Itobt.  523;  Hudson  River  R.  R.  v.  Zoei^ 
7  Id.  418,  422;  i/a^/or  of  N.  Y.  v.  Baumberger,  7  Id.  219; 
Gerrish  v.  Brotun,  51  Me.  256.) 

The  acts  of  the  defendants,  and  the  injuries  done  thereby, 
constitute  a  destructive  trespass  to  the  complainant's  prop- 
erty, which  a  court  of  equity  will  perpetually  enjoin  at  the 
complainant's  suit. 

Jurisdiction  of  equity  to  restrain  such  a  trespass.  This 
trespass  has  all  the  elements  and  features  requisite  to  the 
granting  of  equitable  relief.  It  is  destructive,  continuous,, 
increasing,  and  threatens  to  continue,  increase,  and  be 
more  destructive.  The  jurisdiction  of  equity  to  restrain  such 
trespass  is  now  established  beyond  a  question  or  doubt. 

This  trespass  produces  irreparable  damage  to  the  com^ 

29 


450  The  Mining  Debbis  Case.  [Cir.  Ct. 

PointB  and  Authorities  for  Complainaut.  [January, 

plainant,  because — 1.  It  is  destructive  to  ilie  freehold;  and 
2.  It  is  continuous,  so  that  no  adequate  remedy  at  law 
could  be  obtained  on  either  ground. 

The  following  cases  fully  sustain  my  proposition.  The 
California  reports  contain  many  instructive  decisions  on  this 
subject.  WeiynerY.  Loivei'fj,  11  Cal.  104;  Henshaioy,  Clark 
and  olJiei'Sy  Id.  461,  465;  IJicks  v.  JUichael,  15  Id.  108;  Hicks 
V.  ComptoUy  18  Id.  20G;  Daubenspeck  v.  Grear^  Id.  443; 
Bemley  v.  Mouuiuin  Lake  W,  Co.,  13  Id.  307;  Kittle  v.  Pffif- 
fcr,  22  Id.  485;  Natoma  JVater  Co.  v.  darkens,  14  Id.  552; 
Leach  v.  Day,  27  Id.  644,  647;  Grigsby  v.  Burtneil,  31  Id. 
406;  More  v.  Massini,  32  Id.  590;  Slannard  v.  Vestry  of  St. 
Giles,  L.  K.,  20  Ch.  D.,  190,  196;  SlrelliugY.  Pearson,  15  Id. 
113,  116;  Hale  v.  Byron,  L.  K.,  4  Ch.  D.,  667;  Goodson  v. 
Jiichardsoii,  L.  R.,  9  Ch.,  221;  Stanford  v.  Hurlslone,  9  Id. 
116;  Htxt  V.  (riVi,  7  Id.  699;  Lord  Auckland  v.  Westminster 
etc.  B'd,  Id.  597,  603;  Allen  v.  J/e?i^)7i,  L.  R.,  20  Eq.,  4C2, 
465;  London  etc.  R'y  v.  Lancashire  etc.  Ry,  4  Id.  174,  178; 
Lloyd  v.  London  etc.  Ry,  2  De  G.  J.  &.  S.  568,  578;  J?oif?ser 
V.  McLean,  2  De  G.  F.  &  J.  415;  //cvye^/  v.  Smith,  1  K.  & 
J.  389;  Robinson  v.  io7'(i  Byron,  1  Bro.  C.  C.  588;  Watson  v. 
Sutherland,  5  Wall.  74;  Chapman  v.  J(>y  ior?^,  4  Saw.  28; 
Livingston  v.  Livingston,  6  Johns.  Ch.  497,  499,  and  cases 
cited;  Devency  v.  Gallagher,  20  N.  J.  Eq.  33;  Frederick  v. 
Groshon,  30  Md.  436;  7i//au  v.  Z?/o2£?h,  18  Mich.  196;  jEl/irf- 
A/ir/jp  V.  Schroder,  45  Mo.  505;  Wilcox  y.  WJieeler,  47  N.  H. 
488;  Wright  Y.  Moore,  38  Ala.  593;  Pettigreio  v.  Ecansville, 
25  Wis.  223;  West  Point  Iron  Co.  v.  Reymeni,  45  N.  Y.  703; 
Bohlman  v.  (rree/i  //a?/  e^c.  R.  R.,  ^  Wis.  157,  169;  Avery  v. 
ii'/y/^nre  JFooie?!  Co.,  82  N.  Y.  582;  Henderson  v.  iV'.  Y.  Ce/j/. 
7f.  /^,  78  N.  Y.,  423;  i^o%  v.  Passaic,  26  N.  J.  Eq.  216; 
Richards  v.  J9o?«;e7',  11  Pac.  C.  L.  J.,  652,  Nos.  25,  26,  Aug. 
1883. 

The  wrongs  done  by  the  defendants  constitute  a  private 
nuisance  to  the  complaint.  This  nuisance  is  destructive, 
increasing,  and  threatening.  The  complainant  is  entitled  to 
maintain  this  suit,  and  to  obtain  the  relief  of  a  perpetual 
injunction,  restraining  the  further  commission  of  the  nui- 
sance, and  to  procure  its  abatement.    The  case  is  peculiarly 
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one  for  the  equitable  relief,  since  the  remedy  at  law  is  not 
only  wholly  inadequate,  but  is  virtually,  if  not  absolutely, 
impossible.  (Hodgkivson  v.  Ennor,  4  Best  &  8.  229; 
Tenuey  v.  Mnei^a'  Ditch  Co.,  7  Cal.  335;  Tmlnmm  W.  Co.  v. 
Cluipinan,  8  Id.  392;  JVeimei'  v.  Lowenj,  11  Id.  104;  Boggs 
V.  Mtrced  Mining  Co,,  14  Id.  282,  379;  lienshaw  v.  Clark, 
Id.  461,  465;  Hicks  v.  McJmel,  15  Id.  108;  JFearer  v. 
JSareka  TV.  Co.,  Id.  271;  Daubempecky.  Grear,  18  Id.  443; 
Bensley  v.  Mo\j.vtain  Lake  W.  Co.,  13  Id.  307;  Logan  v. 
DriHcoll,  19  Id.  623;  Kittle  v.  Pfeiffer,  22  Id.  485;  liupley  v. 
Welch,  23  Id.  453;  Nixon  v.  Bear  River  etc.  Co.,  24  Id.  367; 
Ferrea  v.  Knipe,  28  Id.  341;  Hilly.  Smith,  32  Id.  166;  Lev^ 
aroni  v.  MiUer,  34  Id.' 23 1;  Yolo  v.  Sacramento,  36  LI,  193; 
Richardson  y.  Kiev,  37  Id.  263;  Grigsby  v.  Cfear  ir/ie  JV.  Co., 
40  Id.  396;  Robinson  v.  5«aci  Diamond  Co.,  50  Id.  461; 
S.  C,  57  Id.  412.) 

Negative  propositions  in  answer  to  objections  and  grounds 
asserted  by  defendants: 

No  previous  action  at  law  is  necessary  establishing  the 
complainant's  title.  No  such  action  is  necessary  as  a  pre- 
requisite to  the  exercise  of  the  equitable  jurisdiction,  and 
the  granting  of  the  equitable  relief  of  an  injunction.  None 
of  the  elements  or  facts  exist  in  this  case  which  induce 
courts  of  equity  sometimes  to  require  the  complainant's 
legal  title  to  be  settled  by  a  verdict  at  law;  and  even  this 
proceeding  by  a  court  of  equity  was  always  discretionary. 

The  extent,  importance,  and  value  of  defendants'  opera- 
tions, business,  and  investments,  and  the  inconvenience  or 
loss  to  them  occasioned  by  an  injunction,  are  no  grounds 
whatever  for  refusing  the  final  injunctive  relief  as  pniyed 
for  in  the  bill. 

General  doctrine.  It  is  the  firmly  settled  doctrine,  on 
principle  and  authority,  that  where  the  plaintiffs  title  is 
clear,  and  the  facts  constituting  the  nuisance  are  estab- 
lished, and  the  injury,  actual  or  threatened,  is  real,  then 
the  comparative  value  of  the  plaintiffs  and  of  the  defend- 
ant's interests,  and  the  inconvenience  resulting  to  the  de- 
fendant, will  not  have  a  feather's  weight  with  the  court  as 
a  ground  for  refusing  the  relief. 
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Comparutive  value  and  importance.  If  tbe  actual  extent 
and  value  of  the  two  interests  here  involved  are  fairly  com- 
])ared,  the  interest  represented  bj  the  complainant  is  far 
the  more  important. 

The  natural  effect  of  mining  for  gold  and  silver,  as  all 
history  teaches,  is  injurious  to  the  best  interests,  moral, 
social,  aud  commercial,  of  a  people  among  whom  it  is  carried 
on.  Heretical  as  the  opiniou  may  seem  to  the  defendants, 
I  do  not  hesitate  to  express  the  conviction,  that  gold  and 
silver  mining  has  been  a  curse  to  California,  and  a  clog 
upon  its  real  advance  and  substantial  prosperity.  The 
effect  of  this  species  of  mining  upon  those  engaged  in  it  is 
necessarily  demoralizing;  it  is  a  species  of  gambling,  aud 
produces  upon  their  character  and  habits  of  thought  the 
same  results  which  are  produced  by  any  other  kind  of  gam- 
bling. One  apparently  necessary  tendency  of  the  pursuit  is 
a  total  disregard  for  the  rights  of  others.  This  mining  has 
introduced  a  speculative  element  into  all  businesses,  from 
which  the  state  is  just  beginning  to  recover;  and  not  until 
it  has  fully  recovered  from  this  destructive  tendency  will  its 
material  prosperity  become  certain. 

Agriculture,  on  the  other  hand,  is  the  foremost  interest  in 
every  civilized  country.  It  is  the  underlying,  broad  interest 
upon  which  all  others  rest  and  depend.  Whatever  injures 
it  injures  every  other  legitimate  business  or  trade.  Even 
now  the  universal  voice  of  the  pnblic  and  the  ordinary 
transactions  of  society  demonstrate  that  every  other  trade, 
business,  or  calling,  manufacture,  and  commerce — every  in- 
dustrial pursuit,  except,  perhaps,  mining  and  liquor-selling 
— draw  their  very  life  from  agriculture,  and  depend  for  their 
prosperity  upon  the  prosperity  of  agriculture — even  in  this 
state  of  California.  Less  than  twenty-five  years  was  needed 
to  dethrone  gold  and  silver  mining  from  its  false  supremacy, 
and  to  raise  agriculture  to  the  chief  industrial  position 
which  it  occupies  among  every  other  civilized  people. 

There  has  been  no  delay  nor  acquiescence  on  the  com- 
plainant's part  which  can  prevent  or  interfere  with  his  main- 
taining this  suit  and  obtaining  the  relief  of  a  perpetual  in- 
junction. 
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The  defendants  have  not  acquired  any  right  to  commit 
the  wrongs  complained  of  in  whatever  aspect  those  wrongs 
be  viewed,  either  as  a  public  nuisance,  a  private  nuisance, 
or  a  trespass;  nor  to  use  the  rivers  nor  the  lands  of  the 
complainant,  nor  those  of  any  other  riparian  proprietors, 
for  the  deposit  of  their  mining  debris,  by  prescription  or 
adverse  user. 

Requisites  of  the  statute  concerning  adverse  possession. 
Whatever  prescription  exists  in  California  must  be  by 
analogy  with  the  statute  of  adverse  possession.  The  pro- 
visions of  that  statute  prescribing  the  requisites  to  obtain- 
ing title  to  land  by  adverse  possession  must  at  all  events 
apply  to  the  obtaining  any  right  by  prescription,  so  far  as 
they  are  applicable  in  the  nature  of  things.  The  defend- 
ants can  not  claim,  by  analogy,  the  benefits  of  the  statute — 
the  statutory  period,  and  the  fact  that  a  right  can  tlius  be 
acquired — without  at  the  same  time  accepting  its  burdens, 
and  bringing  their  case  within  its  requirements. 

It  is  utterly  impossible  that  the  defendants  could  have  ac- 
quired title  to  complainant's  lands  by  adverse  possession  in 
the  manner  claimed.  It  must  be  remembered  that  the 
whole  method  is  statutory;  and  parties  must  bring  their 
case  exactly  within  some  provision  of  the  statute,  or  else 
they  must  fail.  This  statute,  of  all  others,  will  not  be  en- 
larged by  implication.  Tlie  code  of  civil  procedure  de- 
scribes the  mode  of  acquiring  title  by  adversse  possession, 
when  such  possession  is  not  taken  or  held  under  cover  of 
paper  title,  and  there  is  no  other  mode,  as  follows: 

**Sec.  325.  For  the  purpose  of  constituting  an  adverse 
possession  by  a  person  claiming  title,  not  founded  upon  a 
written  instrument,  judgment,  or  decree,  land  is  deemed  to 
have  been  possessed  and  occupied  in  the  following  cases 
only:  1.  Where  it  has  been  protected  by  a  substantial  in- 
closure;  or  2.  Where  it  has  been  usually  cultivated  or  im- 
proved." 

With  reference  to  this,  it  is  only  necessaiy  to  say:  1.  The 
defendants  make  no  pretense  of  having  occupied  the  com- 
plainant's two  parcels  of  land  under  any  color  of  paper  title; 
they  are  bare,  naked  intruders  at  best;    2.    These  parcels 
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Lave  not  been  protected  by  any  substantial  inclosure;  there 
is  not  a  particle  of  evidence  given  by  them  showing  this 
fact,  nor  is  it  even  pretended;  and  3.  The  defendants  have 
not  ''usually  cultivated  or  improved  "  these  parcels.  '*  Usu- 
ally" means  in  the  usual  maui^er  in  which  land  is  cultivated 
or  improved  by  owners  generally.  Burying  the  land  many 
feet  deep  with  stones,  gravel,  and  sand,  and  thereby  destroy- 
ing it  for  any  beneficial  purposes,  is  certainly  not  "cul- 
tivating" nor  **  improving"  it  in  the  usual  manner. 

The  cases  interpreting  this  provision  show  that  **  usual 
cultivation  or  improvement"  means  some  beneficial  use 
such  as  is  common  among  the  owners  of  land — use  for  pur- 
poses of  agriculture,  of  trade,  of  residence,  and  the  like. 

No  right  to  commit  a  public  nuisance  can  be  acquired  by 
prescription  or  adverse  user,  no  matter  how  long  continued, 
open,  adverse,  or  under  whatever  claim  of  right.  The  de- 
fendants, for  example,  could  never  acquire  the  right  to 
obstruct  these  navigable  streams  by  any  prescription  or 
adverse  user.  The  decisions  are  unanimous,  explicit,  and 
peremptory  in  sustaining  this  proposition.  There  is  not  a 
decision  to  the  contrary  by  any  court  of  authority;  and  the 
doctrine  is  laid  down  by  the  text-writers  without  limitation. 

A  public  nuisance  which  causes  special  injury  to  a  private 
person  who  sues.  On  principle  and  on  authority,  the  same 
doctrine  applies  to  this  as  well  as  to  all  other  public  nui- 
sances. There  are  a  few  cUda  or  expressions  of  opinion 
that  a  right  to  commit  a  nuisance  which  does  special  injury 
to  the  plaintiff  may  be  acquired  by  prescription  even 
though  the  nuisance  is  otherwise  public.  But  the  over- 
whelming weight  of  actual  decisions,  and  the  authority  of 
text-writers,  is  against  there  being  any  such  exception  to 
the  general  doctrine. 

Judge  Cooley  says,  that  if  any  such  exception  exists,  or 
is  sustained  by  decisions,  it  is  confined  within  the  very  nar- 
rowest limits.  But,  on  the  \fliole,  upon  principle  and  by  a 
comparison  of  decisions,  he  concludes  very  strongly  that 
there  is  no  such  exception  at  all,  and  that  no  public  nui- 
Bance  of  any  kind  can  be  legalized  by  prescription. 

It  will  be  found,  on  a  careful  examination,  that  the  ex- 
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pressious  of  opiuion  in  favor  of  such  an  exception  are  mere 
dicla.y  not  necessary  to  the  decisions,  and  the  whole  notion 
of  such  an  exception  is  purely  theoretical.  No  case  of  any 
authority  can  be  found  in  which  the  court  has  held,  on  the 
facts,  that  the  right  to  commit  such  a  public  nuisance 
against  a  private  person  suing,  had  been  acquired  by  pre- 
scription. 

On  the  contrary,  the  cases  are  numerous  in  which  the 
court  has  held,  and  has  necessarily  held,  in  suits  that  were 
brought  by  private  persons,  that  the  right  to  commit  a  pub- 
lic nuisance  as  against  the  phiintiff  had  not  been  and  could 
not  be  acquired  by  prescription. 

If  the  exception  exists  at  all,  then  it  plainly  must  be  con- 
fined to  cases  where  the  special  injury  done  to  the  plaiutiflF 
can  be  totally  separated  from  the  public  injury;  and  the 
right  to  do  the  acts  creating  such  purely  private  injury  can 
be  acquired  by  perscription.  To  carry  the  exception  any 
further  would  be  to  practically  abrogate  the  whole  doctrine 
concerning  the  exemption  of  public  nuisance  from  prescrip- 
tion. 

When  the  public  nuisance  is  such  that  it,  as  a  public 
nuisance,  does  special  injury  to  the  plaiutiflf,  so  that  the 
special  injury  could  not  possibly  be  done  without  at  the 
same  time  committing  the  public  nuisance,  the  exception 
can  not  possibly  apply.  No  case  even  suggests  that  the 
exception  extends  to  this  kind  of  nuisance. 

For  example,  there  could  be  no  prescription  to  impede 
the  navigation  of  a  river  or  harbor  which  did  special  in- 
jury to  the  owner  of  the  wharf. 

This  is  exactly  the  present  case.  I  insist,  however,  that 
there  is  no  exception  whatever  to  the  doctrine  that  the  right 
to  commit  a  public  nuisance  can  never  be  acquired  by  pre- 
scription. (Cooley  on  Torts,  613,  614;  Wood  on  Nuisances, 
p.  790,  sec.  727;  Id.,  pp.  30,  31,  81;  Thfajet'  v.  Neiv  Bedford 
B.  B.,  125  Mass.  253;  Boston  Boiling  Mills  v.  Cambndge,  117 
Id.  396;  Blaisdell  v.  Stephens,  14  Nev.  17,  23,  24;  Bochester 
V.  Ericlcson,  42  Barb.  92;  Pettis  v.  Johnson,  56  Ind.  139; 
Mills  V.  Utdly  9  Wend.  315;  Lansing  v.  Smith,  8  Cow.  146, 
163;  Delancy  v.  Skenyon,  7  Hun,  7;  Pat-ten  v.  N.   Y.  Ele- 
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voted  M.  R.,  3  Abb.  N.  C.  308;  Ogdensburg  v.  Lovejoy,  2 
Thomp.  &  C.  83;  Campbell  v.  Seamm,  63  N.  Y.  568; 
Rhodes  v.  Whitehead,  27  Tex.  304;  Commonioealth  v.  Upton, 
6  Gray,  473;  Lewis  v.  Stein,  16  Ala.  214;  Qiieen  v.  Bretaster, 
8  Up.  Can.  R.  208,  212;  J^oit^fK  v.  McCoy,  3  Rawle,  256,  269.) 

TLie  defeiiJauts  are  uot  justified  in  doinp:  the  acts  com- 
plained of  by  any  ''customs  of  miners"  permitting  tbem  to 
discbarge  tbeir  debris  in  the  manner  in  which  it  has  been 
done. 

The  theory  is,  that  the  general  legislation  of  congress  on 
the  subject  of  public  mining  lands,  and  the  legislation  of 
this  state,  have  recognized  certain  ** mining  customs,"  and 
have  thus  incorporated  them  into  that  legislation,  and  have 
given  to  them  all  the  force  and  eflfect  of  positive  enactments. 

Such  customs,  if  existing,  are  void.  One  complete  answer 
is  that  if  such  customs  had  been  authorized  and  existed, 
they  would  be  void.  Their  highest  possible  sanction  would 
be  a  statute  authorizing  them.  If  such  a  statute  were 
passed  either  by  congress  or  by  the  state  legislature,  it 
would  certainly  be  null  and  void;  it  would  be  depriving  a 
person  of  property  without  due  process  of  law,  or  a  taking 
private  property  without  any  compensation.  It  has  been 
expressly  held  that  where,  under  color  of  statute,  **real 
estate  is  actually  invaded  by  superinduced  additions  of 
water,  earth,  sand,  or  other  material,  so  as  to  eflfectually 
destroy  or  impair  its  usefulness,  it  is  a  taking  within  the 
meaning  of  the  constitution."  If  this  be  a  **  taking"  under 
one  clause  of  the  constitution,  it  is  clearly  also  a  ''de- 
priving" under  the  other  clause.  (See  Pumpelly  y.  Green 
Bay  Co.,  13  Wall.  166,  181;  Eaton  v.  Boston  etc.  R.  R,,  51 
N.  H.  504.) 

Mexican  mining  laws  and  United  States  legislation.  The 
same  consideration  furnishes  a  complete  answer  to  all  tliat 
has  been  urged,  in  defense  of  the  defendants'  operations, 
based  upon  Mexican  mining  laws  and  statutes  of  congress, 
or  acts  of  the  United  States  government  of  any  kind  or  form. 
Assume,  if  need  be,' that  the  Mexican  mining  laws  author- 
ized acts  similar  to  those  of  defendants;  and  assume — what  is 
utterly  false — that  congress  or  the  United  States  government 
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had  authorized  the  same;  such  pretended  authorization 
would  be  utterly  null  and  void.  Mexican  mining  laws  cer- 
tainly have  no  eflficacy  with  us,  except  as  they  may  have  been 
adopted  by  the  United  States  government  or  by  the  state. 
If  the  United  States  government  had  expressly  authorized 
miners  working  on  government  mineral  land  to  invade,  in 
any  way,  the  private  property  rights  of  others  who  owned 
their  land  under  state  laws,  such  statute  or  government  act 
would  be  wholly  void. 

So  far  as  the  public  mineral  lands  belonging  to  the  United 
States  are  alone  concerned,  if  the  government  permits  par- 
ties to  go  on  and  mine  them  without  cost,  or  consideration 
paid  to  the  government,  it  might  establish  regulations  by 
which  certain  parties  in  working  their  mines  could  interfere 
with  other  parties  working  the  same  government  lands.  As 
long  as  persons  avail  themselves  of  the  privilege  given  to 
them  of  oceupyiug  and  working  government  lands  free  of 
charge,  they  could  not,  perhaps,  complain  of  the  burdens 
annexed  to  such  privilege  by  the  government. 

But  when  we  come  to  the  power  of  the  government  to 
authorize  miners  working  government  lands,  or  lands  pur- 
chased from  the  government,  to  invade  the  private  property 
of  persons  who  hold  their  land  under  state  laws,  the  case  is 
wholly  different. 

The  supreme  court  of  California,  in  the  celebrated  case 
of  Boiigs  V.  Mercvd Mining  Co.,  U  Cal.  282,  379,  established 
the  principle  that  the  United  States  government,  by  virtue 
of  its  ownership  of  the  public  domain,  and  under  color  of 
mining  regulations,  could  not  authorize  miners  to  invade  in 
any  manner  the  private  property  of  other  persons  holding 
under  the  jurisdiction  and  laws  of  the  state.  This  case  has 
never  been  questioned.  It  has  ever  since  been  recognized 
as  laying  down  a  sound  doctrine,  and  as  establishing  a  safe 
bulwark  for  private  property  against  invasion  under  cover 
of  governmental  authority.  But  in  fact,  the  principle  is  so 
plain  that  it  really  needs  no  decision  in  its  support.  (I 
submit  that  its  operation  is  not  confined  to  lands  held 
under  state  law,  but  extends  to  all  hinds  acquired  by  pri- 
vate persons  by  purchase  from  the  United  states  govern- 
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meiit.  But  this  couclusion  is  wholly  unnecessary  to  the 
present  case.) 

But  the  whole  chilm  of  defendants  is  utterly  without 
foundation  of  fact.  The  United  States  statutes  and  govern- 
mental regulations  nowhere  authorize  miners  to  conduct 
their  operations  so  as  to  injure'other  proprietors,  nor  do 
they  furnish  the  slighest  foundation  for  such  a  claim.  They 
simply  authorize  mining  to  be  carried  on  upon  government 
mineral  lands  or  upon  lands  purchased  from  the  govern- 
ment. The  argument  is  that  since  the  government  author- 
izes mining  to  be  carried  on,  therefore  it  authorizes  mining 
operations  of  any  kind  and  form,  even  when  they  are  neces- 
sarily injurious  to  others.  This  whole  argument  is  opposed 
to  the  plainest  principle,  and  is  a  mere  empty  sophism.  The 
same  argument  would  extend  to  every  grant  of  land  by  the 
United  States  or  by  a  state.  It  might  with  as  much  truth  be 
said  that  when  the  state  grants  land  to  a  private  citizen  by 
patent,  it  thereby  necessarily  authorizes  the  patentee  to  use 
his  land  in  any  manner  or  for  any  purpose,  no  matter  how 
injurious  to  his  neighbor.  The  simple  and  universal  prin- 
ciple covers  all  such  cases.  Every  grant  of  land  or  of  privi- 
lege by  the  United  States  government,  or  by  a  state,  is 
necessarily  accompanied  by  the  tacit  condition  that  the  land 
is  to  be  used  or  the  privilege  exercised  in  subordination  to 
the  general  rules  of  the  law;  one  of  the  most  important  of 
which  is  that  it  shall  not  be  so  used  or  exercised  as  to 
invade  the  equal  rights  of  other  proprietors. 

A  friend  recently  made  to  me  the  very  true  and  striking 
remark,  that  *'if  ten  acres  of  fertile  land  on  the  bank  of 
the  Nile,  in  Egypt,  had  been  totally  destroyed  in  the  time 
of  the  Pharaohs,  all  the  gold  obtained  from  the  Comstock 
lode  would  not  have  compensated  for  the  loss."  This  was 
intended  to  express,  in  a  forcible  manner,  the  economic 
principle  that  the  value  to  society  of  a  natural  agent  of 
production  is  without  limit  of  time,  andean  not  be  measured 
by  any  present  loss  or  compensation.  The  destruction  of 
such  an  agent  of  production  inflicts  on  society  an  injury 
which  is  felt  through  all  future  time;  it  cannot  be  replaced; 
and  it  can  not  be  estimated  by  any  market  price  now  placed 
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upon  the  agent  thus  destroyed.  It  is,  therefore,  no  exag- 
geration to  say  that  the  destruction  of  one  single  fertile 
farm  on  the  Tuba  or  the  Feather  by  these  defeiuVints  has 
inflicted  a  loss  upon  the  state  which  all  the  gold  obtained 
from  their  hydraulic  mines  cannot  compensate.  This  is  an 
economic  truth. 

Points  and  authorities  of  George  Cadwalader  and  I.  8. 
Bdc/ier,  counsel  for  the  complainant: 

Mining  as  carried  on  by  the  defendants  creates  a  public 
nuisance,  and  causes  special  injury  to  the  complainant. 
(C.  C,  sees.  3479,  3480.)  One  who  is  specially  injured  by 
a  public  nuisance  may  maintain  an  action  in  a  court  of 
equity  to  prevent  or  abate  such  nuisance.  (Id.,  sec.  3493; 
ilississippi  tfe  Missouri  B.  Co.  v.  IFard,  2  Black,  465;  Hatch 
V.  WuUamet  Iron  Bridge  Co,,  7  Saw.  127;  Milhau  v.  S/iarp, 
27  N.  T.  611;  HamiUonY,  Whitridge,  11  Md.  128;  Bhodes  v. 
Whitehead,  27  Tex.  304.) 

Neither  the  United  States  nor  the  state  has  ever  author- 
ized, or  attempted  to  authorize,  the  miners  to  fill  up  and 
obstruct  the  channels  of  the  navigable  rivers  of  the  state 
with  their  debris.  (Act  for  the  admission  of  the  state  of 
California  into  the  Union,  sec.  3  (9  Stats.  452);  Wheeling 
Bridge  Case,  13  How.  566;  Laws  of  Cal.  1850,  p.  183;  Pen. 
C,  sec.  611.) 

The  acts  of  the  defendants  constitute  a  taking  of  com- 
plainant's property,  within  the  meaning  of  the  constitution. 
(rumpelly  v.  Green  Bay  Co.,  13  Wall.  166;  Eaton  v.  B.  C.  & 
M.  Railroad,  51  N.  H.  504.) 

Mining  is  a  private  industry,  conducted  solely  for  the 
profit  of  the  miner,  for  which  private  property  cannot  be 
taken.     {Con.  Channel  Co.  v.  C.  P.  R.  R.  Co.,  51  Cal.  269.) 

No  right  to  maintain  a  public  nuisance  can  be  acquired 
by  prescription.  (C.  C,  sec.  3490;  Mills  v.  Hall,  9  Wend. 
315;  People  v.  Cunningham,  1  Denio,  536;  Rhodes  v.  White- 
head, 27  Tex.  304;  Commonwealth  v.  Upton,  6  Gray,  476; 
Veazie  v.  Dwinel,  50  Me.  490;  Pettis  v.  Johnson,  56  Ind.  139.) 

It  is  never  a  defense  that  the  act  which  causes  a  nuisance 
was  done  on  one's   own   premises,  provided   the  damage 
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done  must  in  the  nature  of  things  result.  (Wood  on  Nui- 
sances, sees.  114, 115,  128, 129;  Robinson  v.  Black  Diamond 
Coal  Co.,  57  Cal.  412;  CahiU  v.  Eastman,  18  Minn.  324; 
Fletcher  v.  Rylands,  L.  B.,  1  Ex.,  277;  Rylamh  v.  Fletcher, 
L.  E.,  3  H.  L.,  337.) 

It  is  no  defense  that  the  injur}'  is  caused  by  a  large  num- 
ber of  persons,  and  that  defendant  contributes  but  little  to 
it.  {Uill  V.  Smith,  32  Cal.  167;  Woodyear  v.  Scha(fer,  57 
Md.  1.) 

Nor  is  it  a  defense  that  mining  is  an  important  industry; 
that  large  sums  of  money  are  invested  in  it;  that  it  gives 
employment  to  a  large  number  of  men;  and  that  it  can  be 
carried  on  successfully  in  no  other  way.  (Sanderson  v. 
Pennsylvania  Coal  Co,,  86  Pa.  St.  401;  Pennsylvania  Lead 
Co. ^8  Appeal,  96  Id.  116;  Wood  on  Nuisances,  sec.  19.) 

The  loss  to  the  defendants  from  the  stoppage  of  their 
works  is  not  a  matter  for  consideration  by  the  court. 
{Attorney  General  v.  Colney  Hatch  Lunatic  Asylum,  L.  B.,  4 
Ch.,  146,  155.) 

The  ** customs"  of  miners  are  local  in  their  operation, 
and  cannot  justify  the  defendants.  (Stat,  of  Cal.  1851,  p. 
149,  sec.  621;  C.  C.  P.,  sec.  748;  14  U.  S.  Stat.,  p.  251, 
sec.  1;  Fifz(/ei'ald\.  Urton,  5  Cal.  308;  Burdge  y.  Underwood, 
6  Id.  45;  Weimer  v.  Loioery,  11  Id.  104;  Gillan  v.  Hutchin- 
son, 16  Id.  154;  Wixon  v.  B.  R.  &  A.  W.  &  M.  Co.,  24  Id. 
367;  Levaroni  v.  Miller,  34  Id.  231;  Je,}inison  v.  Kirk,  98  U. 
S.  462,  note.) 

The  rule  is  of  general  application,  and  must  be  observed 
by  miners,  that  one  must  so  use  his  own  property  as  not 
to  injure  others.  (C.  C,  sec.  3514;  Hill  v.  Smith,  27  Cal. 
476;  Richardson  v.  Eier,  34  Id.  63;  Fertilizing  Co,  v.  Hyde 
Park,  97  U.  S.  667;  Jennison  v.  Kirk,  98  Id.  461.) 

Complainant  is  entitled  to  an  injunction.  (C.  C.  P., 
sec.  731;  Campbell  v.  Seaman,  63  N.  T.  582;  Woodytar  v. 
Schacfvr,  57  Md.  1;  Pennsylvania  Lead  Co, ^s  Appeal,  96  Pa. 
St.  116;  Clowes  v.  Staffordshire  etc.  Co.,  L.  R.,  8  Ch.,  142; 
Attorney  General  v.  Proprietors  of  the  Bradford  Canal,  L.  K., 
2  Eq.,Vl.) 
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Points  and  authorities  of  Steicart  &  Herrw,  J,  K,  Bt/nie, 
and  JF.  C.  Bdchei\  of  counsel  for  the  defendants: 

An  act  authorized  by  law  cannot  be  a  public  nuisance. 
(Wood  on  Nuisances,  p.  852,  sec.  753;  Cooley  on  Torts, 
615;  Drtiisporiaiwn  Co,  v.  Chicago,  99  U.  S.  635;  Rex  v. 
Pease,  4  Barn.  &  Adol.  30;  Hinchnan  v.  Patterson,  17  N.  J. 
Eq.  75;  Davis  v.  Maym-  of  New  York,  14  N.  Y.  524;  Veazle  v. 
JDivhiel,  50  Me.  482;  Carson  v.  C.  P.  R.  R.  Co.,  35  Cal.  333; 
McDonald  v.  English,  85  111.  235;  Pittsburgh  v.  Brown,  (i7 
Ind.  45;  S.  C,  33  Am.  Rep.  73;  Attorney  Geneivd  v.  Erart 
Booming  Co.,  34  Mich.  475;  Easton  v.  R,  R,,  24  N.  J.  Eq. 
55;  People  v.  Law,  34  Barb.  514;  First  Baptist  Church  v. 
Utica  and  Schenectady,  6  Id.  313;  People  v.  Gaslight  Co.,  64 
Id.  55-69;  Uarris  v.  Thompson,  9  Id.  363;  Green  v.  Swift, 
47  Cal.  536;  Commonwealth  v.  Reed,  34  Pa.  St.  282;  Sto^tgh- 
ton  V.  State,  5  Wis.  291.)  The  state  and  federal  legislatures 
together  Lave  the  power  to  authorize  hydraulic  mining, 
with  its  consequent  injuries  to  the  navigable  rivers.  (Pound 
V.  Tnrck,  95  U.  8.  459;  Escanaha  Co,  v.  Chicago,  107  Id. 
678;  Heerman  v.  Beef  Slough  Co,,  1  Fed.  Rep.  145.)  We 
submit  that  Hatch  v.  Wallamet  Bridge  Co.,  7  Saw.  127,  is 
against  the  authority  of  Pound  v,  Turck  and  Escanaha  Co. 
V.  Chicago,  above  cited.  So  far  as  the  acts  of  the  defend- 
ants affect  the  public  right  of  navigation,  they  are  author- 
ized by  the  legishiture  of  the  state  and  of  the  United  States. 
(Legislation  of  the  United  States:  Act  of  July  26,  1866,  14 
U.  S.  Stat.  252;  Act  of  July  9,  1870,  16  Id.  218;  Act  of 
May  10,  1872,  17  Id.  91;  Act  of  July  26,  1866,  sec.  5;  R. 
S.,  sec.  2338;  Act  of  July  9,  1870,  sec.  17;  Mining  Debris 
clause  in  River  and  Harbor  Bill,  21  U.  S.  Stat.  196;  two 
hundred  and  fifty  thousand  dollars  appropriation  in  act  of 
1882,  22  Id.  205.  Legislation  of  California:  Stat.  1850,  p. 
221;  Stat.  1852,  p.  84;  Stat.  1853,  p.  62;  Stat.  1861,  sees. 
90-100;  Practice  Act  of  1851,  sec.  621;  C.  C.  P.,  sec.  748; 
Stat.  1873-74,  p.  766;  Stat.  1877-78,  p.  635;  Const,  of 
1880,  sec.  1,  art.  14;  Stat.  1880,  p.  389;  acts  authorizing 
exercise  of  eminent  domain,  Stat.  1869-70,  p.  569;  C.  C. 
P.,  sees.  1237-1263;  Id.,  sec.  1238,  1239.) 

It  was  as  well  known  in  1866,  when  congress  passed  the 


462  The  Mining  Debris  Case.  [Cir.  Ct. 

Points  and  Authorities  for  Defendants.  [January, 

first  miniug  act,  as  now,  that  the  working  and  development 
of  the  mines  necessarily  involved  the  flow  and  deposit  of 
mining  debris  into  the  navigable  waters,  and  that  no  other 
drainage  was  possible .  In  the  face  of  this  fact,  both  con- 
gress and  the  state  legislature,  by  all  necessary  and  appro- 
•priate  legislation,  fostered  and  encouraged  mining.  When 
this  legijshition  was  passed,  the  effect  of  mining  debris  upon 
the  navigable  streams  was  as  well  understood  as  now;  and 
these  acts  must  be  construed  with  reference  to  the  subject- 
matter — the  condition  of  things  existing  at  the  time  of  their 
passage.  (Potter's  Dwarris  on  Stat.,  200;  Sedg.  Stat. 
Law,  359.) 

Congress  had  full  power  to  protect  navigation  by  prohib- 
iting the  drainage  of  mines  into  the  navigable  streams.  It 
did  not  exercise  such  power,  but  on  the  contrary,  author- 
ized by  necessary  implication  the  very  acts  complained  of. 

The  hydraulic  mines  of  California  have  been  operated  in 
the  only  possible  mode,  and  these  laws,  state  and  federal, 
which  wore  passed  for  the  express  purpose  of  authorizing 
these  mines  to  be  worked  and  developed,  cannot  and  should 
not  be  construed  so  as  to  prohibit  all  miniug,  quartz  and 
drift,  as  well  as  hydraulic.  *'A  thing  within  the  intention  of 
the  makers  of  the  statute  is  as  much  within  the  statute  as  if 
it  were  within  the  letter."  (Vniied  Slates  v.  Freeman,  3 
How.  565;  United  Stales  v.  BahbiU,  1  Black,  61;  Viiiled  States 
V.  Hodson,  10  Wall.  4.06.)  ''Whoever  grants  a  thing  is  sup- 
posed also  tacitly  to  grant  that  without  which  the  grant 
itself  would  be  of  no  effect."  (Broom's  Legal  Maxims,  463, 
464;  C.  C,  sec.  3522.) 

The  navigable  rivers  are  public  property  under  the  con- 
trol of  the  government,  and  any  interference  authorized  by 
the  government  with  the  public  right  of  navigation  does 
not  give  any  individual  a  cause  of  action.  {Goxdd  v.  Hud- 
son liiver  R,  IL,  6  N.  Y.  522;  People  v.  Tibbetts,  19  Id.  527, 
528;  People  v.  Can<d  Jppraisers,  33  Id.  461;  Bailey  v.  Phil- 
adelphia R.  R.,  4  Harr.  (Del.)  389;  S.  C,  44  Am.  Dec.  597; 
Lansing  v.  Smith,  4  Wend.  9;  S.  C,  21  Am.  Dec.  89.) 

Complainant  is  not  entitled  to  an  injunction,  so  far  as 
navigation  or  his  right  thereto  is  concerned,   because  he 
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does  not  charge  or  attempt  to  show  that  he  has  exercised, 
IS  exercising,  or  will  ever  exercise  any  right  of  navigation. 
This  point  was  expressly  adjudicated  in  Spoonet*  v.  McCon- 
vdl,  1  McLean,  337,  357. 

This  is  the  private  suit  of  Mr.  Woodruflf,  and  no  relief  can 
be  granted  in  this  case  except  to  Mr.  Woodruff  for  his  spe- 
cicd  injuries.  It  is  an  entire  misconception  of  the  law  to 
say  that  a  private  person  can  maintain  a  suit  to  enjoin  a 
public  nuisance  as  such.  His  only  ground  of  complaint  is 
the  special  injury  to  him;  and  in  his  private  suit  the  court 
only  grants  relief  for  such  special  injury.  This  relief  may 
result  in  abating  a  public  nuisance,  but  it  cannot  be  granted 
to  a  private  person  on  the  ground  of  any  injury  which  the 
public  suffers,  or  which  he  suffers  in  common  with  the  pub- 
lic. (Spoonery.  McConnell,  1  McLean,  358,  359;  Georgeloivn  v. 
Alexawhia  Canal  Co.,  1  Pet.  97,  98;  Wovlcs\.  Junction R.  R., 
5  McLean,  428;  Stetson  y.  Faxon,  19  Pick.  154,  155;  Lansing 
v.  Smith,  4  Wend.  25;  Oshorne  v.  Brooklyn  R.  R.  Co.,  5 
Blatchf.  368;  Cxirriery.  EltvatedRy,  6  Id.  495.) 

Complainant  must  show  in  this  case  that  he  has  sustained 
some  special  in  jury  distinct  and  different  in  kind  from  that  suf- 
fered by  the  public.  (0.  0.,  sec.  3493;  ^ram  v.  Schalhnbergn^ 
41  Cal.  449;  Jarvisv.  Santa  aara  V.  R.  R.  Co.,  52  Id.  438; 
Bigley  v.  Nunan,  53  Id.  403;  Bigehiu  v,  Hartford  Bridge  Co., 
14  Conn.  565;  Seeleyw.  Bishop,  19  Id.  134,  135;  Higbee  v.  Cam- 
den  andAmloyR.  R.  Co.,  19  N.  J.  Eq.,  278;  111.  Canal  Co.  v. 
St.  Louis,  2  Dill.  90;  Beveridgey.  Lacey,  3  Band.  65;  Lansing 
V.  Smith,  8  Cow.  146;  Houdc  v.  Wachter,  34  Md.  265;  Boio- 
den  v.  Leiuis,  13  R.  I.  189;  Blackwell\.  Old  Colony  R.  R.  Co,, 
122  Mass.  1.) 

In  considering  the  right  of  complainant  to  relief  from 
alleged  injuries  otlier  than  those  to  navigation,  we  must 
bear  in  mind  the  distinction  between  a  public  and  a  private 
nuisance,  because  as  to  injuries  constituting  a  private  nui- 
sance simply,  the  defendants  can  successfully  oppose  the  de- 
fenses of  custom,  prescription,  and  limitation.  As  the  com- 
plaint seeks  to  avoid  these  defenses  on  the  ground  that  this 
is  a  public  nuisance,  the  distinction  between  a  public  and 
a  private  nuisance  becomes  most  important. 
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The  essential  element  in  a  public  nuisance  is  the  violation 
of  some  public  or  common  right  to  which  each  member  of 
the  community  as  such  is  entitled.  When  this  element  is 
absent,  the  nuisance  is  private,  not  public.  A  thing  may  at 
the  same  time  be  a  public  as  well  as  a  private  nuisance.  It 
may  aflfect  a  public  or  common  right,  and  therefore  in  that 
aspect  be  a  public  nuisance,  and  at  the  same  time  affect 
private  rights,  and  in  that  aspect  be  a  private  nuisance. 
Although  a  nuisance  may  affect  the  property  rights  of  a  large 
number  of  persons,  it  does  not  thereby  become  a  public 
nuisance.  Take  the  case  of  injuries  to  lands  owned  sever- 
ally by  many  proprietors.  Such  injuries  do  not  affect  any 
public  or  common  right,  or  the  people  constituting  the  pub- 
lic, but  simply  the  rights  of  the  individuals  owning  the  lands 
in  question,  who  in  any  community  would  form  a  very  small 
})art  of  the  public.  The  individuals  do  not  own  the  lands 
by  virtue  of  the  fact  that  they  are  members  of  the  commu- 
nity, but  by  virtue  of  the  several  titles  that  they  have  ac- 
quired as  individuals.  The  public  as  such  have  no  rights 
in  these  lands.  Injuries  to  such  lands  do  not  nffect  any 
l)ublic  or  common  right,  and  therefore  do  not  constitute  a 
public  nuisance.  (King  v.  Morris  dt  Essex  B,  /?.,  18  N.  J.  Eq. 
897;  Stetson  v.  Faxon,  19  Pick.  147;  Abbott's  Law  Diet.,  tit. 
Nuisance;  Eapalje  &  Lawrence's  Law  Diet.,  tit.  Nuisance; 
Adams'  Eq.,  7th  Am.  ed.,  210;  3  Greenl.  Ev.,  sec.  186; 
Yolo  County  v.  Sacramento,  36  Cal.  139.) 

The  alleged  injuries  to  complainant's  land  can  only  be 
considered  as  a  private  nuisance.  For  more  than  twenty 
years  the  parts  of  complainant's  land  now  covered  have 
been  covered  by  debris  from  the  mines  of  defendants,  ac- 
cording to  the  allegation  of  the  bill.  Such  occupation  has 
been  and  is  so  exclusive  as  to  deprive  complainant  of  all 
use  of  said  land.  It  has  been  for  twenty  years  open,  un- 
equivocal, notorious,  and  uninterrupted  under  a  claim  of 
right  adverse  to  complainant.  Such  occupancy  has  been 
appropriate  to  the  use  according  to  the  locality  and  char- 
acter of  the  premises  occupied,  and  is  sufficient  to  found 
a  valid  claim  upon  adverse  possession  and  occupancy. 
(Brumagim  v.  Bradshaw,  39  Oal.  24,  42;  McCreery  v.  JEt?«  - 
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divg,  44  Id.  246,  252;  English  v.  Johnson,  17  Id.  117;  Correa 
V.  D'ielas,  42  Id.  329,  343,  344;  Cooley  on  Torts,  669;  C. 
C,  sec.  1007;  C.  g.  P.,  sec.  1239.) 

The  defendauts  having  used  for  more  than  five  years 
property  for  deposit  of  debris  which  they  might  have  con- 
demned for  such  purpose  have  the  right  to  continue  such 
use.  The  use  of  property,  "where  the  right  of  condemnation 
exists,  for  the  statutory  period  of  limitation  is  equivalent 
to  judicial  condemnation.  The  owner  of  the  property  taken 
loses  his  remedy  for  compensation ,  and  his  right  to  prevent 
further  use  of  property,  unless  the  same  is  enforced  within 
the  statutory  period.  {Williams  y.  Nelson,  23  Pick.  141; 
Bumpvs  V.  Miller,  4  Mich.  159,  163;  Harper  v.  Richardson, 
22  Cal.  253;  FoUei*  v.  Ames,  43  Id.  78;  Goddard  v.  Boston, 
20  Pick.  407-410;  McClinton  v.  B.  B.  Co.,  66  Pa.  St.  406; 
Lord  V.  Morris,  18  Cal.  485;  Hardij  v.  Harbin,  4  Saw.  548, 
549.) 

The  objection  that  defendants  cannot  rely  upon  limita- 
tion or  prescription  because  they  have  not  paid  taxes  on 
the  land,  used  for  deposit  of  debris  does  not  affect  the 
question.  The  law  requiring  payment  of  taxes  by  one  rely- 
ing on  adverse  possession  of  land  was  not  passed  till  1878, 
after  defendauts  and  their  predecessors  had  occupied  the 
land  in  question  for  more  than  ten  years.  Such  law  could 
not  affect  the  rights  acquired  by  defendants  prior  to  its 
passage.     {Sharp  v.  Blankenship,  59  Cal.  288.) 

The  California  statute  authorizing  the  exercise  of  eminent 
domain  for  mining  purposes  is  constitutional.  {Stockton  dt 
V.  B.  B.  V.  SiocUon,  41  Cal.  147;  Hand  Gold  M.  Co.  v. 
Barker,  59  Ga.  419;  Bavkhead  v.  Brown,  25  Iowa,  647;  New 
Central  Coal  Co.  v.  George's  Creek  Coal  Co.,  37  Md.  537;  Daij- 
ton  M.  Co.  V.  Seatvall,  11  Nev.  394;  Overman  M.  Co.  v.  Corco- 
ran, 15  Id.  147;  Mills  on  Eminent  Domain,  sees.  15,  16,  20; 
Cooley's  Const.  Lim.  533,  534;  Byerson  v.  Brown,  35  Mich. 
333;  S.  C,  24  Am.  Rep.  564;  Const.  1880,  sec.  1,  art.  14.) 

The  use  of  the  streams  by  defendants  under  a  claim  of 
right  confers  upon  them  a  right  by  prescription  to  continue 
such  use  as  against  the  owners  of  private  lands. 

Continuous  adverse  use  under  claim  of  right  of  an  ease- 
30 
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ment  or  other  incorporeal  rigbt  for  the  period  fixed  by  the 
statute  of  limitatioDs,  as  a  bar  to  the  recovery  of  lands  held 
adversely,  gives  to  the  person  so  using  it  a  full  and  absolute 
right  to  the  easement  or  other  right.  {Tyler  \.  WiUdnson,  4 
Mason,  397;  Tracy  v.  JlJierton,  36  Vt.  503;  Ward  v.  Warren, 
82  N.  Y.  268;  DaJiaw.  Valentine,  5  Met.  8;  Jonesy,  Crow,  32 
Pa.  St.  406;  CharUyv.  Riddle,  14  F.  C  (Scotch),  237;  Duncan 
V.  Earl  of  Moray,  15  Id.  302;  Goldsmid  v.  Tanbridge  WeUs 
Improvement  Co,,  L.  B.,  1  Ch.,  348;  Shreevey,  Voorhees,  3 
N.  J.  Eq.  32;  Bealey  v.  Shaia,  6  East,  208;  Baxendale  v. 
McMarray,  L.  E.,  2Ch.,  790;  Wright  Y.Williams,  1  Mee.  & 
W.  77;  CarlyoHY.  Lovering,  1  H.  &  N.  784;  Bliss  y.  Hall, 
5  Scott,  500;  Crossley  v.  Lightowler,  L.  E.,  3  Eq.,  296;  Tip- 
pwg  V.  St,  Helen's  Smelting  Co.,  4  Best'&  S.  608;  Stockport 
Water  Woi^ks  Co.  v.  FoUer,  7  H.  &  N.  160;  Bex  v.  Neville, 
Peake,  125;  Dyer  v.  Depue,  5  Wliart.  584;  Crandall  v. 
Woods,  6  Gal.  450;  Union  Water  Co.  v.  Crarj/,  25  Id.  509; 
American  Co.  v.  Bradford,  27  Id.  360;  Davis  v.  Yale,  32  Id. 
26;  Grigsby  v.  Clear  Lake  Co.,  40  Id.  396;  Campbell  Y.West, 
44  Id.  646;  Crane  v.  Crafts,  53  Id.  135;  Washburn  on  Ease- 
ments, 3d  ed.,  114,  side  i)age,  70;  3  Kent's  Com.  442;  1 
Greenl.  Ev.,  sees.  16,  17;  Wood  on  Limitations,  sec.  181,  p. 
376;  Wood  on  Nuisances,  sec.  704;  C.  C.  P.,  sees.  17,  sub. 
2,  312,  318,  319,  321,  343;  0.  C,  sec.  1007.) 

When  a  nuisance  is  both  public  and  private,  in  other 
words,  where  it  affects  a  public  right,  and  in  that  aspect  is 
a  public  nuisance,  and  at  Qie  same  time  injures  private 
rights,  and  in  tliat  aspect  is  a  private  nuisance,  prescription 
runs  as  against  the  injuries  to  private  rights. 

The  statute  of  limitations  of  California  bars  all  actions 
for  nuisances  except  pidtlic  nuisance  amounting  to  an  actual 
obstmction  of  public  right.  So  far  as  any  nuisance  affects 
rigbts  other  than  public  rights,  it  is  subject  to  the  statute 
of  limitations.  (C.  C.  P.,  sees.  319,  338,  343;  C.  C,  sec. 
3490.) 

The  defendants  have  a  right  to  make  a  reasonable  use  of 
the  streams  in  their  mining  operations,  by  discharging  into 
the  streams  so  much  debris  as  is  necessary  for  the  purpose 
of    carrying   on    such    mining    operations.      {Me^rifeld  v. 
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Worcester,  110  Mass.  216;  Pitis  v.  Lancaster  Mills,  13  Met.  158; 
Springfield  v.  Harris,  4  AlleD,  494;  Snow  v.  Parsons,  28  Vt. 
459;  Gould  Y,  Boston  Duck  Co.,  13  Gray,  452;  Bed  Biver 
Mills  V.  Wright  (Minn.),  15  N.  W.  Rep.  167.) 

The  whole  system  of  mining  in  California  is  predicated 
npon  the  custon^  of  discharging  debris  into  the  streams. 
Such  custom  has  been  acquiesced  in  for  more  than  thirty 
years,  and  is  not  invalid  or  unreasonable  because  it  involves 
the  taking  of  private  property.  The  very  essence  of  a  cus- 
.  tom  whereby  a  right  or  easement  is  acquired  upon  land  in- 
volves the  taking  of  private  property  without  compensation. 
{Carlyon  v.  Lovering,  1  H.  &  N.  784;  Washburn  on  Ease- 
ments, 123;  Snow  v.  Parsons,  28  Vt.  462;  Ivimey  v.  Sticker, 
L.  R.,  1  Ch.,  403;  Cal.  C.  0.  P.,  sec.  748;  Esmonds.  Chew, 
15  Cal.  243;  Gregory  v.  Harris,  43  Id.  38;  Bliss  v.  Kingdom, 
46  Id.  38;  Sparrow  v.  Strong,  3  Wall.  97;  Atchison  v.  Peiei^- 
son,  20  Id.  612,  513;  Basey  v.  Gallagher,  Id.  681-683;  Jen- 
nison  V.  Kirk,  98  U.  S.  453,  458-460;  Broder  v.  Water  Co., 
101  Id.  274,  276;  Harvey  v.  Byan,  42  Cal.  628;  North  Noon- 
day Co.  V.  Orient  Co.,  6  Saw.  299;  Jupiter  Co.  v.  Bodie  Co., 
7  Id-.  96.) 

The  complainant  has  been  guilty  of  ^reat  laches  in  assert- 
ing his  rights,  and  has  allowed  defendants  for  many  years 
to  continue  their  mining  operations  at  great  expense  and 
outlay.  We  have  not  been  able  to  find  a  reported  case 
showing  so  extreme  delay,  laches,  and  acquiescence  on 
the  part  of  a  complainant  seeking  an  injunction.  The  com- 
plainant here  complains  of  injuries  to  land  in  Marysville 
and  on  the  Feather  river,  which  he  has  owned  since  1853, 
which  injuries  occurred  over  twenty  years  ago.  In  addition 
to  this  delay  and  acquiescence  on  the  part  of  complainant, 
both  the  United  States  and  the  state  have  acquiesced  in, 
encouraged,  and  authorized  the  acts  complained  of  for  more 
than  thirty  years. 

We  cite  the  following  leading  cases  where  injunctions 
have  been  denied  because  of  delay  and  acquiescence,  but 
in  none  of  them  can  the  equitable  circumstances  against 
the  granting  of  an  injunction  be  compared  to  those  of  the 
case  at  bar,  either  in  the  extent  of  the*  delay,  the  abundant 
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evidence  of  acquiescence  and  encouragement,  the  legislative 
recognition,  or  in  any  one  of  the  leading  circumstances  for 
which  courts  of  equity  have  uniformly  denied  this  extraor- 
dinary relief.  (Edwards  v.  Alhvez  M,  Co.,  38  Mich.  46;  S. 
C,  31  Am.  Rep.  301;  Bassett  v.  Salisbury  Co.,  47  N.  H.  426; 
Gilbe7't  V.  Shotvermnn,  23  Mich.  449;  Gooj^all  v.  Cra/lon,  33 
Ohio  St.  271;  S.  C,  31  Am.  Rep.  535;  1  High  on  Injunc- 
tions,  sec.  786;  Dana  v.  Valenline,  5  Met.  8;  Parker  v.  Win- 
miyif<seo(jee  Co.,  2  Black,  545;  1  Pomeroy's  Eq.,  Jur.  459; 
Tkhner  v.  Wilson,  4  Halst.  Ch.  197;  Grey  v.  Ohio  R.  B.  Co., 
1  Grant  Cas.  412;  Lady  Stanley  of  Jlderley  v.  Earl  of  Shrews- 
bury, L.  R.,  19  Eq.,  616;  8.  G.,  13  Moak's  English  Rep.  646; 
Biunei/s  Case,  2  Bland,  99-103;  Beid  v.  Gifford,  6  Johns. 
Gil.  19;  Peabodyy.  Flint,  6  Allen,  57;  Fidler  y.  Melrose,  1 
Id.  166;  Tlish  v.  Adams,  10  Gush.  252;  Piatt  v.  Vailiey',  9 
Pet.  416;  Goodin  v.  Cin.  Canal  Co.,  18  Ohio  St.  169.) 

By  the  Court,  Sawyeb,  Circuit  Judge.  This  is  a  bill  in 
equity  to  restrain  the  defendants,  being  several  mining 
companies,  engaged  in  hydraulic  mining  on  the  western 
slope  of  the  Sierra  Nevada  mountains,  from  discharging 
their  mining  debris  ijito  the  affluents  of  the  Yuba  river,  and 
into  the  river  itself,  whence  it  is  carried  down  by  the  cur- 
rent into  Feather  and  Sacramento  rivers,  filling  up  their 
channels  and  injuring  their  navigation;  and  sometimes,  by 
overflowing,  and  covering  the  neighboring  lands  with 
debris,  injuring,  and  threatening  to  injure  and  destroy  the 
lands  and  property  of  the  complainant,  and  of  other  prop- 
erty owners,  situate  on,  and  adjacent  to,  the  banks  of  these 
watercourses. 

In  March,  1882,  the  secretary  of  war  transmitted  to  con- 
gress the  official  report  of  Lieutenant- Colonel  Meudell,  of 
the  '*  corps  of  engineers  upon  examinations  and  surveys  to 
devise  a  system  of  works  to  prevent  the  further  injury  to 
the  navigable  waters  of  California  from  the  debris  of  mines 
arising  from  hydraulic  mining,"  which  surveys  and  report 
were  made  in  pursuance  of  the  act  of  congress,  relating  to 
rivers  and  harbors,  of  June  14,  1880.  This  report,  made 
in  January,  1882,  was  introduced  in  evidence,  and  it  has 
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been  quoted  and  recognized  by  both  sides  in  tbe  case,  as 
showing  the  injurious  results  of  hydraulic  and  other  mining, 
up  to  its  date,  and  the  remedies  attempted  and  suggested. 
It  is,  also,  fully  confirmed  by  the  other  evidence  in  the 
case,  and  by  the  condition  of  things  as  disclosed  upon 
actual  iuspection  and  observation,  made  by  the  judges  who 
traversed  and  examined  the  country  wfFected  by  the  opera- 
tions complained  of,  in  the  presence  and  with  the  consent 
of  representatives  of  the  respective  parties  and  their  coun- 
sel. Many  of  the  facts  in  the  general  statement  will,  there- 
fore, be  taken  in  a  condensed  form  from  that  report. 

Hydraulic  mining,  as  used  in  this  opinion,  is  the  process 
by  which  a  bank  of  gold-bearing  earth  and  rock  is  exca- 
vated by  a  jet  of  water,  discharged  through  the  converging 
nozzle  of  a  pipe,  under  great  pressure,  the  earth  and  debris 
being  carried  away  by  the  same  water,  through  sluices,  and 
discharged  on  lower  levels  into  the  natural  streams  and 
watercourses  below.  Where  the  gravel  or  other  material 
of  the  bank  is  cemented,  or  where  the  bank  is  composed  of 
masses  of  pipe-clay,  it  is  shattered  by  blasting  with  powder, 
sometimes  from  fifteen  to  twenty  tons  of  powder  being  used 
at  one  blast  to  break  up  a  bank.  In  the  early  periods  of 
hydraulic  mining,  as  in  1855,  the  water  was  discharged 
through  a  rubber  or  canvas  hose,  with  nozzles  of  not  more 
than  an  inch  in  diameter;  but  later,  upon  the  invention  of 
the  **  Little  Giant"  and  the  "Monitor"  machines,  the  size 
of  the  nozzle  and  the  pressure  were  largely  increased,  till 
now  the  nozzle  is  from  four  to  nine  inches  in  diameter,  dis- 
charging from  five  hundred  to  one  thousand  inches  of  water 
under  a  pressure  of  from  three  to  four  or  five  hundred  feet. 
For  example,  an  eight-inch  nozzle,  at  the  North  Bloomfield 
mine,  discharges  one  hundred  and  eighty-five  thousand 
cubic  feet  of  water  in  an  hour,  with  a  velocity  of  one  hun- 
dred and  fifty  feet  per  second.  The  excavating  power  of 
such  a  body  of  water,  discharged  with  such  velocity,  is 
enormous;  and,  unless  the  gravel  is  very  heavy  or  firmly 
cemented,  it  is  much  in  excess  of  its  transporting  power. 
At  some  of  the  mines,  as  at  the  North  Bloomfield,  several 
of  these  Monitors  are  worked,  much  of  the  time  night  and 
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!fty,  the  several  levels  upon  which  they  are  at  work  being 
brilliantly  illuminated  by  electric  lights,  the  electricity 
being  generated  by  water  power.  A  night  scene  of  the 
kind,  at  the  North  Bloomfield  mine,  is  in  the  highest 
degree  weird  and  startling,  and  it  cannot  fail  to  strike 
strangers  with  wonder  and  admiration.  The  amount  of 
debris  discharged  in^  the  rivers  by  these  operations  can 
only  be  duly  appreciated  by  actual  observation. 

The  Tuba  river  is  a  tributary  of  Feather  river,  entering 
it  at  Marysville,  thirty  miles  above  the  mouth  of  the  Feather, 
where  the  latter  joins  the  Sacramento.  It  is  the  fourth 
river  in  size  in  the  Sacramento  valley,  and  drains  about 
thirteen  hundred  and  thirty  square  miles  of  the  western 
slope  of  the  Sierra  Nevada  mountains,  comprising  portions 
of  Sierra,  Nevada,  and  Yuba  counties — its  extreme  breadth 
being  about  thirty-six  miles,  and  its  extreme  length  about 
sixty  miles,  excluding  the  twelve  miles  of  its  lower  course 
from  the  foot-hills  to  its  junction  with  Feather 'river  at 
Marysville.  The  elevation  of  the  Yuba  basin  above  tide- 
water is  from  two  hundred  feet  at  its  lower  parts  to  about 
eight  thousand  feet  at  the  summit  of  the  mountains;  bnt 
the  gold  deposits  of  this  basin  only  extend  to  an  elevation 
of  from  four  to  five  thousand  feet,  in  a  belt  from  forty  to 
fifty  miles  wide.  The  upper  portion  of  the  river  is  divided 
into  five  principal  branches,  the  north,  middle,  and  south 
Yubas,  and  Deer  and  Dry  creeks.  The  first  four — Deer 
creek  being  nearly  as  large  as  the  smallest  main  branch — 
unite  in  the  mountains  before  reaching  the  valley;  Deer 
creek,  not  far  from  it;  the  last,  Dry  creek,  joining  the  main 
river  in  the  valley,  shortly  after  it  leaves  the  foot-hills. 
Tlie  debris  complained  of  is  mostly  discharged  into  the 
middle  and  south  Yubas  and  Deer  creek,  and  their  numer- 
ous smaller  tributaries. 

The  auriferous  deposit  on  the  San  Juan  ridge,  between 
the  south  and  middle  Yubas,  embracing  most  of  defend- 
ants' mines — and  a  larger  part  of  the  mines  now  actually 
worked  being  under  their  control — is  much  the  largest  and 
most  important  in  the  state,  and  is  favorably  situated  for 
working — the  beds  of  the  ancient  channels  in  which  it  lies 
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being  elevated  several  hundred  feet  above  the  beds  of  the 
Yubas  and  their  affluents,  and  the  annual  floods  of  the  Yuba 
may  be  relied  on  to  carry  off  a  large  portion  of  the  debris 
resulting  from  mining.  Says  the  report  referred  to:  '*The 
linear  extent  of  the  gravel  channel  and  its  branches  on  this 
ridge  is  about  twenty-five  miles.  Deducting  liberally  for 
the  portion  already  worked,  and  for  that  too  deeply  covered 
by  lava  to  be  available  for  hydraulic  mining,  there  remain 
probably  not  less  than  fourteen  miles  of  channel  available 
for  washing,  from  which  only  a  comparatively  small  portion 
of  the  top  gravel  has  been  removed.  Below  San  Juan  the 
gravel  body  has  a  surface  width  of  over  one  thousand  feet, 
and  is,  say,  one  hundred  and  forty  feet  deep.  From  Badger 
Hill  to  Bloomfield  it  is  for  the  greater  portion  very  much 
wider  and  deeper.  At  Columbia  Hill  its  surface  width 
varies  from  three  thousand  or  four  thousand  to  eight  thou* 
sand  feet,  and  it  is  from  three  hundred  to  six  hundred  feet 
deep.  The  gravel  at  Lake  City  is  probably  three  hundred 
or  four  hundred  feet  deep.  At  North  Bloomfield  it  is 
opened  to  the  bed-rock,  showing  a  depth  of  more  than 
three  hundred  feet.  Eoughly  estimating  the  average  width 
of  the  remaining  gravel  range  at  four  hundred  yards,  and, 
after  allowing  for  the  portion  worked  off,  placing  its  average 
depth  at  seventy  yards,  the  sum  is  an  average  of,  say,  fifty 
million  yards  per  mile,  or  for  fourteen  miles,  say  seven  hun- 
dred million  yards." 

"Allowing  for  the  amount  washed  since  1876,  one  hun- 
dred million  yards,  there  remain  six  hundred  million  to  be 
removed; "  adding  to  this  the  estimated  amount  still  remain- 
ing to  be  worked  at  Sraartsville,  lower  down  the  river,  and 
the  amount  remaining  to  be  washed  will  appear.  Says 
Colonel  Mendel! :  "Seven  hundred  million  of  cubic  yards 
may  be  assumed  to  represent  the  amount  of  gravel  remain- 
ing to  be  worked  by  hydraulic  process,  tributary  to  the 
Yuba."  Approximately,  then,  according  to  the  evidence, 
over  one  hundred  million  of  cubic  yards  in  these  mines 
have  been  washed  out  by  the  hydraulic  process,  and  the 
debris  deposited  in  the  Yuba  and  its  affluents;  and  seven 
hundred  million  more  remain  to  be  washed  out^  and  its 
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debris  deposited  in  these  watercourses  in  the  same  man- 
ner. 

The  following  shows  some  of  the  results  of  former  wash- 
ings, and  unmistakably  indicates  what  must  result  from  a 
continuance  of  the  work.  The  Tuba  with  its  branches  and 
smaller  affluents  were  necessarily  characterized  by  heavy 
grades,  the  waters  fulling  about  eight  thousand  feet  in  a  dis- 
tance of  ninety  or  a  hundred  miles  from  their  extreme 
sources  to  the  Feather  river.  They  ran  through  deep, 
rocky  canyons  and  gorges,  over  a  rough  rocky  bottom,  with 
frequent  rapids,  and  water-falls  of  greater  or  less  height, 
and  there  were  many  deep  holes  excavated  by  the  action  of 
the  water  at  the  foot  of  falls,  rapids,  and  the  like.  The  beds 
of  all  these  streams,  from  the  very  dumping  places  of  the 
higher  mines  to  the  junction  of  the  main  Yuba  with  Feather 
river,  a  distance  of  seventy-five  miles  or  more,  have  all  been 
filled  up  many  feet  deep — at  some  places  to  the  depth  of  one 
hundred  and  fifty  feet — and  all  the  streams  have  regularly 
graded  themselves  so  that  a  railroad  track  might  be  laid  upon 
their  beds  for  the  whole  distance — the  grade,  of  course, 
being  steeper  in  the  upper  parts,  but  equally  regular. 

Thus,  the  main  branches  of  the  Yuba  and  Deer  creek, 
Shady  creek.  Bloody  run.  Grizzly  canyon,  Humbug  canyon, 
and  the  other  smaller  tributaries,  all  exhibit  this  result. 
There  are  many  square  miles,  in  the  aggregate,  in  the  beds 
of  these  streams,  buried  many  feet  deep  with  debris,  and 
these  channels  are  choked  and  clogged  with  it — the  heavier 
material  being  deposited  higher  up  and  the  lighter  passing 
farther  down.  Most  of  it  will,  from  year  to  year,  be  carried 
farther  down,  and  ultimately  find  its  way  to  the  valley.  The 
transporting  capacity  of  the  water,  however,  is  unequal  to 
the  task  of  carrying  off  all  the  debris  at  once,  as  it  is  dis- 
charged into  the  stream.  So,  also,  the  ordinary  floods,  from 
year  to  year,  are  unable  to  carry  off  all  the  debris  discharged 
into  the  streams  during  the  year;  and  it,  consequently,  ac- 
cumulates from  year  to  year  along  the  upper  portions  of  the 
watercourses,  within  the  mountains,  till  an  extraordinary 
flood  comes.  When  such  a  flood  occurs,  it  transports  a 
much  larger  amount  at  once,  and  precipitates  it  upon  the 
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valleys  below.  Vast  amounts  are  now  accumulated  in  the 
upper  watercourses  of  the  Tuba  and  its  branches,  which  are 
liable  to  be  precipitated  in  immense  quantities  into  the  vallej's 
below,  by  any  extraordinary  flood — such  as  that  of  1862 — 
that  may  hereafter  occur.  With  reference  to  the  amount  of 
these  deposits  remaining  in  the  Tuba  above  Marysville, 
Colonel  Mendell,  in  his  report,  says:  **The  estimates  by 
Mr.  Manson,  reported  to  the  state  engineer,  give  the  esti- 
mated deposits  in  1879,  on  the  Tuba,  above  the  foot-hills, 
as  forty-six  million  four  hundred  and  sixty-two  thousand 
one  hundred  cubic  yards,  the  great  bulk  in  eight  or  ten 
miles;  and  below,  twenty-three  million  two  hundred  and 
eighty-four  thousand — a  total  of  seventy-one  million  seven 
hundred  and  forty-six  thousand  one  hundred  cubic  yards. 
In  the  light  of  later  information,  it  seems  probable  that  this 
estimate  is  altogether  too  low,  the  deposits  in  small  tribu- 
taries not  having  been  taken  into  account,  and  the  amount 
in  the  lower  river  having  been  much  underestimated.  The 
actual  amount  is  not  capable  of  being  asce^'taincd,  and  the 
statements  are  given  merely  for  the  purpose  of  illustration, 

"At  its  escape  from  the  mountains,  where  the  foot-hills 
recede  and  give  width  to  the  plain,  the  Tuba  spreads  out 
its  load  of  saud  and  gravel  over  a  plain  of  fifteen  thousand 
to  sixteen  thousand  acres,  which  has  risen  until  it  now  stands 
above  the  level  of  the  adjovmig  country  07i  either-  side, 

''This  plain  has  a  slope  of  about  ten  feet  to  the  mile, 
varying  above  and  below  this  limit  as  you  ascend  or  de- 
scend, the  slope  of  the  river-bed  being  fifteen  feet  at  the 
foot-hills  and  five  feet  at  Marysville,  ten  miles  below.  The 
sizes  of  material  have  some  correspondence  to  the  grades. 
Ascending  the  stream,  one  passes  to  a  continually  increas- 
ing average  size  of  material.  While  it  is  nearly  all  sand 
below,  above  it  becomes  nearly  all  gravel,  with,  however, 
considerable  admixture  of  diflferent  sizes  everywhere. 

**This  irruption  from  the  mountains  has  destroyed  thou- 
sands of  acres  of  alluvial  land.  The  state  engineer,  in  1880, 
estimated  that  fifteen  thousand  two  hundred  and  twenty 
acres  had  been  seriously  injured  by  these  deposits  from  the 
Tuba. 
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**  On  the  Yuba,  the  great  deposits  of  gravel  are  found  on 
a  grade  of  tliirty  feet  to  twenty  feet  to  the  mile.  The  sands 
predominate  greatly  in  slopes  of  ten  feet  and  below." 

The  portion  of  the  valley  here  referred  to  as  covered  with 
sand  is  that  portion  of  the  borders  of  the  Tuba  river  ex- 
tending across  the  Sacramento  valley  from  the  foot-hills  to 
its  junction  with  Feather  river  at  Marysville — a  distance  of 
about  twelve  miles.  Formerly,  before  hydraulic  mining 
operations  commenced,  the  Tuba  river  ran  through  this 
part  of  its  course  in  a  deep  channel,*  with  gravelly  bottom 
from  three  hundred  to  four  hundred  feet  wide,  on  an  aver- 
age, with  steep  banks  from  fifteen  to  twenty  feet  high,  at  low 
water,  on  either  side.  From  the  top  of  the  banks,  on  each 
side,  extended  a  strip  of  bottom-lauds  of  rich,  black,  allu- 
vial soil,  on  an  average  a  mile  and  a  half  wide,  upon  which 
were  situate  some  of  the  finest  farms,  orchards,  and  vine- 
yards in  the  state.  Beyond  this  first  bottom  was  a  second 
bottom,  which  extended  some  distance  to  the  ridge  of  higher 
lands,  the  whole  constituting  a  basin  between  the  higher 
lands  on  either  side,  of  from  a  mile  and  a  half  to  three  miles 
wide.  Not  only  has  the  channel  of  the  river  through  these 
bottoms  been  filled  up  to  a  depth  of  twenty-five  feet  and 
upwards,  but  this  entire  strip  of  bottom-land  has  been 
buried  with  sand  and  debris,  many  feet  deep,  from  ridge  to 
ridge  of  high  land,  and  utterly  ruined  for  farming  and  other 
purposes  to  which  it  was  before  devoted,  and  it  has  conse- 
quently been  abandoned  for  such  uses. 

Dr.  Teegarden's  lands  aflford  a  very  striking  example 
of  individual  injuries  inflicted  by  this  mining  debris.  Dr. 
Teegarden  is  a  prominent  citizen  of  Tuba  county,  having 
for  some  years  represented  the  county  in  the  state  senate. 
He  owned  twelve  hundred  and  seventy-five  acres  on  the 
Tuba  bottoms,  some  three  or  four  miles  above  Marysville, 
on  the  north  side.  All  except  the  seventy-five  acres  now 
lying  outside  the  levee  have  been  buried  from  three  to  five 
feet  deep  with  sand,  and  utterly  destroyed  for  farming  pur- 
poses; for  which  injuries  he  has  received  no  remuneration. 
He  now  lives  in  a  small  house  near  the  levee,  on  the  out- 
side, which  is  liable  to  be  swept  away  should  the  levee 
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break  opposite  to  him  during  an  extraordinary  flood.  Dr. 
Teegarden  testifies  that  the  main  filling  up  was  in  1879 
and  1880;  but  that  there  has  been  a  constant  addition  to  it 
ever  since;  and  that,  during  the  last  year,  it  has  filled  up 
faster  than  at  any  other  time;  that  he  built  three  miles  of 
levee  to  protect  it,  but  it  proved  insulBcient;  and  that  the 
land  is  five  to  six  feet  higher  with  sand  and  sediment  on  the 
river,  or  inside  of  the  levee,  than  on  the  outside,  where  he 
lives. 

A  considerable  portion,  but  not  all,  of  the  lower  bottoms 
of  the  Tuba  was  covered  by  the  accumulated  debris  brought 
down  by  the  great  flood  of  1862;  but  it  has  been  extending 
and  deepening  ever  since.  Much,  perhaps  most  of  it,  was 
more  or  less  covered  as  early  as  1868  or  1869.  Since  that 
time  levees  have  been  built  by  tbe  citizens  of  Marysville 
and  Tuba  county  along  the  ridge  on  either  side,  for  the 
purpose  of  preventing  a  further  spread  of  the  devastation, 
and  for  the  protection  of  Marysville  and  the  adjacent  coun- 
try. In  addition  to  the  levees  so  erected,  as  O'Brien,  who 
did  the  work,  teetifies,  the  miners  themselves  five  years  ago 
also  built  a  levee  for  the  same  purpose,  being  the  levee  on 
the  south  side  of  the  Tuba,  from  the  foot-hills  to  the 
Hedges'  grade,  with  which  it  connected  at  Hedges'  station, 
a  distance  of  eight  miles,  at  a  cost  of  eighty-six  thousand 
dollars,  of  which  sum  the  defendants  in  this  suit  paid  eighty 
per  cent.  This  is  the  levee  which,  connected  with  Hedges' 
grade  from  its  connection  to  the  Feather  river,  protects  the 
country  from  overflow  on  the  south.  It  broke  in  three 
places  in  Linda  township,  in  June  last,  when  the  English 
dam  gave  way,  and  the  country  for  a  considerable  distance 
below,  extending  to  the  Eliza  tract,  several  miles  distant, 
was  flooded,  with  some,  though  not  great,  damage — the  flood 
from  the  reservoir  having  soon  spent  itself.  Not  only  has 
all  the  space  between  these  levees  been  filled  witli  this 
debris  to  a  level  with  the  high  lands  upon  which  they  are 
built,  but  for  miles  of  the  lower  portion  of  the  river,  the 
filling,  between  the  levees,  is  several  feet  above  the  level  of 
the  surrounding  country  on  the  outside.  The  intervening 
space  is  grown  up  with  young  cottonwoods  and  willows. 
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The  river  has  now  no  definite  channel  within  these  bounds, 
but  runs  anywhere  over  the  space  between  the  levees,  situ- 
ate two  to  three  miles  apart,  according  to  the  obstructions 
Jtawaters  meet  from  time  to  time  by  growing  trees,  or 
accumulations  of  drift-wood,  or  deposits  made  by  itself, 
thereby  raising  the  bed,  where  it  actually  for  a  time  runs, 
to  a  higher  level  than  the  bed  of  such  surrounding  channel 
as  it  has.  This  broad  channel  or  bed,  such  as  it  is,  is 
several  feet  higher  than  the  lands  of  the  surrounding  coun- 
try outside  the  levees,  which  outside  lands  have  no  protec- 
tion from  overflow  of  the  waters  of  the  Tuba,  surcharged 
with  debris,  except  the  slender  intervening  artificial  banks, 
so  erected  by  the  people  and  the  miners  for  that  purpose. 
The  lauds  thus  already  buried  and  destroyed  are  over  fifteen 
thousand  acres,  or  twenty-five  square  miles;  or,  taking  the 
average  width,  a  tract  from  the  foot-hills  to  Marysville, 
twelve  miles  long  along  the  river  by  two  miles  wide.  The  fill- 
ing in  the  river  bed  is  generally  twenty-five  feet  or  more,  and 
at  its  immediate  junction  with  Feather  river  at  Marysville, 
is  about  twenty  feet  deep — some  witnesses  make  it  deeper 
— where  it  forms  a  bar  of  nearly  that  depth  across  Feather 
river.  The  depth  of  the  filling  is  increasing  year  by  year, 
and  raising  the  bed  of  the  river  within  the  levees  higher 
and  higher  above  the  surrounding  country  outside  the 
levees.  The  depth  of  the  filling  increases  as  the  river  is 
ascended,  till  at  Squaw  Flat,  near  Park's  Bar,  below  Smarts- 
ville,  at  the  entrance  of  the  foot-hills,  according  to  the  tes- 
timony of  O'Brien,  a  witness  for  defendants,  it  is  one  hun- 
dred and  fifty  feet  deep.  Opposite  Sucker  Flat  ravine  it  is 
ninety,  and  at  the  narrows  above  Smartsville  sixty,  feet 
deep.  The  deposits  constituting  the  first  fifty  feet,  at 
Squaw  Flat,  have  been  there  ten  or  twelve  years,  and  the 
rest  has  accumulated  since.  At  a  point  near  this,  at  Eose's 
Bar,  where  the  channel  was  once  but  one  hundred  to  three 
hundred  feet  wide  in  the  bed  of  the  canyon,  it  has  now  been 
raised  by  filling  till  it  is  three  thousand  feet  wide.  But  at 
these  point!>  no  valuable  lauds  are  covered. 

The  result,  as  afi'ecting  the  navigability  of  the  waters  of 
the  state,  will  be  stated  upon  the  authority  of  Meudells  re- 
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port,  which  was  made  upon  instrumental  surveys  and  actual 
measurements,  and  is  amply  supported  by  other  evidence. 
The  low-water  level  of  Feather  river,  at  Marysville,  the 
Lead  of  navigation,  at  the  date  of  his  report,  had  been 
raised  fully  fifteen  feet — at  this  time  it  is  more — indicating 
a  rise  of  the  bed  of  the  river  to  that  height  above  its  former 
bed.  The  filling,  at  the  mouth  of  Feather  river,  is  fully 
five  feet.  Says  Mendell:  ''Taking  fifteen  feet  at  Marysville 
and  five  feet  at  the  mouth,  the  difference — ten  feet — is  to  be 
added  to  the  old  fall.  This  increases  the  slope  of  the 
Feather,  in  its  navigable  part,  four  inches  to  the  mile. 
This  increase  has  impaired  the  depth  of  water  and  the  prac- 
ticability of  navigation  to  a  considerable  extent. 

"Applying  to  the  navigable  portion  of  the  Feather  the 
rule  adopted  for  the  minimum  deposit  in  the  Sacramento, 
namely,  that  the  average  filling  is  equal  to  the  elevation  of 
the  plane  of  low  water,  we  will  have,  for  the  thirty  miles 
from  Marysville  to  the  mouth,  an  average  depth  of  ten  feet 
over  the  bed  of  the  river.  This  estimate  is  thought  to  be 
here,  as  in  the  Sacramento,  considerably  heloto  the  farV^ 
Some  witnesses  say  it  is  now  fifteen  feet.  Again:  *'As  a 
consequence  of  these  changes,  ahiglier  flood  line  and  greater 
exposure  to  overfloio  now  exists  for  all  riparian  lands  on  both 
these  rivers.  This  is  an  element  of  coiisiderable  loss  to  the 
cinmtry,  but  its  description  and  discussion  do  not  come 
within  the  limits  of  this  investigation.     *    *    * 

**  The  elevation  of  the  bed  of  the  river  is  not  accompanied 
by  an  equal  rise  in  the  level  of  the  banks.  The  level  of  the 
beds  approaches y  more  andmore^  the  level  of  the  banks.  In  the 
cases  of  the  Yuba  and  Bear,  non-navigable  •streams,  the 
level  of  the  beds  has  risen  from  a  depth  a  number  of  feet 
below  the  banks  to  an  elevation  ofseve^'olfeet  above  the  banks, 

''  These  instances  may  be  taken  to  illustrate  the  ultimate 
condition  of  the  Sacramento  and  Feather  rivers,  under  a 
continuance  of  the  influences  to  which  they  are  now  sub- 
jected. The  abandonment  of  existing  channels  is  a  conse- 
quence to  be  apprehended.''  It  is  claimed  by  plaintiff,  and  the 
testimony  on  the  point  is  conflicting,  that  there  is  danger 
of  the  Sacramento   leaving  its  channel  at  Gray's  bend, 
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and  ruuuiDg  some  distance  from  Sacramento  city  to  the 
west. 

In  the  Sacramento  river,  a  similar  rise  in  its  bed  Las  taken 
place,  from  similar  causes.  During  the  first  twenty  years 
of  mining,  from  1849  to  1869,  the  low-water  plane  in  the 
river  at  Sacramento  was  raised  two  and  nine  tenths  feet. 
During  the  next  ten  years  of  hydraulic  mining,  from  1869  to 
1879,  the  rise  in  this  plane  was  doubled.  It  has  been  raised 
fully  six  feet  from  1849  to  1881.  Says  Mendell:  **As  a  con- 
sequence of  the  elevation  of  the  bed,  the  tidal  influence 
which,  in  1849,  extended  at  least  as  high  as  the  mouth  of  the 
Feather,  tioeidy-five  miles  above  Sacramento,  and  ivas  quite  two 
feet  at  Sacramento,  is  now  no  longer  noticeable  above  Ueacock 
shoals,  nine  miles  below  Sacramento.  The  tide,  within  the 
past  thirty  years,  rose  on  these  shoals  as  much  as  three 
feet."    *    *    * 

**  Twenty-five  miles  below  Sacramento  the  river  divides 
into  two  delta  channels,  which  unite  below,  the  intermediate 
distance  by  the  two  channels  being  eighteen  miles  by  OldBive^' 
and  tioelve  miles  by  Steamboat  slough, 

*'In  the  earlier  days  of  navigation,  and  until  six  or  eight 
years  ago  [before  1881],  Steamboat  slough  was  the  channel 
used  by  all  boats  and  vessels." 

It  is  a  part  of  the  public  history  of  the  state,  with  which 
all  the  early  settlers  are  familiar,  that  for  years  the  com- 
paratively deep-draught  steamers,  Senator  and  Neto  World, 
the  former  built  to  run  from  New  York  to  Portland,  Maine, 
and  the  latter  to  run  on  the  Atlantic  ocean  out  of  New  York, 
both  of  which  either  came  round  Cape  Horn,  or  through  the 
Straits,  ran  regularly  through  Steamboat  slough.  This  slough 
is  now  filled  up,  so  as  not  to  be  navigable  for  the  light- 
draught  river-boats  in  use  at  the  present  day,  and  its  naviga- 
tion abandoned,  steamers  going  by  the  longer  route  of  Old 
Eiver.  The  beds  of  the  river  have  not  only  been  filled  and 
raised  for  several  feet,  but  the  channels  have  been  largely 
contracted  in  width.  So,  also,  from  similar  causes,  the 
shoal  water  in  Suisun,  San  Pablo,  and  San  Francisco  bays, 
and  in  the  straits  of  Carquinez,  have  largely  increased,  and 
the  navigable  channels  of  these  waters  Lave  been  consider- 
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ably  and  materially  contracted.  The  debris  from  Bear 
river  and  the  American  of  course  contribute  their  share  to 
fill  the  Sacramento,  below  the  mouth  of  the  American,  and 
Steamboat  slough,  as  do  some  of  the  southern  rivers,  to 
swell  the  amount  of  deposits  in  the  straits  of  Carquiuez,  and 
Suisun,  San  Pablo,  and  San  Francisco  bays,  but  the  mines 
of  the  Yuba  discharge  a  much  larger  amount  of  debris  than 
all  the  other  mines  together. 

In  speaking  of  remedial  means,  Colonel  Mendell  says: 
**The  statement  of  the  case  presented  in  the  preceding 
pages  seems  to  establish  the  necessity  of  measures  of  remedy 
or  alleviation,  even  in  ilie  event  thai  no  farther  contribution  he 
made  to  mining  detritus  in  the  beds  of  streams,     *    *    * 

"The  preservation  of  river-beds  and  routes  of  drainage 
requires  that  effective  restraint  be  imposed  upon  miniug 
detritus.  Otherwise,  these  drainage  lines  may  be  expected 
to  suffer  the  fate  which  overtook  their  prototypes,  the  Plio- 
cene rivers,  which  were  obliterated  by  enormous  deposits 
brought  down  by  their  own  currents. 

"It  may  be  added,  that  the  conservation  of  existing  facil- 
ities for  navigation  equally  requires  restraint  of  the  flow  of 
sand  and  gravel;  and  that  no  important  improvement  of  the 
channels  can  be  expected  until  this  result  shall  he  secured.  Und  er 
all  circumstances,  restraint  is  the  first  and  essential  step  to 
any  projects,  whether  of  alleviation,  conservation,  or  im- 
provement. 

**It  has  been  shown  that  in  the  beds  of  the  American, 
Bear,  and  Yuba  there  are  now  lying  many  millions  of  cubic 
yards  of  material  in  positions  where  it  is  comparatively 
harmless,  and  that  each  year,  as  a  rule,  adds  something  to 
the  volume  of  these  deposits,  but  that,  whether  anything  is 
added  or  anything  subtracted,  which  is  sometimes  the  case, 
depends  upon  the  volume  and  power  of  the  floods.  As  a 
rule,  the  mines  supply  more  material  annually  than  the 
floods  are  able  to  transport  over  the  grades  in  the  lower 
portions  of  the  rivers.  If  the  floods  were  of  suflScient  dura- 
tion, the  accumulations  would  be  found  lower  down,  and  in 
moi-e  dangerous  positions.  Instead  of  lying  in  the  bed  of 
the  Yuba,  they  would  be  in  the  Feather  and  Sacramento." 
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The  waters  of  the  Tuba  are  so  charged  with  debris  that 
they  are  wholly  unfit  for  watering  stock,  or  for  any  of  the 
uses,  domestic  or  otherwise,  to  which  water  is  usually  ap- 
plied, without  being  first  taken  out  of  the  stream  and  allowed 
to  stand  in  some  undisturbed  place  and  settle.  As  it  comes 
down  to  Marysville,  it  is  so  heavily  charged  with  sand  as  to 
render  it  unfit  even  for  surface  irrigation. 

In  pursuance  of  the  provisions  of  the  drainage  act  of  1880 
(Stat.  1880,  130),  the  state,  under  the  supervision  of  the  state 
engineer  and  Colonel  Mendell,  as  consulting  engineer, 
erected  a  brush  dam  for  impounding  debiis,  about  two 
miles  in  length,  across  the  Yuba  river  from  ridge  to  ridge 
of  highands,  some  eight  miles  above  Marysville.  At  the 
first  ordinary  flood  in  the  following  rainy  season,  a  large 
section  on  the  northerly  end  and  two  other  sections  towards 
the  south  were  swept  away.  According  to  the  report  of 
Hamilton  Smith,  its  engineer,  to  the  North  Bloomfield 
Company,  made  in  July,  1881,  after  the  break  by  the  floods, 
this  dam  was  at  its  greatest  height,  fourteen  feet,  '*  its  cost 
being  in  the  neighborhood  of  one  hundred  and  twenty  thou- 
Hand  dollars,"  and  it  broke  in  three  places  as  follows:  "The 
onst  embankment  at  the  northern  end  has  been  washed 
away  nearly  down  to  the  original  level,  from  the  end  of  the 
brnsh  work  to  the  shore,  a  distance  of  four  hundred  feet; 
the  brush  dam  has  been  cut  away  entirely  in  two  places — 
one  seven  hundred  and  sixty  feet,  and  the  other  two  hundred 
and  thirty  feet  in  length,  measured  on  the  crest.  In  two 
))laces  there  are  small  gaps,  but  the  foundation  is  undivS- 
turbed.  Out  of  a  total  length  of  ten  thousand  feet  there 
has,  therefore,  been  destroyed  about  one  seventh."  After- 
ward, during  the  dry  season,  the  dam  took  fire  and  a  large 
portion  of  the  remainder  was  burned.  An  impounding  dam 
was  also  constructed  by  the  state,  under  the  same  act,  on 
Bear  river,  with  similar  results.  These  dams,  with  connect- 
ing and  auxiliary  levees  built  by  the  state,  are  understood 
to  have  cost  over  five  hdndred  thousand  dollars. 

The  North  Bloomfield  Mining  Company,  defendant,  has 
constructed  a  dam  to  impound  its  debris,  fifty  feet  high, 
near  the  junction  of  Humbug  canyon  with  the  south  Tuba. 
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The  dam,  not  having  been  carried  higher  as  it  filled  up,  is 
now  full,  and  the  debris  that  has  passed  over  the  dam  has 
filled  the  canyon  and  south  Yuba  below  the  dam  to  a  level 
with  the  debris  above,  so  that  now  the  debris  passes  along 
down  the  canyon  over  the  dam  without  obstruction,  as 
though  no  dam  at  all  existed  at  that  point.  A  similar  dam 
erected  across  Sucker  Flat  ravine,  at  Smartsville,  to  im- 
pound the  debris  of  the  mines  at  that  place,  is  in  a  similar 
condition. 

The  complainant  has  owned  in  fee,  for  more  than  twenty 
years,  and  he  still  owns,  an  undivided  half  of  three  parcels 
of  land,  held  under  a  patent  of  the  United  States,  issued 
upon  a  grant  made  by  the  Mexican  government  to  John  A. 
Sutter,  and  known  as  the  New  Helvetia  grant.  One  is  a 
city  lot  situated  in  Marysville,  at  the  corner  of  D  and  Sec- 
ond streets,  near  the  business  centre  of  the  town,  and  about 
five  hundred  feet  from  the  levee  on  the  Yuba,  which  lot  is 
covered  by  a  brick  block  of  stores,  called  the  Empire  Block, 
erected  about  1854  or  1855,  at  a  cost  of  somewhere  between 
forty  thousand  and  sixty  thousand  dollars.  Formerly  the 
steamboat  landing  was  in  the  Yuba  nearly  opposite  this 
block,  just  below  the  ferry  on  the  Sacramento  road,  but 
now  the  Yuba  is  filled  up  and  the  steamboat  landing  is  in 
Feather  river,  opposite  Yuba  city,  which  is  in  Sutter  county, 
three  fourths  of  a  mile  distant.  Another  is  a  tract  of  farm- 
ing land,  consisting  of  nine  hundred  and  fifty-two  acres^ 
situate  on  the  east  bank  of  Feather  river,  a  few  miles  be- 
low Marysville,  known  as  the  Eliza  tract,  upon  which  there 
was  formerly  a  public  steamboat  landing,  used  for  receiving 
and  discharging  freight  and  passengers;  but  by  reason  of 
the  filling  of  the  river  in  front  to  the  depth  of  twelve  to 
fifteen  feet,  it  is  now  of  little  use.  The  third  is  a  tract  of 
land  of  seven  hundred  and  twenty  and  fifty-seven  hundredths 
acres,  known  as  the  Hock  Farm  tract,  on  the  western  bank 
of  Feather  river,  not  far  from  the  Eliza  tract,  but  on  the 
opposite  side  of  the  river.  Of  the  Eliza  tract,  seventy-five 
acres,  and  of  the  Hock  Farm  tract  fifty  acres  of  the  bottom- 
lands, being  the  best  land  on  these  tracts,  were  buried  by 
debris  in  1862  and  subsequent  years,  aud  they  are  still 
31 
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covered,  from  time  to  time,  with  fresh  deposits.  These 
lands  have  become  covered  with  Cottonwood  and  willows, 
and  they  are  now  useless  for  agricaltural  purposes.  Other 
portions  of  these  tracts  are  still  within  the  levees  erected 
and  liable  to  overflow. 

About  1868,  the  people  of  Marysville  found  it  necessary 
to  build  levees  around  the  city  and  along  the  north  bank  of 
Yuba  river  to  protect  it  from  the  rapid  encroachment  of  the 
debris  coming  down  the  Yuba;  and  levees  were  built.  It 
has  been  found  necessary  to  increase  these  levees  in  height 
and  tliickness  from  year  to  year,  ever  since. 

In  1875  the  levee  on  the  north  side  of  the  Yuba  broke, 
some  three  or  four  miles  above  the  city;  and  the  city  and 
other  lauds  were  not  only  flooded,  but  a  large  amount  of 
debris  was  deposited.  This  was  the  first  time  Marysville 
was  ever  flooded,  although  the  amount  of  water  that  fell,  or 
was  in  the  valley  at  any  one  time,  was  much  less  than  in  the 
great  flood  of  1862.  So  in  1881,  with  much  less  water  than 
at  the  great  flood,  it  rose  to  a  higher  point  at  Marysville 
than  ever  before.  This  was,  doubtless,  owing  in  great  part 
to  the  filling  up  of  the  channels  and  elevation  of  the  beds 
of  the  rivers,  and,  probably,  in  part,  also,  to  the  general 
levee  system  adopted  for  the  protection  of  the  lands  of  the 
valleys.  At  the  break  of  the  levee  aud  flooding  of  the  city 
of  Marysville  in  1875,  complainant's  Empire  Block,  in  Ma- 
rysville, was  materially  injured.  The  water  was  over  four 
feet  deep  in  it,  and  debris  from  the  Yuba  was  deposited  in 
it  to  a  considerable  depth.  The  underpinning  of  the  centre 
of  the  building  was  washed  out  and  the  roof  fell  in.  It  cost 
between  two  thousand  and  three  thousand  dollars  to  put  it 
in  repair  again.  Not  only  this  building,  but  many  others, 
had  valuable  basements,  in  use  prior  to  1875,  which  were 
filled  at  that  time,  and  since  then  the  owners  of  basements 
in  Marysville  have  been  compelled  to  abandon  their  use. 
The  level  of  the  bed  of  the  Yuba  and  the  water  flowing  in 
it  having  been  elevated,  by  these  mining  deposits,  above  the 
level  of  the  floors  of  basements  of  the  buildings  in  Marys- 
ville, the  water  in  the  basements  rises  and  falls  with  the 
river,  to  a  greater  or  less  extent,  from  percolation,  render- 
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ing  them  unfit  for  use,  and  compellinp;  their  abandonment. 
So,  also,  the  sewerage  of  Marjsville  and  of  Empire  Block 
has  been  greatly  obstructed  and  injured  by  the  same  means. 
In  1881  the  water  is  stated  by  some  of  the  witnesses  to  have 
been  four  feet  liigher  than  in  1875,  and  eight  feet  higher 
than  the  great  flood  of  1861-2.  The  trestle-work  of  the 
D-street  bridge  in  1876  was  ten  to  twelve  feet  above  the 
ground.  Now  it  is  filled  so  that  it  is  within  two  to  three 
feet  of  the  water,  and  one  can  step  from  the  trestle-work  to 
the  bed  of  the  stream;  and  in  1881  the  flood  went  over  the 
bridge,  depositing  gravel  on  it.  In  1881  the  inhabitants 
were  called  out  in  the  night  to  increase  and  strengthen  the 
north  levee,  and  only  by  the  most  strenuous  exertions  of 
those  able  to  work  in  raising  the  levees  several  feet  in  places, 
by  means  of  gunny-sacks  filled  with  sand,  did  they  escape 
a  break  and  inundation  of  water  and  sand. 

The  taxes  of  the  citizens  of  Marysville  from  year  to  year 
amount  to  from  two  to  seven  per  cent  upon  the  assessed 
value  of  their  property,  a  large  part  of  which  is  expended 
upon  their  levees,  to  widen  and  strengthen  them,  and  to  in- 
crease their  height,  as  the  height  of  the  debris  within  the 
levees  is  increased.  The  levee  tax  alone  in  Marysville,  and 
in  Sutter  county,  opposite,  in  some  instances  has  been  as 
high  as  six  per  cent.  During  the  present  year  a  large 
amount  has  been  expended  by  the  city  on  the  levee  on  the 
north  side  of  the  Tuba.  For  some  miles  there  have  been 
thrown  out  jetties  every  few'  yards,  at  an  angle  down  stream, 
by  means  of  timbers  and  poles  resting  on  supports  fastened 
to  the  earth,  covered  with  willow  brush,  and  packed  with 
sacks  filled  with  sand — the  object  being  to  check  the  flow 
of  the  current,  turn  it  from  the  bank,  so  as  to  prevent  its 
catting  it  away,  and  by  deadening  the  current  compel  it  to 
deposit  its  debris  in  the  still  water,  and  thus  aid  in  widen- 
ing and  strengthening  the  levee  itself.  For  all  these  pur- 
poses, and  to  protect  his  property,  complainant  annually 
pays  large  taxes  that  would,  otherwise,  be  unnecessary. 
This  levee  is  the  only  barrier  which  prevents  the  waters  of 
the  Tuba  within  the  levee,  the  bed  of  which  is  higher  than 
the  lands  outside,  at  flood-time  from  flowing  over,  loaded 
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with  sand  to  their  full  canjiDg  cnpacity,  aud  depositing 
tbeir  debris  iu  Marysville,  and  from,  at  all  times,  flowing 
over  aud  depositing  their  load  of  sand  aud  other  debris 
npon  the  surrounding  country,  which  is  now  for  some  miles 
around  below  the  level  of  the  bed  of  what  channel  there  is 
within  the  two  levees.  In  1881  the  south  levee  broke  iu 
Linda  township,  seven  miles  above  Maiysville,  aud  ran 
down  over  the  country  for  several  miles,  flooding  complain- 
ant's Eliza  tract,  which  was  under  water  till  June,  prevent- 
ing the  raising  of  a  crop  for  that  year.  Any  breaking  of 
tiie  south  levee  during  a  flood  sends  the  water  down* to  the 
Eliza  tract  and  overflows  it,  unless  the  small  private  levee 
built  by  the  occupant,  the  tenant  of  complainant,  at  his  own 
expense,  is  sufficient  to  protect  it. 

In  June  last  (1883),  the  English  dam,  near  the  summit  of 
the  mountains,  which  forms  the  reservoir  of  one  of  the  de- 
fendants, gave  way,  and  the  accumulated  waters  came  down 
the  Yuba  in  a  torrent,  sweeping  everything  before  them,  a 
distance  of  eighty-flve  miles  in  about  ten  hours,  riding  at 
some  places,  in  its  canyons,  it  is  said,  to  a  height  of  ninety 
feet;  and  at  Marysville,  where  the  channel  is  broad,  two 
and  a  half  feet.  At  Linda,  seven  miles  above  Marysville, 
meeting  some  obstruction,  its  current  was  turned  against 
the  south  levee,  which  broke  at  three  points,  the  water 
rushing  through  and  down  over  a  broad  stretch  of  the  lower 
plains  outside  to  and  upon  the  Eliza  tract  again.  The  water 
having  run  out  of  the  reservoir  in  an  hour,  the  torrent  soon 
spent  itself,  and  no  considerable  damage  was  done  to  the 
Eliza  tract,  although  considerable  damage  resulted  to  the 
intervening  lauds.  In  this  case,  however,  the  small  private 
levee  constructed  by  the  tenant  of  Woodruff,  for  the  protec- 
tion of  this  and  other  lands  held  by  him,  would  have  pro- 
tected this  tract  from  this  brief  flood  had  there  not  been  a 
culvert,  the  gate  of  which  the  proprietor  refused  to  have 
shut,  giving  as  a  reason  that  he  desired  to  show  his  neigh- 
bors, who  refused  to  contribute  to  the  expense  of  building 
this  private  levee,  that  their  lands  were  in  danger  without 
it.  Had  the  rivers  all  been  high,  and  this  torrent  continued 
for  several  days,  as  sometimes  happens  from  natural  causes. 
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there  is  no  knowing  what  the  result  would  have  been.  These 
torrents  sometimes  occur  in  nature  on  these  mountain 
watercourses,  as  for  instance,  in  1862,  when  the  American 
river  rose  between  fifty  and  sixty  feet  at  Folsom;  and  in 
1881,  the  American  river  cut  its  way  down  to  its  old  bot- 
tom. And  they  sometimes  continue  for  several  days.  So 
in  1881,  the  Sutter  levee  broke  below  the  mouth  of  the 
Tuba  river,  at  Shanghai  bend,  one  mile  above  Woodruff's 
land,  and  the  river  overflowed  complainant's  Hock  Farm 
tract,  washing  off  its  soil,  in  many  places  as  deep  as  it  had 
been  ploughed,  and  depositing  sediment  on  it.  One  witness 
says  gravel  as  large  as  hens'  eggs  passed  through  the  break. 
The  Hock  Farm  tract  was  overflowed  in  1862,  1867-8, 
1871-2,  and  1881 — the  later  overflows  being  since  the 
building  of  the  levees.  The  Hock  Farm  of  complainant  is 
one  of  the  best  in  the  county,  producing  large  crops  of 
grain,  in  which  it  has  been  cultivated  for  many  years,  A 
mile  below  is  O'Neil's  landing,  at  which  large  amounts  of 
grain  used  to  be  shipped.  This,  like  the  Eliza  landing,  has 
been  destroyed,  or  nearly  so,  by  the  filling  in  front  from 
mining  debris. 

The  defendants  have  attempted  to  show  that  much  of  the 
danger  from  overflows  results  from  the  acts  of  the  people 
themselves,  in  consequence  of  the  improper  system  of  levee- 
ing adopted,  and  the  cutting  off  by  such  means  of  some 
outlets  of  water,  available  at  high  water.  There  is,  as 
might  be  expected,  some  conflict  in  the  testimony  of  experts 
and  others  on  these  points;  but  it  is  probable  that  they 
have  not  in  all  instances  adopted  the  wisest  plan  possible 
in  their  efforts  to  protect  life  and  property.  These  works 
are  always  erected  on  the  judgment  of  engineers  or  other 
men  presumed  to  be  competent,  and  rarely  without  some 
difference  of  opinion,  and  it  is  scarcely  possible  that  any 
plan  wholly  unobjectionable  to  all  could  be  adopted.  How- 
ever this  may  be,  there  can  be  no  possible  doubt,  not  only 
that  the  deposit  of  mining  debris  has  greatly  augmented  the 
injuries  heretofore  received,  but  that  it  largely  enhances  the 
danger  for  the  future,  and  that  it  is  the  great  source  and 
cause  of  all  or  most  of    the  evils  which  are  suffered    and 
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threatened.  The  evils  resultiug  from  the  occasional  over- 
flow of  pure  water,  or  water  deteriorated  only  by  natural 
erosions  and  causes,  and  which  leaves  no  deleterious  sed- 
iment behind  to  permanently  destroy  the  land,  are  trifling, 
compared  with  those  resulting  from  the  addition  and  deposit 
of  the  enormous  amount  of  debris  arising  from  hydraulic 
mining.  At  every  break  of  the  levees  on  the  Tuba,  a  heavy 
volume  of  water,  charged  to  its  full  transporting  capacity 
with  sand  and  other  deleterious  material,  is  poured  out  and 
deposited  on  the  lands  over  which  it  flows,  where  it  remains 
on  the  subsidence  of  the  floods,  to  work  out  its  destructive 
effects.  If  there  were  not  a  levee  on  the  river,  and  not  a 
slough  cut-off,  the  mining  debris  deposited  in  the  navigable 
and  non-navigable  waters  of  the  state,  and  burying  the 
twenty-five  square  miles  of  land  between  the  levees  of  the 
Yuba,  would  not  only  still  be  there,  but  many  other  square 
miles  of  the  adjacent  country  would  also  be  buried  but  for 
the  resistance  interposed  by  the  slender  barriers  erected  by 
the  people,  including  the  complainant,  at  great,  continuing, 
and  evQr-recurring  expense,  for  their  protection. 

If  the  great  and  unexampled  flood  of  1862,  by  bringing 
down  in  one  mass  the  accumulations  of  debris  of  previous 
years,  did  so  much — as  is  claimed  by  the  defendants — to 
fill  the  channel  of  the  Yuba  and  cover  the  lower  portions  of 
its  bottom-lands,  what  must  be  expected  should  there  be  a 
recurrence  of  such  a  flood,  bringing  down  the  vastly  larger 
accumulations  with  which  the  watercourses  of  the  moun- 
tains are  now  choked  and  gorged,  and  precipitating  it  in  a 
mass  upon  the  deposits  now  between  the  levees,  which  are 
already  several  feet  higher  than  the  surrounding  country, 
and  which  levees  constitute  the  only  barrier  upon  which 
Marys ville  and  the  adjacent  country  can  rely  for  protection  ? 
A  concurrence  of  conditions  which  produced  such  an  ex- 
traordinary flood  as  that  of  1862,  which  has  once  happened,  is 
liable  to  occur  again.  That  concurrence  of  conditions  was 
high  water  in  the  Sacramento  and  all  its  affluents  on  the 
first  of  January,  1862;  immense  deposits  of  snow  already 
existing  in  the  mountains  along  the  whole  water-shed  of  the 
Sacramento  and  its  tributaries;  and  a  general  rain  warm 
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enongh  to  melt  the  snow  on  which  it  fell  throughout  the 
same  region,  continuing  through  many  days,  with  only  short 
intervals,  whereby  the  rain  that  fell  at  the  time,  augmented 
Jjy  the  water  furnished  by  the  rapidly  melting  snows,  was 
precipitated  into  the  valleys  below,  already  full.  Should 
there  be  a  recurrence  of  such  conditions  in  the  present 
condition  of  the  watercourses  of  the  state,  gorged  with 
debris,  no  man  can  safely  predict  the  result.  To  the  most 
casual  observer,  even  though  but  slightly  acquainted  with 
the  operations  of  the  forces  of  nature,  the  present  condi- 
tion of  things,  and  the  dangers  to  the  residents  of  the  val- 
leys, that  may  reasonably  be  anticipated  in  the  future,  must 
be  anything  but  assuring. 

Unless  the  acts  of  the  defendants  complained  of,  in  view 
of  all  their  necessary  consequences,  are  legal — unless  they 
are  authorized  by  some  valid  law — it  does  not  appear  to  us 
to  admit  of  doubt  or  discussion  that  the  results  of  those 
acts  heretofore  developed,  still  existing  and  operating,  and 
certain  to  continue  and  increase  in  the  future,  as  disclosed 
by  the  evidence  and  indicated  by  the  preliminary  statement 
of  facts,  constitute  a  grievous  and  far-reaching  public  nui- 
sance, most  destructive  in  its  character,  or,  in  the  terse 
language  of  one  of  complainant's  counsel,  a  nuisance,  *' de- 
structive, c(yiiiinvx)us,  increasing,  and  threatening  to  contimi€y 
increase f  and  be  stiU  more  destructive^*^  Nor  can  there  be  any 
doubt  that  the  complainant  has  suffered,  that  he  is  still  suf- 
fering, and  that  by  a  continuance  of  those  acts  he  will  con- 
tinue to  suffer  special  injuries,  peculiar  to  himself,  of  a 
character  to  entitle  him  to  equitable  relief.  The  nuisance 
is  both  public  and  private.  If  the  unlawful  filling  up  of 
the  channel  of  a  river,  above  the  level  of  its  banks  and  of 
the  surrounding  country,  and  burying  with  sand  and  gravel, 
and  utterly  destroying  all  the  farms  of  the  riparian  owners 
on  either  side,  over  a  space  two  miles  wide  and  twelve  miles 
long,  along  its  entire  course  through  the  Sacramento  valley 
and  across  nearly  an  entire  country;  if  the  sand  and  gravel 
so  sent  down  is,  also,  only  restrained  from  working  similar 
destruction  to  a  large  extent  of  farming  country,  other  than 
that  already  buried  and  destroyed,  and  from,  in  like  man* 
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ner,  destroying  or  injaring,  or  contributing  to  destroy  or 
injare,  a  city  of  several  thousand  inhabitants,  by  means  of 
levees  erected  at  great  expense  by  the  land  and  other 
property  owners  of  the  coanty  and  the  inhabitants  of  the 
city,  such  levees,  continually  and  yearly  requiring  to  be  en- 
larged and  strengthened,  to  keep  pace  with  the  augmenta- 
tion of  the  mass  of  debris  sent  down,  at  a  great  annually 
recurring  expense;  and  if  the  filling  and  narrowing,  by 
similar  means,  of  the  channels  of  the  largest  and  principal 
waters  of  the  state,  navigable  for  large  vessels  to  the  ocean, 
for  a  distance  of  one  hundred  and  fifty  miles  or  more,  to 
the  injury  of  their  navigation  and  danger  of  the  riparian 
owners  of  property — do  not  constitute  a  public  nuisance  of 
an  aggravated  character,  then,  we  confess,  that  we  do  not 
know  what  a  public  nuisance  is.  So,  also,  if  to  unlawfully 
bury  and  destroy  one  hundred  and  twenty-five  acres  of  a 
private  parly's  best  land;  to  from  time  to  time  cause  injury 
to  his  remaining  lands  and  buildings,  necessitating  large 
expense  for  repairs,  and  to  impose  upon  him  annually  an 
extraordinarily  onerous  tax  for  the  purpose  of  strengthen- 
ing and  enlarging  levees  for  the  protection  of  that  portion 
of  his  property  still  left  him  against  the  constantly  augment- 
ing dangers,  as  in  the  case  of  complainant — does  not  inflict 
a  special  injury,  peculiar  to  that  party,  which  entitles  him 
to  relief,  then  it  would  be  difficult  to  say  what  kind  o(  in- 
jury, arising  from  a  public  nuisance,  would  entitle  a  private 
party  to  relief  at  his  own  suit. 

The  acts  complained  of,  if  unlawful,  or,  in  the  language 
of  the  code  of  California,  if  not  '*doue  or  maintained  un- 
der the  express  authority  of  a  statute,"  completely  fill  the 
definition  given  by  the  code  of  a  public  nuisance,  and  also 
one  for  which  a  private  person  injured  by  it  may  maintain  au 
action.   The  provisions  of  the  code  applicable  are  as  follows : 

"g  3479.  Anything  which  is  *  *  *  an  obstruction  to 
the  free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  or  unlawfully  obstructs 
the  free  passage  or  use,  in  the  customary  manner,  of  any 
navigable  lake,  or  river,  bay,  stream,  canal,  or  basin,  or  any 
public  park,  square,  street,  or  highway,  is  a  nuisance." 
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''g  3480.  A  public  nuisance  is  one  which  affects  at  the 
same  time  an  entire  community,  or  neighborhood,  or  any 
considerable  number  ofpersorut,  although  the  extent  of  the  an- 
noyance or  damage  inflicted  upon  individuals  may  be  un- 
equal." 

**g  3493.  A  private  person  may  maintain  an  action  for  a 
public  nuisance,  if  it  is  specially  injurious  to  himself,  but 
not  otherwise." 

Are  the  acts,  then,  complained  of  lawful,  or  are  they  per- 
formed under  the  express  authority  of  any  valid  statute? 
The  counsel  for  the  defendants,  with  a  courage  and  confi- 
dence that  challenge  admiration,  plant  themselves  upon  the 
position  that  they  are  lawful,  and  so  authorized;  and  they 
maintain  this  position  with  extraordinary  earnestness  and 
ability. 

They  are  met  upon  the  other  side  by  arguments  equally 
earnest,  elaborate,  and  able.  The  vast  store-house  of  au- 
thority upon  the  subject  of  nuisances  has  been  exhaustively 
cited,  examined,  and  elucidated  in  the  masterly  arguments 
of  the  respective  counsel.  'Everything  to  be  desired  for  as- 
certaining and  elucidating  the  law  applicable  to  the  facts  of 
a  case  of  such  vast  importance  to  tlie  real  litigants  has  been 
done  by  counsel.  While  we  have  examined  with  care  the 
numerous  authorities  brought  to  our  notice,  we  sball  con- 
tent ourselves  with  stating  the  results  of  our  examination, 
without  commenting  at  length  upon  or  even  citing  many  of 
them. 

Defendants  allege  that  both  congress  and  the  legislature 
of  California  have  authorized  the  use  of  the  navigable 
waters  of  the  Sacramento  and  Feather  rivers,  for  the  flow 
and  de[)osit  of  mining  debris;  and  having  so  authorized  their 
use,  all  the  acts  of  defendants  complained  of  are  lawful,  and 
the  results  of  those  acts,  therefore,  cannot  be  a  nuisance, 
public  or  otherwise.  It  is  not  pretended  that  either  con- 
gress or  the  legislature  of  California  has  anywhere  in  express 
terms  provided  that  the  navigable  waters  of  the  state  may 
be  so  used,  but  this  authority  is  sought  to  be  inferred  from 
the  legislation  of  both  bodies,  recognizing  mining  as  a 
proper  and  lawful  employment;  and  encouraging  this  iiidus- 
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try,  knowing  that  mining  of  the  kind  complained  of  ooald 
only  be  carried  on  successfully  by  discharging  the  debris  into 
the  streams  in  the  mining  regions,  which  must,  from  the 
necessity  of  the  case,  find  its  way  into  the  navigable  waters 
of  the  state.  As  to  congress,  it  might  be  sufficient  to  saj 
that  it  has  no  authority  whatever  to  say  what  shall,  or  what 
shall  not,  constitute  a  nuisance  within  a  state,  except  so  far 
ns  it  affects  the  public  navigable  waters,  and  interferes  with 
interstate  or  foreign  commerce,  or  obstructs  the  carrying  of 
the  mails.  Under  its  authority  to  regulate  commerce  be- 
tween the  states  and  establish  post-roads,  congress  may, 
doubtless,  declare  and  punish  as  such,  the  obstruction  of  the 
navigable  waters  of  the  state,  as  a  nuisance  to  interstate  and 
foreign  commerce,  but  there  its  authority  ends.  The  neces- 
ssary  results  of  the  acts  complained  of  clearly  constitute  a 
public  and  private  nuisance,  both  at  common  law,  and 
within  the  express  language  of  the  civil  code  of  California, 
already  cited;  and  there  is  no  limitation  upon  that  defini- 
tion, except  that  contained  in  section  3482  of  the  same  code, 
which  provides,  that  "  nothing  which  is  done  or  maintained 
under  the  express  authority  of  a  slatuie  can  be  deemed  a  nui- 
sance." That  means,  of  course,  a  statute,  and  a  valid  statute, 
of  the  state.  The  case  in  hand  is  not  within  this  limitation, 
because  there  is  no  statute  of  the  state  expressly  authorizing 
the  defendants  to  send  their  debris  down,  to  the  destruction 
or  injury  of  the  navigable  waters  of  the  state,  or  to  the  de- 
struction or  injury  of  the  property  of  the  riparian  proprietors 
along  the  line  of  the  watercourses  of  the  state,  navigable  or 
otherwise;  and  if  there  were,  the  statute  authorizing  such 
injuries  as  are  complained  of,  as  against  private  parties  at 
least,  would  be  unconstitutional  and  void. 

It  is  only  sought  to  work  out  this  authority  by  implica- 
tion and  inference  from  statutes  recognizing  raining  in  itself, 
without  reference  to  injuries  to  the  property  of  others,  as  a 
legitimate  and  proper  business.  It  is  not  the  general  prac- 
tice of  legislative  bodies  in  this  country,  where  their  powers 
are  limited^  in  legislating  upon  various  subjects  within  their 
i  provide  that  in  the  exercise  of  rights  provided 
r  ttball  be  done  to  the  property  of  others.    It 
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is  one  of  the  couditions  always  implied  by  the  law,  that 
one's  rights,  whether  granted  or  regulated  by  the  legisla- 
ture, shall  be  exercised  with.dae  regard  to  the  rights  of 
others — so  exercised  as  not  to  injure  another;  and  certainly 
no  authority  to  encroach  upon  the  vested  rights  of  others 
can  be  inferred  without  being  in  express  terms  clearly  au- 
thorized; and  this  principle  is  expressly  recognized  in  the 
statutory  limitation  on  the  definition  of  a  nuisance,  cited. 
This  express  provision  excludes  the  idea  that  the  legislature 
contemplated  any  other  limitation  than  such  as  is  author- 
ized in  '* express^'  terms.  It  is  as  potent  in  the  form  ex- 
pressed, as  if  the  statute  had  said,  in  express  terms,  that 
there  should  be  no  other  limitation. 

But  no  intention  can  be  properly  inferred,  from  any  act 
of  congress  brought  to  our  notice,  to  permit  the  destruction 
or  injury  of  the  navigable  ^^ters  of  the  state,  or  the  destruc- 
tion or  injury  of  the  towns  and  cities,  or  property  of  the 
riparian  and  adjacent  owners  along  the  watercourses  of  the 
state,  navigable  or  otherwise.  As  to  non-navigable  waters, 
congress  had  nothing  to  do  with  them,  beyond  the  rights 
of  tUe  United  States  as  a  riparian  proprietor,  which  are  the 
same  as  the  rights  of  other  riparian  proprietors,  except  that 
it  might  itself  limit  the  rights  of  purchasers  from  the  gov- 
ernment of  lands  owned  by  it,  sold  subsequent  to  the  pas- 
sage of  the  act  under  which  such  limited  sales  are  mnde. 
It  had  no  power  whatever  to  enlarge  the  rights  of  the  vendees 
of  the  Hpited  States  as  against  rights  already  vested  in 
prior  purchasers.  It  could  in  no  way  authorize  any  en- 
croachment by  the  grantees  of  the  United  States  upon,  or 
injury  to,  the  property  of  other  private  parties;  and  it  will 
not  be  presumed  that  it  intended  any  such  consequences, 
where  it  has  not  manifested  its  intention  in  such  express 
and  explicit  terms  that  it  cannot  be  misunderstood. 

Upon  the  cession  of  California  by  Mexico,  the  sovereignty 
and  the  proprietorship  of  all  the  lands  within  its  borders, 
in  which  no  private  interest  had  vested,  passed  to  the 
United  States.  Upon  the  admission  of  California  into  the 
Union,  upon  an  equal  footing  with  the  original  states,  the 
sovereignty  for  all  internal  municipal  purposes,  and  for  all 
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purposes  except  such  purposes  and  with  such  powers  as 
are  expressly  conferred  upon  the  national  government  by 
the  constitution  of  the  United  States,  passed  to  the  state  of 
Ciilifornia.  Thenceforth,  the  only  interest  of  the  United 
States  in  the  public  lands  was  that  of  a  proprietor,  like  that 
of  any  other  proprietor,  except  that  the  state,  under  the  ex- 
press terms  upon  which  it  was  admitted,  could  pass  no  laws 
to  interfere  with  their  primary  disposal,  and  they  were  not 
subject  to  taxation.  In  all  other  respects  the  United  States 
stood  upon  the  same  footing  as  private  owners  of  land. 
They  could  authorize  no  invasion  of  private  property,  either 
to  enable  their  grantees  to  mine  the  lands  purchased  by 
them  of  the  government,  or  otherwise.  (Biddle  Boggs  v. 
Merced  Mn.  Co.,  14  Oal.  375,  376;  People  v.  Shearer,  30  Id. 
658;  Pollard's  Lessee  v.  Hagan,  3  How.  223.)  The  observa- 
tions of  Chief  Justice  Field  in  the  first  case  cited,  on  pages 
875,  376,  are  as  applicable  to  this  point  as  to  that  under 
discussion  in  that  case. 

As  owners  of  the  public  lands,  the  United  States,  like 
any  other  owner,  could  sell  them  in  large  or  small  quanti- 
ties, and  convey  a  fee-simple  title  to  their  grantees;  or  Qould 
lease  tliem,  or  reserve  them  from  sale;  or  grant  a  limited 
estate,  subject  to  easements  granted  to  others;  or  in  case 
of  mines,  might  allow  them  to  be  worked  free  of  charge,  or 
upon  payment  of  a  royalty.  They  could  do  all  this  with 
their  own  lands,  held  in  the  character  of  proprietor,  merely, 
as  the  public  lands  are  held;  but  they  could  not  grant 
lands,  and  in  the  grant,  or  by  statute  or  otherwise,  impose 
an  easement  for  the  benefit  of  their  grantees  upon  lands 
already  owned  in  fee  by  private  parties,  unencumbered  by 
easements  or  conditions  of  any  kind;  or  authorize  any  other 
trespass  upon  or  injury  to  such  other  lands.  They  could 
only  deal  with  their  own  as  other  land  proprietors  deal  with 
theirs. 

The  United  States  being  the  owners  of  the  mineral,  as 
well  as  the  agricultural,  lauds  of  the  state,  not  already  be- 
come private  property  by  prior  grants,  all  the  legislation 
of  congress  upon  the  subject  has  had  reference  to  all  those 
lands  as  their  property  in  the  character  of  property,  and  to 


Dist.  Cal.]         The  Mining  Debris  Case.  493 

1884.]  Opinion  of  the  Court — Sawyer,  C.  J. 

their  Bale  or  otlier  disposition.  The  agricultural  lands  the 
United  States  had,  theretofore,  sold  absolutely,  conveying 
a  fee-simple  title,  without  easements,  encumbrances,  or 
reservations  of  any  kind.  Had  it  been  the  policy  of  the 
United  States  to  sell  these  mineral  lands  in  a  similar  mode, 
according  to  the  usual  surveys  and  legal  subdivisions  in  the 
case  of  other  public  lands,  I  apprehend  that  no  one  would 
have  contended  that  by  authorizing  the  sale  and  conveyance 
of  such  lands  in  fee  simple,  the  government  intended  to  give 
to  its  grantees  authority  to  fill  up  the  navigable  waters  of 
the  state  or  its  non-navigable  water  channels,  and  when 
these  were  filled,  to  send  their  debris  over  the  neighboring 
country,  to  the  destruction  of  the  farms  and  improvements 
of  their  owners,  on  the  ground  that  congress  knew,  when  it 
authorized  the  sale,  that  the  grantees  of  the  United  States 
could  not  make  the  lands  so  purchased  available  for  all  the 
uses  for  which  they  were  valuable,  and  in  many  instances 
for  which  they  are  alone  valuable — such  as  mining  for  gold — 
without  committing  such  nuisances.  Yet,  when  the  United 
States  convey  their  lands  in  fee  simple,  they  invest  their 
grantees  with  all  the  rights  they  are  capable  of  conferring. 
Now,  the  legislation  of  congress,  instead  of  enlarging  or 
attempting  to  enlarge  the  rights  of  the  grantees  of  the 
United  States  in  the  mineral  lands  beyond  the  rights  which 
the  goveriiment  possesses,  has  put  limitations,  restrictions, 
and  encumbrances  upon  these  grants,  in  many  instances 
granting  to  one  party  one  estate,  and  to  another  a  separate 
estate,  in  the  same  lands,  all  the  estates  granted  to  the  sev- 
eral grantees  of  different  interests  in  the  same  lands,  in  the 
aggregate  making  up  tlie  fee  and  no  more;  and  it  is  to  this 
end,  and  to  this  end  alone,  that  the  legislation  of  congress 
has  been  directed  with  reference  to  the  mineral  lands.  Un- 
doubtedly, it  was  the  purpose  of  these  restrictions  upon 
grants  of  the  mineral  lands  to  encourage  mining,  which  in 
itself,  when  pursued  without  injury  to  others,  is  a  lawful 
pursuit,  as  are  agriculture,  manufacturing,  and  commerce. 
Until  1866,  there  had  been  no  legislation  by  congress  in 
regard  to  lands  containing  the-  precious  metals,  other  than 
to  reserve  Ihem  from  sale.    In  July  of  that  year  congress 
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passed  the  *'act  granting  the  right  of  way  to  ditch  and  canal 
owners  over  the  public  lands,  and  for  other  purposes."  That 
act  declared  that  the  mineral  lands  are  ''to  be  and  are  open 
to  exploration  and  occupation  by  all  citizens  of  the  United 
States,  *  *  *  subject  to  such  regulations  as  may  be 
prescribed  by  law,  and  subject,  also,  to  the  local  customs 
or  rules  of  miners  in  the  several  mining  districts,  so  far  as 
the  same  may  not  be  in  conflict  with  the  laws  of  the  United 
States."  It  also  provided  for  a  sale  and  patenting  to  miners 
of  quartz  lodes  in  limited  quantities,  with  a  right  to  follow 
the  vein  down  on  its  dip  to  any  depth,  although  it  should 
extend  under  other  lands,  without  the  boundaries  of  the 
surface  lines  of  the  patent.  So,  also,  it  recognized  the 
equities,  as  against  the  United  States  and  other  miners,  of 
those  who  had  acquired  water  rights  for  mining,  ap;ricul- 
tural,  manufacturing,  and  other  purposes  recognized  by  the 
"local  customs  and  decisions  of  courts,"  and  provided  that 
they  should  be  maintained  in  these  rights,  and  granting  a 
right  of  way  over  the  public  hinds;,  but  it  took  care  to  pro- 
vide, that  where  any  party,  after  the  passage  of  the  act, 
should  ** injure  or  damage  the  possession  of  any  settler  on 
the  public  domain  [no  matter  for  what  purpose  he  has  set- 
tled], the  party  committing  such  injury  or  damage  shall  be 
liable  to  the  party  injured  for  such  injury  or  damage."  (14 
Stat.  251-253.)  This  act  but  legalized  what  were  before 
trespasses  upon  the  public  lands,  and  made  lawful,  as  be- 
tween the  occupants  and  the  United  States,  that  which  be- 
fore was  unlawful.  It  only  provided  for  the  sale  of  quartz 
mines  and  granting  water  rights  on  the  public  lauds,  al- 
though all  kinds  of  mines  were  open  to  exploration  and 
working. 

In  this  case,  the  United  States  were  absolute  owners  of 
the  lands,  and  they  might  have  granted  an  absolute  right  of 
way  for  ditches  and  canals,  without  providing  for  compensa- 
tion for  injuries  to  occupants;  but  so  careful  was  congress 
not  to  injure  others,  eveu  where  it  lawfully  might,  that  it 
provided  that  a  x>ai'ty  constructing  a  ditch  or  canal  should 
be  liable  for  any  injury  or  damage  done  to  any  mere  pos- 
sessor of  the  public  lavds.     If  congress  was  so  careful  to  pro- 
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vide  against  authorizing  any  injury  to  the  mere  possessors  of 
the  public  lands,  where  it  might  lawfully  do  otherwise,  it 
cannot  be  reasonably  supposed  or  inferred  that  it  intended 
by  the  same  act  to  authorize,  by  inference  merely,  the  com- 
mission of  a  great  and  intolerable  nuisance,  and  the  perpe- 
tration of  aggravated  injuries  to  large  communities  holding 
their  own  lands  independent  of  the  United  States,  and  by 
the  same  title,  and  under  the  same  treaty  as  those  under 
which  the  government  itself  claimed — injuries  to  the  lands 
over  which  the  United  States  had  no  municipal  or  proprie- 
tary or  legislative  authority  whatever.  But  one  section  of 
the  act  of  1866,  now  constituting  section  2338  of  the  revised 
statutes,  is  especially  relied  on  as  unmistakably  showing  an 
intent  on  the  part  of  congress  to  authorize  the  filling  up  of 
the  navigable  rivers  of  the  state.  It  reads  as  follows:  '^Ja 
a  condition  of  sale,  in  the  absence  of  necessary  legislation  by 
congress,  the  local  legislature  of  any  state  or  territory  may 
provide  rules  for  working  mines,  involving  easements,  drain- 
age, and  other  necessary  means  to  their  complete  develop- 
ment; and  llwae  conditions  ahallbe.  fully  expressed  in  the  patent.'^ 
We  draw  an  entirely  different  inference  from  this  provi- 
sion from  that  sought  to  be  deduced  by  defendant's  counsel. 
To  our  minds,  it  seems  perfectly  clear  that  this  provision  is 
limited  to  a  surrender  of  this  right  to  the  state,  so  far^  and 
80  far  0)dy,  as  the  public  lands  are  concerned.  It  authorized 
the  states  and  territories,  in  the  "absence  of  specific  congres- 
sional legislation^^  on  the  subject,  to  make  rules  imposing 
easements  and  drainage,  and  other  rights  necessary  to  the 
complete  development  of  the  mines  upon  the  lands  of  the 
United  States;  and  subsequent  purchasers  from  the  govern- 
ment would  take  the  lauds  purchased  subject  to  these  en- 
cumbrances, "  a«  a  condition  of  sale;''  **  and  those  conditions 
shall  be  fully  expressed  in  the  patent,''  **  Condition  of  sale  " 
of  what  lands,  and  **  fully  expressed  "  in  what  patent?  The 
United  States  could  prescribe  conditions  of  sale  for  no 
lands  but  their  own,  and  could  require  those  conditions  to 
be  inserted  in  no  patent  but  their  own.  It  is  clear  from 
the  express  terms  of  the  statute  that  this  section  could  have 
no  possible  reference   to  anything   but  the  lands  of   the 
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United  States.  It  deals  witb  them  aloue,  and  was  only  in- 
tended to  give  rights  in  the  public  lands  df.the  United 
States.  As  to  other  lands,  or  property,  either  of  the  state 
or  private  parties,  or  as  to  any  private  rights  of  any  kind, 
congress,  by  no  possible  legislation,  could  add  anything  to 
the  legislative  powers  of  the  state  upon  the  points  men- 
tioned in  this  provision  of  the  statute;  and  it  was  never 
guilty  of  so  absurd  an  act  as  to  attempt  it.  Of  course,  as 
counsel  very  properly  observes,  this  section  '*  must  be  con- 
strued with  reference  to  the  subject-matter  to  which  it  re- 
fers," but  that  subject-matter  is  the  disposition  of  the  public 
lands  and  the  mines  contained  in  them,  and  nothing  more.  It 
had  no  relation  to  regulating  commerce  on  the  navigable 
waters  of  the  state.  The  state,  under  the  express  terms  of 
the  act  of  admission,  could  not  in  any  way  interfere  with 
the  disposition  of  the  public  lands;  and  congress,  under  its 
constitutional  power  ''to  dispose  of,  and  make  all  needful 
rules  and  regulations  respecting  the  territory  and  other 
property  belonging  to  the  United  States,"  was  authorized  to 
impose  this  condition  on  the  state. 

Such  legislation  as  is  here  authorized,  "in  the  absence 
of  necessary  legislation  by  congress,"  wonld  be  a  direct  in- 
terference with  the  proprietary  right  of  the  government, 
and  **\vith  the  disposition  of  the  public  lands."  The  ob- 
ject, therefore,  was  to  waive  this  right  of  the  United  States, 
under  the  circumstances,  and  in  the  particular^  provided 
for,  and  that  is  all  that  can  be  inferred  from  the  provision. 
The  thing  intended  to  be  authorized  was  expressed  in  clear 
language,  and  not  left  to  inference. 

Subsequently,  in  1870  and  1872,  congress  passed  further 
acts  regulating  the  disposition  of  mining  lands,  and  extend- 
ing the  sale  to  placer  mines,  imposing  on  lands  sold  under 
prescribed  circumstances,  and  upon  prescribed  conditions, 
easements  of  various  kinds,  such  as. tunnel  rights,  water 
rights,  rights  to  follow  lodes  on  their  dips  under  lands  sold 
to  others,  etc.  But  there  is  no  provision  more  strongly  in- 
dicating a  purpose  to  authorize  the  injuries  complained  of 
than  those  in  the  act  of  1866,  already  disposed  of,  and  they 
need  not  be  more  particularly  considered. 
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Had  all  these  lands  on  the  water-shed  of  the  Yiiba,  or  all 
lands  in  the  state  containing  mines,  been  owned  under  a 
Spanish  grant  by  a  private  party,  as  was  the  Merced  grant, 
confirmed  to  Fremont,  the  owner  of  the  lands  might  have 
made  precisely  such  regulations  as  to  the  sale  or  working  of 
the  mines,  and  giving  water  rights  and  other  easements  in 
his  lands  as  the  United  States  have  done  by  their  legisln- 
tion;  and  with  precisely  the  same  effect.  Had  such  been 
the  case,  would  counsel  for  a  moment  have  pretended  that 
by  such  regulations  he  intended  to  subordinate  the  navi- 
gable waters  of  the  state,  and  the  rights  of  all  property 
holders  on  the  waters  of  the  state  below,  to  the  uses  of  his 
grantees  of  mines?  Yet  the  inference  that  ho  did  so  in- 
tend would  be  just  as  legitimate  as  the  inference  that  con- 
gress so  intended  by  the  legislation  relied  on;  and  if  he  so 
intended,  he  had  just  as  much  power  to  give  effect  to  his 
intention  as  had  congress. 

Because  in  the  river  and  harbor  bill  of  1880  there  was  a 
provision  directing  the  secretary  of  war  to  cause  such  ex- 
aminations and  surveys  to  be  made  **as  may  be  necessary 
to  devise  a  system  of  works  to  prevent  the  further  injury  to 
the  navigable  waters  of  California  from  the  debris  from  the 
mines,  and  estimates  of  the  cost  of  such  works,  and  report 
the  result  of  such  examination,  surveys,  and  estimates  of 
cost,"  etc.,  to  congress,  at  its  next  session;  and  because,  in 
pursuance  of  the  examination,  surveys,  estimates  of  cost, 
and  reports,  congress,  in  1882,  appropriated  two  hundred 
nnd  fifty  thousand  dollars  for  the  **  improvement  and  pro- 
tection of  the  na\igable  channels  of  the  Sacramento  and 
Feather  rivers,"  it  is  urged  that  congress  assumed  the  re- 
sponsibility of  protecting  the  navigable  rivers  of  Califor- 
nia from  any  injuries  to  navigation  occasioned  by  mining 
debris,  and  that  by  such  legislation,  and  assumption  of 
responsibility,  congress  had  legalized  the  use  of  the  navi- 
gable waters  of  the  state  for  the  flow  and  deposit  of  such 
mining  debris.  We  do  not  think  that  any  such  authority  to 
injure  or  destroy  the  navigable  waters  of  the  state  can  be 
inferred  from  these  acts.  If  congress  had  the  power  to 
grant  it,  there  is  no  affirmative  authority  given  to  use  the 
32 
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navigable  waters  of  the  state  for  the  flow  and  deposit  of 
miuiug  debris.  This  action  of  congress  recognizes  and  ad- 
mits the  fact,  that  great  injury  has  resulted,  and  continues 
to  result,  from  the  use  of  the  waters  for  such  purposes; 
that  the  injury  is  of  such  a  character  as  not  only  aflfects  the 
rights  of  the  people  of  California,  but  of  tne  whole  United 
States,  to  such  an  extent  as  to  make  it  a  proper  subject  for 
congress  to  provide  a  remedy  for  the  evil.  TAcrc  could 
possibly  be  no  bHiei*  evidence  that  a  great  publicmiisavce  has 
been  commiltedy  which  calls  for  redress,  and  congress  has  at- 
tempted to  furnish  a  remedy.  It  has  attempted  a  remedy 
that  may  or  may  not  be  efl^ective,  or  that  may  or  may  not  be 
the  best  that  might  be  adopted. 

In  the  same  act  provisions  of  a  similar  character  are 
found  for  surveys,  estimates,  plans,  reports,  etc.,  for  numer- 
ous other  obstructions  to  navigation  in  the  rivers,  harbors, 
lakes,  etc.,  in  other  parts  of  the  United  States,  where  there 
is  no  mining  debris;  and  in  the  very  act  making  the  appro- 
priation referred  to  there  are  more  than  three  hundred  and 
fifty  other  items  of  appropriation  for  removing  all  sorts  of 
obstructions,  and  for  improving  navigation,  in  a  great 
variety  of  particulars,  in  every  part  of  the  United  States. 
But  no  argument  can  be  drawn  from  these  provisions  and 
appropriations  that  congress  authorized  these  obstructions, 
or  assumed  the  original  responsibility  of  their  being  there. 
Congress  simply  found  them  there,  recognized  the  fact  of 
their  existence,  and  the  necessity  for  their  removal;  and 
under  its  power  to  regulate  commerce,  endeavored  to  re- 
move them,  and  thereby  improve  the  navigation.  Nothing 
more  was  done  in  this  case,  and  no  other  inference  can  be 
drawn  from  its  action  in  regard  to  it  than  that  which  flows 
from  precisely  similar  action  in  the  large  number  of  the 
other  cases  provided  for.  They  are  all  covered  by  the  same 
act,  and  in  like  terms.  There  is  nothing  in  the  act  to  dis- 
tinguish this  appropriation  from  the  hundreds  of  others. 
If  congress  has  the  power  by  legislative  action  to  prohibit 
the  discharge  of  debris  into  the  navigable  rivers  of  the 
state,  and  make  it  a  crime  against  the  United  States,  as  it 
undoubtedly  has,  it  has  simply  not  done  it,  and  it  has  not 
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taken  any  affirmative  action  to  authorize  it.  Mere  failure 
to  act — failure  to  prohibit  the  acts  complained  of — is  an  en- 
tirely different  thing  from  affirmative  action  authorizing 
them.  And  a  failure  to  prohibit  the  nuisance  and  impose 
penalties  does  not  prevent  its  being  a  public  nuisance. 
{Wlieelivg  Bridge  Case,  13  How.  566,  567.)  It  has  merely 
endeavored  to  remedy  the  acknowledged  evils — the  neces- 
sarily admitted  public  nuisance — by  other  means,  which 
may  turn  out  to  be  far  less  effective.  If  the  acts  under  the 
express  laws  of  the  state  constitute  a  nuisance,  there  is  no 
need  for  congress  to  declare  them  so  to  make  them  unlaw- 
ful; and  it  would  certainly  require  some  affirmative  legis- 
lation on  the  part  of  congress  to  make  that  lawful  which 
the  laws  of  the  state  declare  to  be  unlawful,  conceding  the 
power  of  congress  to  so  enact. 

But  if  congress  had  attempted  to  authorize  an  unlimited 
discharge  of  mining  debris  into  the  navigable  waters  of  the 
state,  to  the  destruction  of  or  great  injury  to  their  naviga- 
bility, it  had  not  the  power  to  render  it  lawful.  In  Pol- 
lard's Lessee  v.  Hagaii,  3  How.  223,  the  supreme  court  of 
the  United  States  says:  **When  Alabama  was  admitted 
into  the  Union  on  an  equal  footing  with  the  original  states, 
she  succeeded  to  all  the  rights  of  sovereignty,  jurisdiction, 
and  eminent  domain  which  Georgia  possessed  at  the  date 
of  the  cession,  except  so  far  as  this  right  was  diminished 
by  the  public  lands  remaining  in  the  possession  and  under 
the  control  of  the  United  States  for  the  temporary  purposes 
provided  for  in  the  deed  of  cession,  and  the  legislative  acts 
connected  with  it.  Nothing  remained  to  the  United  States, 
according  to  the  terms  of  the  agreement,  but  the  public 
lands.  And  if  an  express  stipulation  had  been  inserted  in 
the  agreement  granting  the  municipal  right  of  sovereignty 
and  eminent  domain  to  the  United  States,  such  stipulation 
would  have  been  void  and  inopeixitive,  because  the  United  Stati^ 
Jiave  no  constitutional  capacity  to  exercise  municipal  jtirisdic- 
Hon,  sovereignty,  or  emiueut  domain  tvithin  the  limits  of  a  state, 
or  elseiohere,  except  in  the  cases  in  which  it  is  expressly  grantnl.'' 

Again:  **If  it  were  true  that  the  United  States  acquired 
the  whole  of  Alabama  from  Spain,  no  such  consequences 
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-vv'ould  result  as  those  coutended  for.  Itcaunot  be  admitted 
that  the  king  of  Spain  could,  by  treaty  or  otherwise,  impart 
to  the  Uuited  States  any  of  its  royal  prerogatives;  and 
vnich  less  can  it  be  admitted  thai  they  have  capacity  to  receive 
or  potoer  to  exercise  them,  *  *  *  In  the  case  of  Martin 
and  others  v.  Waddell,  16  Pet.  410,  the  present  chief  justice, 
in  deliveriug  the  opinion  of  the  court,  said:  '"When  the 
revolution  took  place,  the  people  of  each  state  became 
themselves  sovereign,  and  in  that  character  hold  the  absolute 
right  to  all  their  navigable  waters,  and  the  soils  tinder  them,  for 
their  oivn  common  use,  subject  only  to  the  rights  since  surren- 
dered by  the  covstiiution.^  Then  to  Alabama  belong  the  naviga- 
ble ivatcrs,  and  soils  under  them,  in  controversy  in  this  case, 
fcubject  to  the  rights  surrendered  by  the  constitution  to  the 
Uuited  States;  and  no  compact  that  migJU  be  made  betiveen 
her  and  the  United  States  could  diminish  or  enlarge  these 
rights:' 

The  court  then  recognizes  the  authority  of  the  United 
States  to  exercise  such  powers,  and  such  powers  only,  as 
may  be  necessary,  under  the  national  constitution,  **  to  regu- 
htte  commerce  with  foreign  nations,  and  among  the  several 
states,  and  to  establish  post-roads."  The  court  then  says: 
**This  right  of  eminent  domain  over  the  shores  and  the 
soils  under  the  navigable  waters,  for  all  municipal  purposes, 
belongs  exclusively  to  the  states  within  their  respective  terri- 
torial jurisdictions,  and  they,  and  they  only,  have  the  con- 
stitutional power  to  exercise  it.  To  give  the  Uuited  States 
the  right  to  transfer  to  a  citizen  the  title  to  the  shores  and 
the  soils  under  the  navigable  waters,  would  be  placing  in 
their  hands  a  weapon  which  might  be  wielded  greatly  to  the 
injury  of  state  sovereignty,  and  deprive  the  states  of  the 
power  to  exercise  a  numerous  and  important  class  of  police 
powers."  It  then  states  its  conclusions  upon  the  points 
discussed,  as  follows :  "  First,  the  shores  of  navigable  waters 
and  the  soils  under  them,  were  not  granted  by  the  constitu- 
tion to  the  United  States,  but  were  reserved  to  the  states 
respectively;  secondly,  the  new  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  this  subject  as  the  orig- 
inal states;  thirdly,  the  right  of  the  United  States  to  the  public 
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lujids,  and  the  power  of  congress  to  make  all  needful  rules  and 
regulations  for  the  sale  and  disposition  thereof,  con/erred  no 
poiaer  to  grant  to  the  plaintiffs  the  land  in  controversy  in  this 

This  case  has  never  been  overruled,  but  often  cited  as 
authority  and  affirmed.  If  **the  United  States  have  no 
constitutional  capacity  to  exercise  municipal  jurisdiction, 
sovereignty,  or  eminent  domain  within  the  limits  of  a  state," 
except  so  far  as  is  "expressly  granted;"  if  the  ** navigable 
waters  "  of  California,  "and  the  soil  under  them,"  belong  to 
the  state  for  its  **  common  use,"  subject  only  to  the  right  of 
congress  to  regulate  commerce  among  the  states  thereon ; 
and  if  no  compact  that  might  be  made  between  her  and  the 
United  States  could  diminish  or  enlarge  these  rights;  if 
"the  right  of  the  United  States  to  the  public  lands,  and  the 
power  of  congress  to  make  all  needful  rules  and  regulations 
for  the  sale  and  disposition  thereof,  conferred  no  power  to 
grant"  the  soil  under  the  navigable  waters  of  the  state — 
then  it  necessarily  follows  that  congress  can  give  no  lawful 
authority  to  the  miners  on  its  public  lands,  or  to  anybody 
else,  to  till  up  the  channels  and  beds  of  such  navigable 
waters,  and  destroy  them  for  navigation,  or  for  any  other 
useful  purpose.  Congress  is  authorized  to  ^Wegulafe,''  but 
not  to  destroy  "commerce  among  the  states."  It  may,  un- 
doubtedly, in  its  wisdom,  obstruct,  or  perhaps  destroy  navi- 
gation, to  a  limited  extent,  at  particular  points,  for  the  pur- 
pose of  its  general  advantage  and  improvement  on  a  larger 
general  scale,  such,  for  example,  as  by  authorizing  the  build- 
ing of  a  railroad,  or  post-road,  bridge  across  a  navigable 
stream;  but  it  cannot  destroy,  or  authorize  the  destruction, 
entire  or  partial,  of  the  whole  system  of  navigable  waters  of 
a  state  for  purposes  wholly  foreign  to  commerce  or  post- 
roads,  or  to  their  regulation.  If  congress  could  so  authorize, 
or,  as  is  claimed,  has  so  authorized,  the  acts  complained  of 
as  to  make  them  lawful,  then  it  can  authorize,  and  it  has 
authorized,  the  tilling  up  aud  utter  destruction  of  all  the 
navigable  rivers,  streams,  aud  bays  of  the  state,  for  there 
is  no  limit  fixed  to  the  amount  of  debris  that  may  be  sent 
down;  and  upon  the  hypothesis  claimed,  if  such  waters  are 
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not  filled  up  and  destroyed,  it  is  for  want  of  physical  capac- 
ity to  do  it,  and  not  because  it  is  unlawful. 

But  the  injury  to  navigation  is  not  the  only  element  of  a 
public  nuisance  in  the  case.  The  injuries  already  accom- 
plished, and  those  still  accruing,  as  well  as  those  threatened 
to  the  cities  and  riparian  proprietors  of  a  large  extent  of 
country,  if  unlawful,  constitute  a  public  nuisance  of  them- 
selves, irrespective  of  the  injuries  to  navigation;  and  there 
can  be  no  possible  ground  for  maintaining  that  congress 
has  authority  to  legalize  such  injuries,  and  take  away  their 
character  of  a  public  nuisance.  There  is,  then,  no  plausi- 
ble ground  for  holding  that  congress  has  ever  attempted  to 
make  the  acts  complained  of  lawful;  or  if  it  had,  that  there  is 
any  power  vested  in  congress  to  effect  that  purpose.  Those 
acts,  therefore,  have  not  been  legalized  by  reason  of  any 
congressional  action. 

But  if  wrong  with  respect  to  the  effect  of  the  action  of 
congress,  defendants  earnestly  urge  that  their  acts  are  au- 
thorized by  the  legislation  of  the  state  of  Oaliforuia,  and 
are,  therefore,  lawful;  and  it  will  be  necessary  to  consider 
this  point.  We  have  before  given  the  statutory  definition 
of  a  nuisance,  and  expressed  the  opinion  that  it  is  not  open 
to  doubt  or  discussion  that  the  flowing  of  the  mining  debris 
in  question  down  the  Tuba  into  the  Feather  and  other 
waters,  and  its  deposit  in  the  manner  before  stated,  causes 
both  an  obstruction  to  "the  free  passage  or  use  in  the  cus- 
tomary manner,"  of  the  rivers,  bays,  and  navigable  streams 
of  the  state,  and  also  "an  obstruction  to  the  free  use  of 
property,  so  as  to  interfere  with  the  comfortable  enjoyment 
of  both  life  and  property." 

It  is  not  claimed  that  any  statute  of  the  state,  in  express 
terms,  authorizes  miners  to  fill  up  the  channels  of  the 
waters  of  the  state  with  debris  to  such  an  extent  as  to  injure 
navigation,  or  to  bury  and  destroy  the  lands  of  riparian 
proprietors.  This  right  is  only  inferred  from  legislation 
recognizing  and  encouraging  mining  as  in  itself  a  lawful 
pursuit.  As  we  have  seen,  to  take  away  the  character  of 
nuisance  from  the  acts  complained  of,  they  must  have 
been  done  under  the  exjyress  authority  of  a  statute  (C.  C, 
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sec.  3482);  and  it  mast  be  a  valid  statute.  No  authority 
to  commit  the  nuisances  com phiined  of  can  be  inferred  from 
any  statute  of  the  state  brought  to  our  notice.  The  section 
of  the  statute  which  seems  to  be  most  relied  on  is  subdi- 
vision 6,  section  1238,  of  the  code  of  civil  procedure,  which 
provides  that,  "subject  to  the  provisions  of  this  title,  the 
right  of  eminent  domain  may  be  exercised  in  behalf  of  the 
following  public  uses:    *    *    * 

"5.  Eoads,  tunnels,  ditches,  flames,  pipes,  and  dump- 
ing places  for  working  mines;  also  outlets,  natural  or  other- 
wise, for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  the 
owners  or  possessors  of  diflferent  mines  of  any  place  for  the 
flow,  deposit,  or  conduct  of  tailings  or  refuse  matter  from 
their  several  mines."  This  is  stated  by  counsel  to  have 
been  passed  in  compliance  with  the  provision  in  the  act  of 
congress  of  1866,  now  section  2338  of  the  revised  statutes 
of  the  United  States,  already  considered,  authorizing  the 
states  and  territories,  '*  in  absence  of  specific  legislation  by 
congress,"  to  provide  for  certain  easements  on  the  public 
lands,  and  it  was  doubtless  suggested  by  that  act. 

The  state  supreme  court,  in. one  case,  held  that  mining  is 
not  a  public  use,  in  favor  of  which  this  right  of  eminent 
domain  can  be,  constitutionally,  exercised  in  the  case  of  a 
private  party.  An  elaborate  argument  has  been  made  in 
favor  of  the  constitutionality  of  the  act,  but  we  do  not  find 
it  necessary  to  decide  it;  for  the  statute,  whetlier  constitu- 
tional or  otherwise,  does  not  authorize  the  use  of  the  navi- 
gable waters  of  the  state  to  the  injury  of  havigation,  or  the 
discharge  by  miners  of  their  debris  upon  the  lands  of 
riparian  proprietors,  without  condemnation  and  payment, 
in  the  mode  pointed  out  by  the  statute.  Instead  of  infer- 
entially  authorizing  the  injuries  complained  of,  the  inference 
is  directly  the  other  way — that  there  is  no  authority  to  do 
an  act  which  would  work  an  injury  to  a  public  or  private 
riglit,  or,  in  other  words,  constitute  a  public  or  private 
nuisance,  without  first  acquiring  the  right  to  use  the  prop- 
erty to  be  appropriated  or  injured,  by  purchase  or  condem- 
nation of  and  payment  for  the  property  or  right  appropri- 
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ated.  It  recognizes  tbe  constitatioDal  right  of  every  man 
to  the  undisturbed  enjoyment  of  his  property  and  all  his 
legal  rights,  without  let  or  hinderance,  until  his  right  has  in 
some  lawful  mode  been  extinguished.  Besides,  it  is  by  no 
means  certain  that  the  statute  itself  would  authorize  the 
condemnation  of  the  property  in  gross  of  large  communi- 
ties like  those  affected  by  the  nuisance  complained  of,  and 
especially  the  public  right  of  navigation  common  to  the 
people  of  all  the  states.  The  other  provision  of  the  statute 
most  confidently  relied  on,  to  show  that  the  injuries  com* 
plained  of  are  lawful,  is  subdivision  8,  in  section  1  of  the 
act  of  1878,  "to  provide  a  system  of  irrigation,  promote 
rapid  drainage,  and  improve  the  navigation  of  the  Sacra- 
mento and  San  Joaquin  rivers,"  which  reads  as  follows: 
''The  state  engineer  shall  also  inquire  into  the  relation 
which  hydraulic  mining  bears  to  the  navigation  of  the 
rivers,  and  to  their  carryiug  capacity;  to  inquire  into  the 
question  of  the  flow  of  debris  from  the  mines  into  the 
watercourses  of  the  state;  to  ascertain  the  amount  and 
value  of  agricultural  lands  and  improvements  which  have 
been  covered  up,  or  iujuredy  by  the  overflow,  or  deposit  of 
debris  coming  from  the  hydraulic  and  other  mines  in  the 
Sacramento  valley;  and  to  devise  a  plan  whereby  the  in- 
juries  caused  thereby  can  be  averted,  without  interfering  with 
the  working  of  such  mines." 

This,  like  the  action  of  congress  before  considered,  does 
not  purport  to  authorize  the  acts  complained  of,  or  recog- 
nize iu  any  way  their  legality.  It  recognizes  the  results  of 
the  action  of  defendants,  and  others  engaged  in  the  same 
business,  as  constituting  injuries,  so  serious  in  their  char- 
acter as  to  require  the  state  to  afford  some  remedy  in  addi- 
tion to  the  civil  remedies  afforded  by  the  law;  and  it  sought 
to  devise  a  plan  whereby  these  injuries  might  *'6e  averted 
without  interfering  with  working  the  mines."  It  nowhere 
said,  that  these  acts  were  lawful,  but  it  expressly  calls  them 
by  the  proper  legal  name,  ''ivjuries,''  which,  exvi  tet^miui, 
imports  that  they  are  unlawful,  or  otherwise  they  would 
only  be  damna  absque  irjuria^  An  injury  is  **a  wrong  or 
tort:"  Bouv.  Law  Diet.     It  nowhere  provides  or  intimates 
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that  any  plan  devised  should  take  away,  or  be  a  substitute 
for,  the  civil  remedies  already  provided  by  the  code  in  sec- 
tion 341)1,  as  follows:  *'The  remedies  against  a  public  nui- 
sance are:  1.  Indictment  or  information.  2.  A  civil  action. 
3.  Abatement." 

Section  3493:  "A  private  person  may  maintain  an  action 
for  a  public  nuisance,  if  it  is  specially  injurious  to  himself, 
but  not  otherwise."  To  repeal  or  limit  the  express  pro- 
visions of  the  code  defining  nuisances,  and  providing  reme- 
dies for  them,  requires  something  more  than  an  effort  to 
"avert"  the  injuries  by  additional  means.  There  must  be 
'*ea7?re85' authority  of  a  statute,"  and  a  valid  one,  to  take 
away  the  character  of  a  nuisance  from  the  acts  whi(jh  would 
otherwise  necessarily  be  a  nuisance  in  fact  and  in  law.  We 
find  no  such  express  authority,  and  none  can  reasonably  be 
inferred  or  implied  from  any  statute  of  the  state,  or  from 
all  the  statutes  brought  to  our  notice  taken  together.  The 
effort  of  the  legislature  in  these  statutes  was  to  *' avert," 
not  to  render  lawful,  these  nuisances — to  prevent  the  acts 
in  question  from  producing  a  nuisance.  These  statutes 
concerning  nuisances,  under  the  constitution,  cannot  thus 
be  repealed  by  implication  by  other  laws  having  no  refer- 
ence to  the  subject.  Every  law  passed  under  the  limita- 
tions imposed  on  the  legislature  by  the  state  constitution 
must  relate  to  a  single  subject,  which  must  be  expressed  in 
its  title. 

Undoubtedly,  mining  is  an  important  industry  in  the 
state  of  Califoriiia,  and  the  state  may,  very  properly,  take 
any  lawful  measures  within  its  power  to  encourage  it,  to  the 
full  extent,  that  it  can  be  carried  on  without  injury  to  or 
the  destruction  of  other  industries  or  other  rights,  also  im- 
portant. It  became  patent  to  the  most  casual  observer  that 
some  plan  must  be  devised  by  which  hydraulic  mining  could 
be  carried  on  without  injury  to  the  agricultural  regions  in 
the  valleys,  and  without  obstructing  or  destroying  the  use 
of  the  navigable  waters  of  the  state,  or,  in  other  words, 
without  creating  a  grievous  nuisance  in  the  valleys  below, 
or  else  that  such  mining  must  be  stopped.  There  was  no 
other  alternative.     It  was  therefore  important  to  the  inter- 
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ests  of  the  state,  if  possible,  to  adopt  the  first  alternative, 
and  the  legislation  referred  to  was  simply  designed  to  aa« 
thorize  the  devising  and  carrying  out  of  some  plan  by 
means  of  which  the  business  of  mining  could  be  success- 
fully pursued  without  creating  or  further  continuing  these 
nuisances.  Its  manifest  purpose  was  to  *'  avert "  or  obviate, 
fiot  to  authorize,  the  nuisance — to  devise  and  carry  out  a  plan 
by  which  no  nuisance  would  be  created,  so  that  all  branches 
of  industry  might  be  harmoniously  carried  on  together 
without  injury  to  each  other.  This  was  a  perfectly  natural 
and  legitimate  object,  and  not  at  all  inconsistent  or  incom- 
patible with  the  idea  that  if,  notwithstanding  these  efforts, 
mining  should  still  continue  to  be  carried  on  in  such  a  way 
as  to  create  or  continue  a  nuisance,  the  statutes  relating  to 
nuisances  and  the  remedies  provided  should  still  be  appli- 
cable. This  legislation  is  entirely  consistent  with  the  con- 
tinuance of  the  laws  and  remedies  relating  to  nuisances; 
and  those  laws  cannot  be  regarded  as  repealed,  superseded, 
modified,  or  limited  by  it. 

Numerous  cases  have  been  cited  from  the  English  chan- 
cery reports,  largely  in  relation  to  the  sewage  of  large 
cities,  towns,  or  other  organizations  having  the  matter  in 
charge,  whore  these  bodies  have  been  authorized  by  acts  of 
parliament  to  construct  sewers  and  discharge  their  sewage 
into  the  streams,  which,  when  constructed,  created  nuisances 
to  lands  below;  and  in  ail  such  cases  it  has  been  held  that 
they  took  nothing  by  implication,  but  must  be  limited  to 
the  acts  clearly  authorized;  and  that  if  they  could  not  ac- 
complish the  desired  object  by  the  acts  expressly  authorized 
without  creating  a  nuisance,  they  would  be  restrained. 
Although  parliament,  being  omnipotent  in  its  legislative 
capacity,  could  authorize  nuisances,  or  the  taking  of  or 
injury  to  private  property  without  compensation,  it  was 
always  cautious  not  to  do  so,  and  the  courts  were  still  more 
careful  not  to  imply  or  infer  authority  to  create  nuisances  not 
clearly  given  in  terms  by  the  act.  The  following  are  some 
of  the  cases  referred  to :  Attorney  Generaly.  Colney  Hatch  Zf?i«a- 
tic  Astjlum,  L.  E.,  4  Ch.  App.  Cas.,  163;  Cloives  v.  Stafford- 
shire Potteries  Watei*  Worlcs  Co.,  8  Id.  125;  Attorney  General  v. 
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Birmingham,  4  Kay  &  J.  528;  Attorney  General  v.  Leeds  Cor- 
poration, 5  Id.  583. 

But  coDceding  that  we  are  mistaken  as  to  the  purpose  and 
effect  of  the  state  legislation,  considered  and  relied  on  by 
defendants,  still  the  state  had  no  constitational  power  to 
authorize  the  acts  complained  of,  and  any  statute  designed 
to  effect  that  object  is  void. 

The  old  constitution  of  California 'provided,  that  "no 
person  shall  *  *  *  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  shall  private  property 
be  taken  for  public  use  without  just  compensation."  (Art. 
1,  sec.  8.)  And  the  fourteenth  amendment  to  the  constitu- 
tion of , the  United  States  puts  a  similar  limitation  upon  the 
powers  of  the  states.  Sections  13  and  14  of  article  1  of  the 
new  constitution  of  California,  1879,  continues  these  pro- 
visions— the  latter  inhibition  being  in  the  following  language : 
**  Private  property  shall  not  be  taken  or  damaged  for  public 
use  tuithoutjxist  compensation  having  been  first  made  to  or  paid 
into  court  for  the  owner,*^  etc.  And  article  12,  section  8, 
provides,  that  *'the  exercise  of  the  police  powers  of  the 
state  shall  never  be  so  abridged  or  construed  as  to  permit  cor- 
porations to  conduct  their  business  in  such  a  manner  as  to  in- 
fringe the  rights  of  individuals  or  the  general  well-being  of  the 
state" 

The  defendants  allege  in  their  answers  that  they  have 
taken  and  held  adverse  possession,  for  the  purpose  of  dis- 
charging and  depositing  their  debris,  in  common  with  all 
the  other  miners  upon  the  rivers  above,  of  one  hundred  and 
twenty-five  acres  of  complainant's  laud,  until  they  have 
acquired  a  title  by  adverse  possession ;  and  the  evidence 
shows  that  twenty-five  square  miles  or  more  of  other  private 
lands  are  in  the  same  condition,  and  that,  but  for  the  levees 
built  by  the  citizens  of  the  city  of  Marysville,  and  the  citi- 
zens of  Tuba  and  Sutter  counties,  and  the  one  built  by  the 
miners  themselves,  the  whole  surrounding  country,  for  an 
indefinite  distance,  would  necessarily  have  been,  and  that 
by  future  floods,  breakage  in  the  levees,  and  additional  ac- 
cumulation of  these  deposits  they  are  hereafter  liable  to  be, 
placed,  to  a  greater  or  less  extent,  in  a  similar  condition. 
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It  is  not  pretended  that  there  has  been  any  compensation 
paid,  or  that  the  owners  of  these  lands  have  been  deprived 
of  them  or  of  their  use,  or  that  they  have  been  thus  appro- 
priated by  the  defeadants  for  their  own  use  by  virtue  of 
any  legal  proceedings  of  any  kind,  or  by  virtue  of  any 
authority  other  than  their  own  will  and  pleasure,  and  the 
license  claimed  to  have  been  impliedly  given  them  by  the 
legislation  of  congress,  and  of  the  state  legislature,  ah-eady 
considered.  Now,  is  not  this  a  depriving  the  owners  of 
their  lands — their  property — or  at  least  damaging  their 
property,  both  without  due  process  of  law  and  without  com- 
pensation ?  If  so,  then  the  legislation  of  the  state  of  Cal- 
ifornia, if  any  there  be,  intended  and  purporting  to  make 
the  acts  complained  of  valid,  are  absolutely  void,  as  being 
in  direct  contravention  of  both  the  constitutions  of  the 
United  States  and  the  state  of  California;  and  they  cannot 
make  the  acts  of  defendants  lawful,  or  in  any  way  affect  the 
rights  of  the  complainant. 

That  such  acts  of  appropriation  violate  these  provisions, 
is  settled  by  the  supreme  court  of  the  United  States  in 
PumpeUy  v.  Green  Bay  Company^  13  Wall.  181.  That  case 
a£Ose  out  of  the  flooding  of  complainant's  land,  by  means  of  a 
dam  constructed  for  the  purpose  of  improving  the  navigation 
of  Fox  river — manifestly  a  lawful  public  use,  clearly  within 
the  power  as  well  as  the  duty  of  the  state  if  performed  in  a 
lawful  manner — under  the  authority  of  a  statute  of  Wiscon- 
sin, the  constitution  of  which  state  contained  a  provision 
similar  to  that  of  one  of  the  provisions  now  under  considera- 
tion. After  a  full  discussion  of  the  question,  and  examina- 
tion of  authorities  relied  on  to  sustain  the  validity  of  the 
act,  Mr.  Justice  Miller,  speaking  for  the  court,  says:  ''But 
we  are  of  opinion  that  the  decisions  referred  to  have  gone  to 
the  uttermost  limit  of  sound  judicial  construction  in  favor 
of  this  principle,  and,  in  some  cases,  beyond  it,  and  that  it 
remains  true,  that,  where  real  estate  is  actually  invaded  by 
superinduced  additions  q/*i^a/er,  earth,  sand,  or  other  material, 
or  by  having  any  artificial  structure  placed  on  it,  so  as  to 
efftctiudly  destroy  or  impair  its  iist^/altiess,  it  is  a  taking,  within 
the  meaning  of  the  constitution,  and  that  this  proposition  is 
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not  in  conflict  with  the  weiglit  of  judicial  authoritj  in  this 
country,  and  certainly  not  with  sound  principle."  (See  also 
Cooley  on  Torts,  569,  and  cases  cited.)  And  again,  on  page 
182:  **We  do  not  think  it  necessary  to  consume  time  in 
proving,  that  when  the  United  States  sells  land  by  treaty ^  (W 
olheiiotsef  and  parts  with  the  fee  by  patent  ivithout  reservations^ 
it  retains  no  right  to  take  thai  land  for  public  use  loithoutjnst 
compensatiov,  nor  does  it  covfei*  such  a  right  on  the  state  tvithin 
which  it  lies;  and  thai  the  absolute  ownership  and  light  of  pri* 
vale  property  in  such  land  is  not  varied  by  the  fact  that  it  borders 
on  a  navigable  stream"  Such  use,  therefore,  as  defendants 
make,  or  claim  to  make,  of  complainant's  land,  is  a  taking, 
afoiiiori,  a  damaging  of  the  property  of  complainant  within 
the  meaning  of  the  several  constitutional  provisions,  state 
and  national,  cited.  The  case  of  Eaton  v.  B.  C.  &  M,  li.  B., 
51  N.  H.  510,  is  also  a  very  strong  case  to  the  same  effect, 
in  which  the  court  reviews  the  authorities,  and  discusses 
the  question  with  remarkable  ability. 

Conceding,  then,  that  such  use  of  these  lands  for  deposit 
of  mining  debris  is  a  public  use,  still  the  legislature,  under 
this  constitutional  provision,  could  not  make  it  hiwful  with- 
out taking  them  upon  due  process  of  law,  and  upon  full 
compensation  first  paid.  If  the  use  is  private,  merely,  as 
complainant  confidently  insists,  not  without  reason,  and 
with  authority  to  support  the  position,  then  they  could  not 
be  taken  at  all  without  the  consent  of  the  owner;  for  there 
is  no  authority  in  the  constitution  or  laws  of  the  country 
to  compel  one  man,  unwillingly,  to  surrender  his  property 
for  the  use  of  another,  either  with  or  without  compensa- 
tion. 

So  also  these  defendants,  or  the  principal  ones,  are  cor- 
porations, and  the  business  of  these  corporations  is  mining, 
and  nothing  more.  They  would,  therefore,  seem  to  fall 
within  the  inhibition  of  the  provision,  that  the  **  police 
powers  of  the  state  shall  never  be  so  abridged,  or  con- 
strued, as  to  permit  corporations  to  conduct  their  business 
in  such  manner  as  to  infringe  the  rights  of  individuals  or  the 
general  tvell-being  of  the  state.''  Do  not  these  defendant  cor- 
porations so  conduct  their  business  of  mining  as  to  infringe 
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the  rights  of  the  complainant,  and  a  great  many  other  in- 
dividuals, and  even  the  well-being  of  the  state?  And  if 
their  actH,  in  such  conduct  of  their  business,  are  attempted 
to  be  authorized  by  the  legislation  of  the  state,  are  not 
the  **  police  powers  of  the  state  so  abridged,  or  construed," 
by  such  legislation  as  to  permit  the  inhibited  acts  ?  If  so, 
it  must  be  void  on  this  ground  also.  It  may  be  that  this 
provision  was  aimed  at  infringements  of  rights  of  this  very 
kind.  If  not,  to  what  injuries  can  it  be  more  appropriately 
applied  ? 

Again:  so  far  as  any  legislation  is  concerned  that  would 
attempt  to  authorize  the  filling  up  of  the  navigable  rivers 
and  bays  of  the  state,  to  the  destruction  or  material  injury 
of  their  navigation,  it  must  be  void  for  want  of  power  on 
other  grounds.  We  have  seen  that  the  title  to  the  soil  un- 
der the  navigable  waters  of  the  state,  immediately  connected 
with  the  ocean,  and  within  the  ebb  and  flow  of  the  tides,  is 
in  the  state.  (Follarcfs  Lessee  v.  Baga)i,  supra.)  In  the 
case  of  fresh-water  rivers,  however,  above  the  ebb  and  flow 
of  the  tides,  not  in  a  proprietary  sense.  In  such  waters  the 
proprietary  right  to  the  soil  under  the  water  is,  ordinarily, 
in  private  parties.  {Jones  v.  Soulard^  24  How.  65;  Smith 
V.  City  of  Rochester,  92  N.  T.  463;  Chenango  Bridge  Co.  v. 
Page  el  al.,  83  Id.  185.)  But  whether  in  the  state  in  a 
proprietary  sense  or  not,  the  title  is,  nevertheless,  in  the 
state,  in  a  governmental  sense,  as  a  part  of  its  sovereign 
domain — a  part  of  its  municipal  sovereignty — held  in  trust 
for  all,  to  protect,  preserve,  and  improve  for  the  purposes 
of  navigation  and  the  benefits  of  commerce,  and  not  other- 
wise. 

There  are  two  senses  in  which  the  rights  of  the  state  are 
to  be  considered,  one  proprietary,  and  the  other  govern- 
mental :  proprietary,  as  where  the  state  owns  an  absolute 
fee  in  the  land  in  the  same  manner  and  sense,  with  the 
same  rights  and  powers,  as  an  individual  owns  his  land; 
and  governmental,  as  where  the  title  is  held  in  trust  for  the 
use  of  the  public,  such  as  highways,  navigable  streams,  etc. 
The  former  is  alienable,  the  latter  inalienable.  If  the  state 
can  be  considered  as  holding  a  proprietary  interest  in  the 
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soil,  under  navigable  fresh-water  rivers,  still,  the  alienation 
of  such  proprietary  interest  would,  necessarily,  be  subject 
to  the  iiialienabJe  sovereign  right  of  the  state  to  control  it  for 
the  proper  public  uses  and  trusts  for  which  it  is  held  in 
the  interest  of  commerce,  and  of  all  the  people.  (Siuilh  v. 
Ciiy  of  Bochestei',  92  N.  Y.  477,  478.)  Says  the  court,  by 
the  chief  justice,  in  that  case,  citing  as  authority  Martin  v. 
Wadddl,  16  Pet.  367;  * 'While  a  sovereign  may  convey  its 
proprietaiy  rights,  it  camiot  alienate  its  control  over  navigable 
waters  tviihout  abdicating  its  sovereignty."  (Id.  484.)  Again, 
quoting  Judge  Earl,  in  Chenango  Bridge  Co.  v.  Page,  83  N. 
Y.  178,  the  court  says:  **The  legislature,  except  under  the 
power  of  eminent  domain,  upon  making  compensation,  can 
interfere  with  such  streams  only  for  the  purpose  of  regulat- 
ing, presei'viug,  and  protecting  tlie  public  easement.  Further 
than  this,  it  has  no  more  power  ova-fresh-xvater  streams  than  over 
private  propertyJ"  (Id.  485.)  If  the  legislature  cannot  in- 
terfere with  such  streams  for  purposes  other  than  those 
mentioned,  it  certainly  cannot  authorize  them  to  be  filled 
up  with  debris  from  mines,  or  otherwise,  to  the  destruction 
of  the  public  easement — the  right  of  navigation.  The  title 
in  such  cases,  especially  to  navigable  waters  extending  to 
the  ocean,  is  held,  not  merely  for  the  benefit  of  citizens  of 
the  state,  but  also  for  the  uses  of  interstate  and  even  for- 
eign commerce;  and  the  benefit  of  the  people  of  all  the 
states  interested  in  commerce  among  the  several  states,  and 
with  foreign  nations.  Such  is  the  doctrine  established  by 
the  authorities. 

The  admission  of  California  into  the  Union  was  "upon 
the  express  condition"  provided  in  the  act  for  admission, 
that  ''all  the  navigable  waters  within  the  said  state  shall 
be  common  high\*ays,  and  forever  free  as  well  to  the  in- 
habitants of  said  state  as  to  the  citizens  of  the  JJnited  States, 
without  any  tax,  impost,  or  duty  therefor.''  (9  Stat.  452, 
453.)  In  the  Wheeling  Bridge  Case,  commenting  upon  a 
similar  provision  in  the  compact  between  Virginia  and 
Kentucky,  afterwards  sanctioned  by  congress,  the  supreme 
court  says:  "And  they  expressly  sanctioned  the  compact 
made  by  Virginia  with  Kentucky  at  the  time  of  its  admis- 
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flioD  into  the  Uuion,  '  that  the  use  and  navigation  of  the 
river  Ohio,  so  far  as  the  territory  of  the  proposed  state  or 
the  territory  that  shall  remain  within  the  commonwealth 
lies  thereon,  shall  be  free  and  common  to  the  citizens  of 
the  United  States.'  Now  an  obstructed  navigation  camiot  be 
said  to  be  free.  *  *  *  This  compact  by  the  sanction  of 
congress  has  become  a  law  of  the  Union,  *  *  *  No  slate 
law  can  himkr  or  obstruct  the  free  use  of  a  license  granted  un- 
der an  act  of  congress  [a  license  to  a  vessel  to  navigate  the 
waters  of  the  United  States].  Nor  can  any  state  violate 
the  compact,  sanctioned  as  it  has  been,  by  obstructing  the 
navigation  of  the  river."    (13  How.  565,  566.) 

The  provision  in  the  act  of  admission  may  not  be  valid 
as  a  mere  compact  between  the  United  States  and  the  new 
state;  but  it  is  valid  as  an  act  of  congress  passed  by  virtue 
of  its  constitutional  power  to  regulate  commerce  among  the 
states  and  with  foreign  nations,  and  its  authority  to  estab- 
lish post-roads.  (Pollard's  Lessee  v.  Hagan,  3  How.  224, 
225,  229,  230.)  In  the  Wheeling  Bridge  Case,  as  we  have 
seen,  the  court  says:  *'The  compact,  by  the  sanction  of 
congress,  Aow  become  a  law  of  the  Union."  (13  How.  566.) 
The  conditions  thus  imposed  upon  California  by  the  act 
of  congress  admitting  her  into  the  Union  cannot  be  law- 
fully violated  by  obstructing,  much  less  destroying,  the 
navigation  of  her  rivers  and  bays  for  purposes  having  no 
relation  to  facilitating  navigation  or  commerce.  The 
power  of  congress  to  regulate  commerce  between  the  states 
would  also,  doubtless,  enable  it,  by  proper  legislation,  in- 
dependent of  these  conditions  imposed  by  the  act  of  admis- 
sion to  prevent  the  state  from  destroying  or  obstructing,  or 
authorizing  the  destruction  or  obstruction  of,  the  capacity 
for  navigation  of  her  navigable  waters.  'If  California  can 
lawfully  authorize,  and  if  she  has  authorized,  the  acts  com- 
))lained  of,  as  is  argued  by  defendants,  then,  as  was  said  in 
regard  to  the  United  States,  the  whole  navigable  waters  of 
the  rivers  and  bays  of  the  state  may  be  filled  up,  and  their 
navigability  be  utterly  destroyed;  and  if  they  are  not  so 
filled,  it  will  be  because  of  a  want  of  physical  capacity,  and 
.  not  because  it  is  unlawful  to  do  it.     But  we  are  satisfied 
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that  neither  coDgress  nor  the  legislature  of  California  has 
attempted  to  legalize  those  acts,  and  that  neither  has  the 
constitutional  power  to  do  it.  Neither  can  one,  by  sup- 
plementing the  acts  of  the  other,  effect  this  purpose.  Both 
are  without  power  to  do  it;  and  each  without  power  to  add 
anything  to  the  powers  of  the  other.  The  acts  complained 
of  are  therefore  clearly  unlawful;  and  the  sending  down 
and  deposit  of  their  debris  in  the  rivers,  navigable  or 
otherwise,  by  the  defendants,  in  the  manner  stated,  to  the 
injury  of  property  owners  and  i\\e  public,  constitute  both 
a  public  and  private  nuisance,  by  which  complainant  has 
heretofore  sustained,  he  is  now  sustaining,  and  he  is  here- 
after likely,  even  morally  certain,  sooner  or  later  to  continue 
to  sustain  special  injury. 

Defendants  next  claim  a  right  to  do  the  acts  complained 
of  by  prescription.  Section  1007  of  the  civil  code  provides,, 
that:  *'  Occupying  for  the  period  prescribed  by  the  code  of 
civil  procedure  as  sufficient  to  bar  an  action  for  the  recov- 
eiy  of  property,  confers  a  title  thereto,  denominated  a  title 
by  prescription,  which  is  sufficient  against  all."  It  does 
not  define  what  acts  shall  constitute  such  occupancy,  or 
under  what  precise  circumstances  the  title  by  prescription 
would  arise,  or,  in  other-  words,  does  not  define  the  term 
**  prescription."  The  statute  really  does  nothing  but  fix 
the  time  at  which  a  title  by  prescription  shall  vest,  which 
was  not  very  definite  under  the  common  law;  but  leaves  the 
circumstances  which  constitute  prescription  to  be  deter- 
mined by  the  settled  law  of  the  land,  as  it  stood  before  the 
code.  This  is  all  the  code  says,  in  terms,  upon  prescript 
tion.  But  at  common  law,  no  right  could  be  acquired  by 
prescription  to  commit,  or  continue,  a  public  nuisance.  In 
the  words  of  Mr.  Wood:  **The  law  is  that  no  length  of 
time  can  prescribe  for  a  public  nuisance  of  any  descrip- 
tion." (Wood  on  Nuisances,  81,  30,790-792.  Or,  as  stated 
in  Cooley  on  Torts,  613:  **It  is  a  familiar  principle  that  no 
lapse  of  time  can  confer  the  right  to  maintain  a  nuisance  as 
against  the  state."  The  authorities  to  this  effect  are  numer- 
ous and  uniform.  But  even  if  it  were  not  so,  the  express 
provisions  of  section  3490  of  our  civil  code,  "No  lapse  ot 
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time  can  legalize  a  public  nnisance  amountiDg  to  an  actual 
obstruction  of  public  right,"  establishes  the  same  rule,  so 
that  it  is  not  open  to  question  in  this  state.  In  this  con- 
nection, after  stating  that  a  right  can  be  acquired  by  pre- 
scription when  a  nuisance  is  purely  private,  and  concerns 
only  the  one  person,  or  the  few  who  are  injured,  Judge 
Cooley  observes:  "There  still  remains  the  case  of  a  public 
nuisance  not  complained  of  by  the  state,  but  by  those  to 
whom  it  works  a  peculiar  injury;  and  whether  the  right  to 
maintain  it,  as  against  such  persons,  can  be  gained  by  lapse 
of  time,  may  possibly  be  open  to  some  question;"  but  after 
considering  the  point,  he  announces  his  conclusions  as  fol- 
lows: **  On  the  whole,  the  better  doctrine  would  seem  to  be 
that  the  acquisition  of  rights  by  prescription  can  have  noth- 
ing to  do  with  the  case  of  public  nuisances,  either  where 
the  state  or  where  individuals  complain  of  them,"  citing  a 
large  number  of  cases  wherein  the  doctrine  is  recognized, 
and  stated,  if  the  point  was  not  necessarily  involved  or  de- 
cided.    (Id.  613,  614.) 

And  **  a  uniform  consensus  of  such  judicial  expressions  of 
opinion,"  even  though  not  absolutely  necessary  to  the  de- 
cision of  the  case,  ''especially  where  accepted  by  able  and 
approved  text-writers,  and  not  contradicted  by  a  single 
direct  decision,  is  as  high  evidence  of  a  doctrine  or  rule 
of  law  as  can  be  found."  (Santa  Clara  Comity  v.  S.  P. 
B.  Co.,  ante,  221.)  Wood  also  states  this  to  be  the  rule, 
citing  the  authorities,  (p.  791,  792.)  In  Miller  v.  Hall,  9 
Wend.  316,  Sutherland,  J.,  said:  "Admitting  that  defend- 
ant's dam  has  been  erected  and  maintained  more  than 
twenty  years,  and  that  during  the  whole  of  tliat  period  it 
has  rendered  the  adjacent  country  unhealthy,  such  a  length 
of  time  can  be  no  defense  to  a  proceeding  on  the  part  of  the 
public  to  abate  it,  or  to  an  action  by  any  iiidividual  for  the 
special  iujury  which  he  may  have  suffered  from  it.  (8  Cow. 
152,  163;  3  Wend.  925.)"  Among  other  cases.  Wood  cites 
Regina  v.  Brewster,  8  U.  C.  208,  where  a  large  tract  of  coun- 
try and  a  public  highway  had  been  flooded,  and  noxious 
gases  issuing  from  it  were  producing  disease.  A  prescriptive 
right  to  maintain  the  dam  having  been  set  up,  the  chief 
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justice,  in  deciding  the  case,  said:  ''It  ivas  urged  at  the  trial 
that  the  dam  had  been  erected  for  more  than  twenty  years. 
For  the  purpose  of  establishing  an  easement  affecting  pri- 
vate rights  of  others  this  would  be  suflScient,  generally  speak- 
ing, but  it  is  not  so  when  the  consequences  of  this  act  are  a 
public  nuisance.^'  And  Rhodes  \.  Whitehead,  27  Tex.  304,  in 
which  it  was  held  that  no  prescriptive  right  could  be  ac- 
quired to  maintain  a  public  nuisance,  and  if  a  private  party 
should  sustain  special  injury  by  such  public  nuisance,  it  is 
a  private  nuisance  also,  and  the  party  injured  could  main- 
tain the  action.  ''The  reason  is,  that  being  a  public  offense, 
it  is  unlawful  in  its  inception  and  in  its  continuance,  and 
Jbeing  unlawful  to  the  public  in  its  aggregate  capacity,  it  can 
never  become  lawful  by  any  length  of  exercise  against  the 
individual  members  of  the  public."  He  then  adds:  "The 
doctrine  of  these  cases  [the  last  two  cases  cited],  although 
reached  without  any  very  elaborate  process  of  reasoning, 
and  without  any  particular  thought  as  to  the  result,  never- 
theless embodies  the  law  as  recognized  in  the  courts  of  this 
country,  and  is  supported  by  principle  and  authority.' 
(Wood  on  Nuisances,  792.) 

We  have  no  doubt  that  the  rule  thus  stated  is  correct,  and 
we  so  hold.  In  the  case  of  a  mere  private  nuisance  of  the 
kind  in  question,  by  continuing  it  under  the  propeif  condi- 
tions recognized  by  the  law  for  the  prescribed  period  aright 
becomes  vested  by  prescription  and  thenceforth  it  is  in  itself 
latvful.  But  in  the  case  of  a  public  nuisance,  it  never  becomes 
in  itself  latvful.  It  is  not"  unlawful  as  to  the  whole  public, 
and  hxioful  as  to  its  constituents,  or  a  part  of  its  constituents. 
It  is  absolutely  and  wholly  unlawful.  The  act  being  unlaw- 
ful, a  private  party  sustaining  special  damages  from  the 
nuisance — from  the  unlawful  act — ^gains  a  status  which  en- 
ables him  to  maintain  a  private  action  for  such  injury. 
When  a  private  person  thus  obtains  a  standing  in  court,  by 
reason  of  his  having  suffered  special  damages,  although  he 
can  only  maintain  his  suit  for  an  injunction  on  that  ground, 
yet  the  court  grants  relief,  not  solely  because  the  nuisance 
is  private  so  far  as  he  is  concerned,  but  because  it  is  public, 
and  the  relief  will  benefit  the  public.     Such  appears  to  be 
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the  doctrine  of  the  supreme  court  as  declared  in  M.  dc  M.  B. 
Co.  V.  Ward,  2  Black,  492.  Says  the  court:  '*A  bill  in 
equity  to  abate  a  public  nuisance,  ^/ecf  byoiie  who  has  stiH- 
t'lined  special  damages,  has  succeeded  to  the  former  mode  in 
England  of  an  information  in  chancery  prosecided  on  behalf  of 
the  croion  to  abate  or  enjoin  the  nuisance  as  a  preventive 
remedy.  The  private  party  sues  rathei'  as  a  public  prosecutor 
than  on  his  own  account;  and  unless  he  shows  that  he  has 
sustained,  and  is  still  sustaining  individual  damage,  he  can- 
not be  heard.  He  seeks  redress  of  a  continuing  trespass 
and  wrong  against  himself,  and  acts  in  behalf  of  all  others  who 
are  or  may  be  injured,^' 

The  present  case  affords  a  striking  illustration  of  the  hard- 
ship and  wrong  that  would  result  to  private  parties  if  any 
other  rule  should  prevail.  In  the  case  of  such  a  wide-spread 
public  nuisance,  where  it  is  unlawful  and  cannot  be  pre- 
scribed against  as  to  the  injured  public,  why  should  any  one 
])riYate  citizen — one  of  the  constituents  of  that  public — at 
the  peril  of  losing  his  right  by  mere  failure  to  sue,  be  com- 
pelled to  take  upon  himself  the  burden  and  expense  of  a 
litigation  which  the  public  neglects  to  institute,  and  which 
would  be  as  benefical  to  the  public  as  to  himself,  and  as 
necessary  to  its  well-being  as  to  his  own?  "What  is  every- 
body's business  is  nobody's  business,"  and  time  flies  while 
one  is  waiting  for  another;  or,  in  the  language  of  Lord  Mans- 
field, speaking  upon  the  same  point  in  a  private  action, 
FoUces  v.  Chaddy  3  Doug.  340:  "  The  length  of  time  is  not  a 
bar.  It  is  a  public  nuisance  which  may  increase  every  hour, 
and  it  is  nobody  s  business  to  p^vsecute"  See  also  Batch  v. 
W,  I.  B,  Co.,  7  Saw.  147.  In  this  particular  case,  a  single 
individual,  po  matter  how  great  his  injury,  might  well  shrink, 
and  would  be  very  likely  to  shrink,  alone  and  unaided,  from 
undertaking  so  herculean  a  task  as  is  required  for  the  vin- 
dication of  his  rights;  and,  in  fact,  all  of  the  thousands  in- 
terested did  shrink  from  the  burden  until  an  organized 
combination  of  private  citizens,  suffering  special  damages 
and  fearing  greater,  residing  in  several  counties,  came  to  the 
support  of  individual  members  of  their  number,  of  whom 
complainant  is  one,  and  a  representative  one. 
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We  think,  and  so  hold,  that  no  right  by  prescription, 
either  as  against  the  pablic,  or  complainant  as  one  of  the 
public,  has  been,  or  could  be,  vested  in  defendants  that 
can  defeat  this  suit. 

If  wrong  upon  the  last  point  discussed,  and  a  valid  pre- 
scription may  arise  so  as  to  cut  off  the  right  of  action  of 
a  private  party  receiving  special  damage  from  a  public  nui- 
sance; or  considering  the  nuisance  complained  of  as  private 
merely,  we  think  that  no  valid  prescriptive  right,  as  against 
the  complainant,  is  satisfactorily  shown  to  have  attached. 
According  to  Greenleaf:  "In  order  that  the  enjoyment  of 
an  easement  in  another's  land  may  be  conclusive  of  the 
right,  it  must  have  been  adverse;  that  is,  under  claim  of 
title,  with  knowledge  and  acquiescence  of  the  owners  of  the 
land,  and  uninterrupted;  and  the  burden  of  proving  this  is 
on  the  party  claiming  the  easement.  If  he  leaves  it  doubtful 
whether  the  enjoyment  was  adverse,  hioton  to  the  owner,  and 
uninterrupted,  it  is  not  conclusive  in  his  favor."  (2  Greenl. 
Ev.,  sec.  594.)  The  enjoyment  must  be  not  only  adverse, 
but  continuous,  and  without  increase  or  change  to  the 
greater  injury  of  the  owner,  for  the  entire  period,  to  vest 
the  right;  and  "knowledge"  means,  not  only  knowledge 
on  the  part  of  the  owner  of  the  act  of  occupation  and  enjoy- 
ment, and  of  the  party  occupying  and  enjoying,  but  also 
knowledge  that  the  party  in  fact  claims  the  right  of  enjoyment 
adversely  to  him  of  the  estate  thus  claimed  in  the  property. 
"There  must  have  been  such  a  use  of  the  premises,  and 
such  damages,  as  will  raise  the  presumption  that  the 
plaintiff  would  not  have  submitted  to  it  unless  the  defend- 
ants had  acquired  a  right  so  to  use  it."  (Grigsby  v.  Clear 
Lake  Water  Works  Co.,  40  Cal.  406.) 

The  definition  of  acquiescence,  applicable  to  prescrip- 
tion, given  by  one  of  complainant's  counsel,  who  has  exam- 
ined and  analyzed  the  authorities  with  very  great  elabora- 
tion and  ability,  we  think  correct,  and  is  as  follows: 
"Acquiescence  is  conduct  recognizing  the  existence  of  a 
transaction,  and  intended,  in  some  extent  at  least,  to  carry 
the  transaction,  or  permit  it  to  be  carried,  into  effect. 
Acquiescence  must  necessarily  exist  while  the  transaction 
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is  goiDg  on  from  which  a  right  of  action  woald  otherwise 
arise,  and  its  operation  necessarily  is  to  prevent  a  right 
of  action  from  thus  arising,  and  not  to  defeat  the  right 
after  it  has  arisen.  Mere  delay,  therefore — mere  suffering 
time  to  elapse — without  doing  anything,  is  not  acquiescence, 
although  it  may  be  evidence,  and  sometimes  strong  evi- 
dence, of  acquiescence."  This  definition  is  substantially 
that  found  in  2  Pomeroy's  Eq.  Jur.,  sec.  965,  as  derived 
from  the  authorities  there  cited. 

The  value  and  probative  force  of  mere  delay — the  suffer- 
ing of  time  to  elapse  without  bringing  suit — as  evidence 
to  establish  the  fact  of  acquiescence,  depends  largely  upon 
the  circumstances  and  condition  of  things  in  view  of  which 
the  delay  occurs.  For  example:  In  the  ordinary  case  of 
the  flowing  of  a  party's  land  by  an  adjoining  or  neighbor- 
ing proprietor,  where  the  parties  are  in  daily  and  frequent 
personal  intercourse,  the  quiet  submission  to  the  wrongful 
flooding  for  the  period  prescribed,  without  objection  or 
remonstrance,  where  the  wrong  and  the  wrong-doer  are 
necessarily  well  known  to  the  party  injured,  and  where  a 
personal  remonstrance  must  naturally  be  expected,  would 
furnish  very  persuasive  evidence  of  acquiescence.  But 
under  other  circumstances  it  might  have  very  little  proba- 
tive force.  In  this  case,  the  evidence  indicates  that  in 
and  prior  to  1862,  when  the  covering  of  the  lands  border- 
ing on  the  Yuba  first  began,  there  were  as  many,  at  least, 
as  ten  thousand  miners  or  more — defendants'  witness, 
O'Brien,  a  witness  well  informed  on  the  subject,  says  thirty 
thousand — at  work  on  the  Tuba  and  its  tributaries,  all  dis- 
charging the  debris  resulting  from  their  washings  into 
these  streams.  And  although  hydraulic  mining  appliances 
were  then  of  an  inferior  character,  and  the  "Monitors" 
and  "Little  Giants"  now  in  use  had  not  developed  their 
enormous  excavating  powers^  the  defendants  claim,  that  the 
greater  number  of  miners  at  work  upon  the  surface,  where 
the  material  was  lighter,  more  friable,  and  more  easily  dis- 
solved and  carried  away,  were  nevertheless  enabled  td  send 
a  much  larger  amount  into  the  streams  than  is  possible 
now.     The  miners  were  then,  and  they  now  are,  scattered 
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over  a  regioQ,  and  pursuing  their  mining  vocations  at  vari- 
ous points  in  a  territory  as  large  as  the  smaller  of  our 
states,  at  a  distance  of  from  fifteen  to  sixty  or  seventy  miles 
or  more  from  the  parties,  or  many  of  them,  suffering  in- 
juries from  their  operations.  The  parties  immediately 
suffering,  past  and  present,  and  threatened  with  future  in- 
juries from  the  acts  of  defendants,  are  the  inhabitants  of 
four  or  five  counties,  engaged  in  mercantile,  mechanical, 
manufacturing,  and  agricultural  pursuits,  at  a  great  dis- 
tance from  the  parties  committing  the  nuisance,  who  reside 
in  other  counties.  Long  before  the  debris  reaches  the 
valley  below,  that  coming  from  any  particular  mining  oper- 
ation becomes  mingled  in  an  indistinguishable  mass  with 
that  coming  from  other  mines  independently  and  severally 
worked  by  other  parties.  No  specific  part  of  any  injury 
can  possibly  be  traced  to  any  particular  mine.  The  miners 
are  generally  nomadic  in  their  habits,  at  least  they  were 
until  recently;  and  when  this  nuisance  began  they  were 
coming  and  going  from  day  to  day — an  ever-changing  body 
of  trespassers. 

In  the  first  suit  to  restrain  these  nuisances  which  reached 
the  supreme  court  of  this  state,  and  the  only  one  in  which 
the  point  has  yet  been  decided  by  that  court,  it  was  held 
that  parties  working  mines,  severally,  and  independently  of 
each  other,  but  contributing  to  the  nuisance,  could  not  be 
joined  as  defendants,  thus  denying  all  practical  legal  remedy 
to  parties  injured  by  the  nuisance.  (Keyes  v.  lAUle  York 
6.  W.  &  W.  Co.,  53  Cal.  724.)  Under  such  a  ruling,  cer- 
tainly  delay  in  bringing  a  suit  should  have  little  force  as 
evidence  of  acquiescence.  A  suit  against  a  single  trespasser 
would  be  utterly  useless  to  protect  one's  rights  against  pre- 
scription. Is  every  property  holder  along  the  Yuba,  Feather, 
and  Sacramento  rivers  bound  to  ascertain,  or  can  he  be  pre- 
sumed to  know,  every  miner  in  the  mountains  who  is  con- 
tributing to  the  nuisance  by  which  he  is  injured  or  threat- 
ened, and  presumed  to  know  that  he  does  it  under  an 
adverse  claim  of  right;  and  if  he  fail  to  ascertain  the  tres- 
passers, and  commence  a  suit  against  them  all,  separately, 
within  the  period  prescribed  by  the  statute  of  limitations, 
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is  an  acquiescence  in  the  nuisance  to  be  inferred  as  to  every 
one  not  sued  in  such  sense  as  to  give  effect  to  a  prescriptive 
right?  It  would  obviously  be  impossible  to  maintain  one's 
rights  under  such  a  rule;  and  it  would  be  preposterous  to 
hold  that  such  a  rule  exists.  The  law  was  never  so  unrea- 
sonable and  absurd  as  to  require  such  vigilance,  or  such 
efforts  to  preserve  one's  vested  rights  from  the  wrongful 
aggressions  of  a  large  number  of  distant,  individual,  and 
concurrent,  though  not  joint,  trespassers,  and  especially  if 
each  must  be  sued  separately,  a^  must  undoubtedly  be  the 
case  in  an  action  at  law  for  trespass.  (8  Saw.  628.)  The 
number  of  miners  has  gradually  lessened,  and  the  business, 
since  the  nuisance  commenced,  has  finally  been  concen- 
trated in  fewer  hands;  but  the  difficulties  suggested  still 
exist.  There  has  been  a  change,  not  in  priuciple,  but  only 
in  degree.  It  is  true,  that,  technically  speaking,  this  suit 
can  only  be  maintained  on  account  of  the  injuries  already 
sustained  and  now  being  sustained  by  complainant  himself, 
and  those  still  threatened  and  imminent.  But  the  case  of 
this  complainant  is  the  case  of  every  other  property  owner, 
individually,  within  the  large  territory  affected,  and  the 
range  of  the  effect  and  influence  of  the  nuisance  complained 
of.  If  he  cannot  maintain  this  suit,  then  no  other  of  these 
victims  in  common  can.  Although  technically  the  suit  is 
only  his,  both  in  fact  and  in  substance,  it  is  not  his  alone. 
It  is  a  public  suit,  in  which  all  who  are  injured  are  inter- 
ested, and  to  the  expense  of  which  they  contribute.  It  has 
been  earnestly  urged  that  the  complainant  pays  but  a  small 
share  of  the  expense;  and  that  it  is  not  his  suit — that  he  is 
a  mei-e  instrument  for  procuring  jurisdiction.  The  same 
may  be  said  of  any  suit  that  any  other  party  should  bring, 
except,  perhaps,  as  to  the  matter  of  jurisdiction,  and  as  to 
that,  it  was  the  right  of  the  parties  to  select  a  non-resident 
prosecutor  if  deemed  more  to  their  interest  to  do  so.  The 
testimony  shows  that  the  expenses  of  this  suit  are  paid  by 
the  anti-debris  association,  composed  of  the  citizens  of 
probably  four  or  five  counties  affected  by  the  nuisance;  as 
Tuba,  Sutter,  Yolo,  Sacramento,  and  doubtless  part  of 
Placer,  the  counties  themselves  also  contributing;  and  that 
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the  expenses  of  the  defense  are  paid  by  the  "Miners'  Asso- 
ciation," composed  of  citizens  of,  and  parties  interested  in, 
the  several  mining  connties  affected. 

It  is,  therefore,  disguise  it  as  we  will,  or  technically  call 
it  what  we  may,  and  there  can  be  no  disputing  the  fact,  a 
suit  between  the  mining  counties  and  valley  connties  in- 
terested in  the  great  questions  presented  for  decision.  In 
view  of  the  facts,  is  it  not  apparent  that  neither  Woodruff  nor 
any  other  one  man,  however  large  his  property,  could 
afford,  unaided  and  alone,  to  enter  into  this  litigation 
against  the  combined  mining  counties  to  redress  his  private 
grievances  ?  Woodruff's  interests  involved  are  by  no  meaiis 
insignificant,  no  matter  how  much  may  have  been  said  to 
belittle  them.  His  block  of  stores,  builfc  on  one  of  the  moHJ; 
eligible  business  locations  in  Marysville,  at  a  cost  of  at 
least  somewhere  between  forty  and  sixty  thousand  dollars; 
his  nearly  one  thousand  acres  of  farming  land — among  the 
best  in  the  state — in  Sutter  county,  called  the  Hock  Farm, 
and  his  Eliza  tract  of  over  nine  hundred  acres  on  the  op- 
posite side  of  the  river,  in  Tuba  county,  and  upon  which  a 
little  settlement,  embracing  business  houses  and  a  public 
regular  steamboat  landing,  once  existed,  of  which  one  hun- 
dred and  twenty-five  acres  in  the  aggi-egate  on  the  two 
tracts  are  conceded  to  have  been  already  destroyed,  cer- 
tainly constitute  an  estate  of  no  inconsiderable  value.  Yet 
it  would  manifestly,  from  what  appears  in  this  case,  be 
better  for  him,  pecuniarily,  to  see  the  whole  absolutely  de- 
stroyed than  alone,  unaided  by  others,  to  attempt  to  main- 
tain this  litigation.  And  if  his  interests  are  not  sufficient 
to  justify  the  contest,  what  other  one  man  in  the  district 
could  afford  to  make  the  effort?  These  facts  are  referred 
to  as  legitimately  bearing  upon  this  question  of  the  effect 
of  mere  delay  as  evidence  of  acquiescence.  A  man  may 
well  delay,  or  even  decline,  to  seek  redress  for  his  wrongs 
from  the  necessity  of  the  case,  because  he  is  conscious  of 
an  absolute  inability  to  cope  with  the  wrong-doer,  or  be- 
cause he  would  suffer  more  in  seeking  a  remedy  than  by 
succumbing  to  the  wrong,  and  not  because  he  acquiesces 
in  the  injury  or  in  any  sense  recognizes  the  validity  of  the 
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adverse  claim.  To  saccamb  to  an  overpowering  force,  is  not 
necessarily  to  acquiesce  in  the  wrong  inflicted  by  it.  One 
may  well  sabmit  from  necessity  to  what  he  cannot  help, 
without  admitting,  but  still  denying,  the  right  set  up  by  an 
adverse  claimant.  The  mere  delay,  then,  of  Woodruff,  or 
any  other  sufferer  from  the  nuisance  complained  of,  has 
very  much  less  significance  and  probative  force  as  evidence 
to  establish  acquiescence  in  the  wrongs  committed  by  de- 
fendants, within  the  meaning  of  that  term  as  used  in  the 
law  as  an  element  in  a  title  or  right  acquired  by  prescrip- 
tion, than  a  neglect  to  sue  in  the  example  first  given.  One 
may  delay  because  he  assents  to  and  acquiesces  in  the  ad- 
verse claim,  while  the  delay  by  the  other  may  well  result 
from  his  inability  to  cope  with  the  wrong-doers,  while  he 
denies  their  right  and  spurns  their  adverse  claim. 

The  situation  of  complainant  with  reference  to  the  expense 
and  other  obstacles  referred  to  in  the  way  of  obtaining  re- 
dress for  the  injuries  suffered  from  the  nuisance,  and  of 
every  other  party  in  a  position  to  be  similarly  injured  by  it, 
was  sufficiently  discouraging  and  obvious  to  account  for 
any  delay  that  has  accrued  in  bringing  suit,  without  sup- 
posing that  he  or  they  acquiesced  in  any  adverse  claim  that 
might  have  been  made  by  defendants  to  an  easement  in 
their  property  and  a  right  to  commit  the  nuisance.  There 
has  been  no  evidence  brought  to  our  notice  tending  to  show 
an  assent  to  or  acquiescence  in  any  right  claimed  by  de- 
fendants to  the  easements  now  set  up  as  a  defense,  other 
than  a  mere  delay  to  commence  suit.  Nor  is  there  any  evi- 
dence, other  than  the  mere  fact  that  defendants,  in  common 
with  other  miners,  have  continued  to  discharge  their  mining 
debris  into  the  streams  below  their  mines  in  the  mountains, 
or  that  defendants  ever,  while  the  time  for  prescription  is 
claimed  to  have  been  running,  or  even  before  litigation  was 
actually  moved,  claimed  adversely  an  easement  in  or  any 
right  to  bury  the  lands  of  complainant  and  others  with  their 
debris.  In  our  judgment,  the  mere  fact  that  defendants,  in 
common  with  hundreds  or  thousands  of  other  miners  in  like 
situations,  have  poured  their  debris  into  the  rivers  fifty 
miles  away,  and  that  it  has  unavoidably,  by  the  natural 
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currents  of  the  streams,  been  carried  down,  and  foand  its 
way  to,  and  been  discharged  upon,  the  property  of  com- 
plainant and  others,  to  their  great  damage,  is  not  sufficient 
evidence  of  an  open,  notorious,  adverse  claim  to  an  ease- 
ment in  the  lands  to  avail  defendants;  and  that  an  adverse 
claim  is  not  so  distinctly  and  unmistakably  brought  to  the 
knowledge  of  complainant  and  others  injured  by  such  means 
alone  as  to  set  the  time  for  prescription  running.  We  do 
not  think,  under  the  circumstances,  that  complainant  and 
others  similarly  situated  should  be  presumed  to  know  that 
the  parties  committing  the  nuisance  were  doing  it  under  a 
claim  of  right  adverse  to  them,  especially  so,  as  there  is 
really  no  substaniiaZ  or  even  plausible  ground  under  the  laioa 
of  the  state  upon  which  to  base  such  a  claim.  Such  a  claim 
would  be  purely  arbitrary  and  tortious. 

Besides  the  want  of  other  evidence  of  an  adverse  claim, 
and  of  knowledge  of  such  claim  brought  home  to  complain- 
ant, there  is  evidence  to  the  contrary.  Within  the  last  five 
years,  as  we  have  seen,  the  miners  of  their  own  motion 
spent  eighty-five  thousand  dollars  in  building  a  levee  eight 
miles  in  length  along  the  line  of  high  land  on  the  south  side 
of  the  river  from  the  Hedges'  grade  to  the  foot-hills,  of 
which  sum  defendants  contributed  eighty  per  cent,  for  the 
very  purpose  of  confining  their  debris  to  the  present  bed  of 
the  river  between  the  levees  and  preventing  it  from  spread- 
ing over  the  adjacent  country,  including  the  Eliza  tract, 
upon  which  it  would  necessarily  flow  on  that  side  if  the 
land  were  wholly  unprotected.  If  the  defendants  then  made 
an  open,  notorious,  adverse  claim  of 'right  against  the  com- 
plainant and  others  similarly  situated,  why  incur  this  great 
expense  to  protect  land  which  they  had  a  right  to  cover? 
Was  it  from  pure  benevolence?  Or  were  they  not  moved 
rather  by  a  consciousness  that  they  were .  committing  a 
nuisance  which,  unless  obviated,  must  sooner  or  later 
necessitate  a  suspension  of  their  operations  by  an  appeal  to 
the  courts  for  redress?  Which  is  the  more  reasonable 
hypothesis  ? 

So  also  the  complainant,  in  connection  with  other  prop- 
erty owners  similarly  situated,  from  the  time  when  it  be- 
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came  apparent  that  they  must  suffer  from  the  accumulation 
of  debris  instead  of  allowing  the  miners  to  pour  their  debris 
upon  other  lands  not  yet  destroyed  or  covered,  constructed 
levees  for  the  purpose  of  excluding  it.  And  they  have  ever 
since  from  year  to  year  taxed  themselves  upon  their  prop- 
erty to  an  amount  equal  to  or  even  greater  than  the  whole 
ordinary  net  income  of  such  property.  There  was  an 
earnest,  continued  effort  to  protect  themselves  by  means 
other  than  the  almost  impracticable  and  hopeless  task  of 
stopping  the  work  of  so  large  a  number  of  miners  by  legal 
process. 

But  this  action  and  forbearance  is  not  necessarily  incon- 
sistent with  the  idea  of  non-acquiescence  in  the  claim  of  an 
easement  now  set  up.  The  people  injured,  including  com- 
plainant, had  a  right,  if  possible,  to  protect  themselves  by 
other,  and  in  view  of  the  circumstances  to  them  apparently 
more  practicable  and  advantageous,  means  than  legal  pro- 
ceedings— means  which  should  be  compatible  M'ith  a  contiuu- 
unce  of  mining,  and  which  would,  therefore,  be  less  iujuri- 
ous  to  the  miners  themselves.  They  also  had  a  right  to 
wait  and  see  the  effect  of  their  efforts,  without  prejudice  to 
their  right  to  adopt  proper  legal  remedies  in  the  end  if  their 
other  efforts  made  should  not  prove  effective.  It  is  a  mat- 
ter of  public  notoriety  with  which  everybody  in  the  state 
must  be  familiar,  and  to  which  we  cannot  shut  our  eyes  if 
we  would  {Sparrow  v.  Strong,  3  Wall.  97),  that  the  people 
more  immediately  affected  by  mining  debris  have  for  many 
years — from  the  first — complained  and  protested  against 
these  injuries,  and  sought  legislative  interposition  to  aid 
in  their  protection  in  addition  to  their  strenuous  efforts  to 
protect  themselves.  It  is  impossible  to  segregate  this 
complainant  and  each  individual  miner  from  the  large  classes 
to  which  theyJ[)elong,  and  treat  them  with  reference  to  this 
question  of  acquiescence  as  isolated  individuals — as  though 
they  alone  were  the  interested  parties.  But  the  sufferers 
have  not  slept  on  their  rights  in  other  respects. 

In  addition  to  the  drainage  act  already  referred  to,  the 
state,  at  the  instuuce  and  with  the  approbation  at  the  time, 
doubtless,  of  all  concerned,  both  in  the  valleys  and  the 
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mines,  expeuded  several  LuDdred  thousand  dollars,  raised 
by  a  special  tax  under  a  statute  afterwards  adjudged  uncon- 
Btitntioual  by  tbe  courts,  in  further  efforts  by  impounding 
dams  to  prevent  the  nuisance  complained  of,  and  others  of 
a  similar  character. 

Failing  to  obviate  the  nuisance  by  any  other  means,  tbe 
citizens  of  the  valley  were  at  last  compelled  to  fall  back 
upon  their  legal  rights,  and  invoke  relief  from  the  courts. 
They  thereupon,  at  a  reasonably  early  period,  commenced 
a  number  of  suits  at  different  times,  as  circumstances  and 
the  difficulties  encountered  developed  a  necessity  for  them, 
like  the  one  under  consideration,  of  a  representative  char- 
acter, in  various  forms  and  in  different  courts — some  in  the 
name  of  the  people,  some  in  the  names  of  counties  and 
cities,  and  others  in  the  names  of  private  parties,  and  these 
suits  were  defended  by  the  miners.  Keyes  v.  LUile  York 
etc.  Co,  was  commenced  as  long  ago  as  January,  1877;  re- 
moved to  this  court;  remanded  to  the  state  court,  the  order 
remanding  having  been  appealed  to  and  affirmed  by  the 
supreme  court  (96  U.  S.  199);  and  finally  tried  by  the 
state  court,  in  which  there  was  a  decree  for  complainant. 
The  decree  obtained  was  reversed  on  appeal  in  1879,  with- 
out a  decision  on  the  merits,  on  the  teclinical  ground  of  mis- 
joinder  of  parties  defendant  (53  Cal.  724.)  In  September, 
1879,  the  city  of  Marysville  commenced  a  suit  in  the  district 
court  of  Yuba  county,  presided  over  by  Judge  Keyser,  al- 
leging the  same  state  of  facts  as  relied  on  in  tbe  present 
case,  and  asking  similar  relief,  in  which  a  preliminary  in- 
junction was  granted.  Afterward  the  North  Bloomfield  G. 
M.  k  6.  Co.,  a  defendant  in  that  suit  and  also  in  this,  with 
others  of  the  defendants  therein,  filed  a  petition  for  a  wiit 
of  prohibition  in  the  state  supreme  court,  alleging  that 
Judge  Keyser  was  tbe  owner  of  two  lots  in  Tuba  city,  Sut- 
ter county,  on  the  Feather  river,  just  above  the  confluence 
of  Feather  and  Tuba  rivers;  that  '*the  channel  of  Feather 
river  for  a  considerable  distance  above  respondent's  land 
was  filled  up  by  the  sand  and  other  sediment  brought  down 
by  the  Tuba  river,  so  as  to  raise  the  bed  of  Feather  river 
to  the  same  height  with  the  bed  of  the  Yuba,  and  that  the 
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same  causes  which  fill  up  the  bed  of  the  Yuba  cause  sand 
and  sediment  to  be  carried  from  the  Tuba  into  Feather 
river  and  fill  up  the  channel  of  the  same  opposite  to  and 
upoji  the  lands  of  respondent;^^  that  the  respondent  was  there- 
fore interested  in  the  controversy  and  disqualified  to  act  in 
the  case.  The  supreme  court  so  held  in  July,  1881,  and 
issued  the  writ.  (58  Cal.  321.)  The  People  v.  Gold  Run  elc. 
Co,  was  commenced  in  July,  1881,  to  restrain  similar  nui- 
sances on  Bear  river  in  Tuba  county,  and  tried  in  1882,  re- 
sulting in  a  decree  for  injunction — a  very  able  opinion  hav- 
ing been  delivered  in  the  case  by  Judge  Temple  of  Sonoma 
county,  formerly  of  the  supreme  court  of  the  state — from 
which  decree  an  appeal  is  now  pending  in  the  supreme 
court  of  the  state.  A  similar  suit  of  Sutter  County  v.  Mio- 
cene Mining  Company  was  commenced  in  a  state  court  in 
June,  1881;  removed  to  this  court,  and  remanded  to  the 
state  court,  where  it  is  now  supposed  to  be  pending.  Other 
suits,  commenced  at  various  times,  are  pending. 

These  facts,  showing  the  early,  continued,  and  persistent 
action  of  the  people  aflfected,  both  in  a  public  and  private 
capacity,  by  common  efforts  to  secure  common  relief  from 
a  common  nuisance,  and  the  difficulties  encountered,  may 
properly  be  considered  as  bearing  upon  the  question  of  ac- 
quiescence. In  view  of  all  the  circumstances  surrounding 
this  case,  there  certainly  was  no  want  of  anxious  vigilance 
on  the  part  of  complainant  and  his  co-sufferers  in  their  at- 
tempts to  guard  and  protect  themselves  against  this  nuisance 
in  some  form,  and  for  a  considerable  time  in  a  form  most 
favorable  to  the  interests  of  the  defendants  themselves. 
Having  failed  in  their  milder  and  more  peaceful  efforts,  it 
would  now  be  to  the  last  degree  inequitable  to  hold  that 
they  have  lost  their  rights  to  all  effective  compulsory  reme- 
dies by  acquiesence  and  prescription,  and  that  defendants 
by  their  long-continued  trespasses  have  established  a  legal 
right  in  their  lands  to  continue  and  augment  the  nuisance. 

One  of  the  counsel  for  defendants,  in  his  very  able  printed 
argument,  gives  a  definition  of  acquiescence  from  Bupalje 
and  Lawrence's  Law  Dictionary,  which  he  seems  to  regard 
as  more  favorable  to  defendants  than  that  of  complainnnt's 
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counsel.  It  is  as  follows:  "Acquiescence — Latin,  acquiesce, 
to  rest.  Acquiescence  is  where  a  person,  who  knows  he  is 
entitled  to  impeach  a  transaction  or  enforce  a  right,  neglects 
to  do  so  for  such  a  length  of  time  that  under  the  circuni' 
stances  of  the  case  the  other  party  may  fairly  infer  that  he  has 
waived  his  right.^' 

If  we  adopt  this  definition,  we  shall  reach  the  same  re- 
sult. Is  it  possible  to  believe,  from  the  facts  disclosed  by 
the  record,  that  the  complainant  in  this  case  has  neglected 
to  impeach  the  transaction  in  question,  "for  such  a  length 
of  time  that  under  the  circumstances  of  the  case  the  other  party 
may  fairly  infer  that  he  has  waived  his  right"?  It  seems  to 
us  that  'Uhe  circumstances  of  the  case"  suggest  the  negative 
as  the  only  admissible,  or  even  possible,  answer. 

In  our  judgment,  there  is  no  sufficient  evidence  of  an 
open,  unqualified,  undisguised,  adverse  claim  to  the  ease- 
ment now  claimed  by  defendants  in  complainant's  land, 
brought  to  the  knowledge  of  the  complainant  during  the 
entire  period  while  the  time  for  prescription  is  claimed  to 
Lave  been  running;  but  if  there  was  any  such  adverse  claim 
of  right  made  and  brought  to  complainant's  knowledge, 
that  then  there  is  no  such  satisfactory  evidence  of  any  ac- 
quiescence in  such  claim  of  right  on  the  part  of  complainant 
as  is  sufficient  to  give  a  title  by  prescription  within  the 
meaning  of  the  established  and  recognized  rule  on  that 
subject.  Indeed,  it  is  in  the  highest  degree  improbable,  if 
not  impossible,  in  the  nature  of  things,  that  there  should  be 
such  acquiescence.  But  if  otherwise,  the  prescriptive  right 
could,  in  any  event,  only  extend  to  the  seventy-five  acres  of 
the  Eliza  tract,  the  fifty  acres  of  the  Hock  farm  tract,  and 
the  other  lands  situate  between  the  levees  of  the  Yuba,  al- 
ready covered  and  destroyed.  There  could  have  been  ac- 
quired no  prescriptive  right  to  extend  the  injury  to  other 
lands  by  continuing  to  send  down  other  refuse  matter  from 
the  mines  and  raising  the  level  of  the  bed  of  the  river,  by 
deposits  of  debris  between  the  levees,  higher  and  higher 
from  year  to  year,  thereby  constantly  and  surely  increasing 
the  danger  of  breaking  the  levees  and  discharging  their 
augmented  contents  upon  the  surrounding  country  not  yet 
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destroyed.  That  an  increase  of  these  deposits,  already 
elevated  several  feet  above  the  level  of  the  country,  outside 
the  levees,  must  greatly  enhance  the  danger,  and  in  an  in- 
creasing ratio,  cannot  fail  to  be  obvious  to  the  most  super- 
ficial and  least-informed  observer.  These  barriers,  upon 
Tihich  the  present  and  future  safety  of  Marysville  and  the 
adjacent  country  depends,  are  even  now,  with  the  present 
level  of  the  debris  confined  within  the  levees,  frail  indeed 
when  compared  with  the  forces  of  nature,  liable  at  any  time 
during  our  rainy  season  to  be  turned  against  them  by  any 
accidental  obstruction  to  the  currents  of  the  flood.  The 
temerity  of  those  who  trust  their  lives  and  fortunes  to  the 
protection  afforded  by  these  relatively  feeble  barriers  dur- 
ing a  flood,  is  well  calculated  to  excite  wonder. 

The  brief  flood  occasioned  by  the  breaking  of  the^English 
dam  in  June  last,  afforded  a  striking  illustration  of  what  is 
liable  hereafter  to  occur.  This  enormous  deposit  of  debris 
in  the  Yuba,  at  and  near  Marysville,  and  in  the  streams  in 
the  mountains  above,  is  a  continuing,  ever-present,  and  so 
long  as  hydraulic  mining  is  carried  on  as  now  pursued  it 
will  ever  continue  to  be  an  alarming  and  ever-growing  men- 
ace, a  constantly  augnmenting  nuisance,  threatening  further 
injuries  to  the  property  of  complainant,  as  well  as  to  the  lives 
aud  property  of  numerous  other  citizens  similarly  situated. 
Against  the  continuous  and  further  augmentation  of  this 
nuisance,  the  complainant  must  certainly  be  entitled  to  legal 
protection. 

Laches  is  also  relied  on  to  defeat  the  suit.  This  is  a  de- 
fense that  appeals  to  the  sound  legal  discretion  of  the  court, 
aud  depends  largely  upon  the  circumstances  under  which 
the  delay  occurs.  It  rests  upon  the  principle  that  a  court 
of  equity  will  only  aid  the  vigilant.  Under  the  conditions 
esnown  in  discussing  the  defense  of  prescription,  which  need 
not  be  repeated,  no  court  of  equity,  we  think,  would  deny 
relief  to  the  complainant  on  the  sole  ground  of  laches.  Be- 
sides, the  nuisance  complained  of  is  a  continuing,  ever- 
present,  and  ever-increasing  one,  and  constantly  and  day  by 
day  affords  new  grounds  for  equitable  relief.  It  is  sought 
•^strain  further   threatened  injuries   to   complainants 
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property — injuries  liable  to  occur  at  any  time,  and  quite 
certain  to  be  inflicted  sooner  or  later. 

As  to  the  seventy-five  acres  of  the  Eliza  tract  and  fifty 
acres  of  the  Hock  farm  covered  by  debris,  and  destroyed 
for  agricultural  purposes,  the  defendants  specially  deny  title 
in  complainant,  and  plead  title  in  themselves  in  common  with 
all  other  miners,  under  the  statute  of  limitations.  An  ad- 
verse possession  of  land  for  five  years  confers  a  title  in  this 
state.  (Arrington  v.  lAscom,  34  Cal.  365;  Cannon  v.  Stock- 
vion,  36  Id.  535.)  But  the  code  of  civil  procedure,  in  sec- 
tion 325,  expressly  provides,  **for  the  purpose  of  constitu- 
ting an  adverse  possession  by  a  person  claiming  title,  not 
founded  upon  a  loritten  instrument,  judgment,  or  decree,  land 
is  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  ovhj:  1.  Where  it  has  been  protected  by  a  substantial  en- 
closure;  2.    Where  it  has  been  usually  cultivated  or  impxoved.'' 

These  tracts  of  land  were  not  "  protected  by  a  substantial 
enclosure,"  and  were  not  "cultivated  or  improved"  by  de- 
fendants, and  were  neither  possessed  nor  occupied  at  any 
time,  or  in  any  other  manner,  or  to  any  other  extent  than 
as  they  were  covered  by  debris  thrown  upon  them  by  de- 
fendants in  common  with  many  other  miners  working  inde- 
pendently of  each  other.  Nor  did  defendants  attempt  to 
exercise  any  personal  control  or  acts  of  ownership  or  domin- 
ion over  them.  In  all  other  particulars,  these  lands  were 
under  the  management  and  control  of  complainant.  They 
are,  therefore,  not  within  the  provisions  of  the  statute  of 
limitations  for  the  purpose  of  divesting  the  title  out  of  com- 
plainant, and  vesting  it  in  defendants.  There  was  no  ouster 
whatever.  The  defendants  insist,  however,  that  for  their 
purposes  an  enclosure  would  be  useless,  and  cultivation  and 
improvement  were  out  of  the  question;  and  they  were  not 
occupied  for  any  such  purposes.  They  claim  a  title,  how- 
ever, under  and  by  force  of  a  statute,  and  not  otherwise.  The 
statute  conferring  the  right,  therefore,  must  be  the  measure 
of  that  right;  and  it  says  for  the  purposes  of  acquiring  that 
right  nothing  short  of  the  conditions  prescribed  shall  be 
sufficient;  and  in  this  case  the  prescribed  conditions  do  not 
exist,  nor  is  it  pretended  that  they  do;  consequently,  the 
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title  has  neither  been  vested  in  defendants  and  all  other 
miners  as  claimed,  nor  divested  out  of  complainant.  There 
has  never  been  a  time  when  the  complainant,  if  he  had 
brought  an  action  of  ejectment  to  recover  possession  of  these 
lands  against  defendants  and  all  other  miners,  could  have 
maintained  it,  for  the  reason  that  there  has  been  no  ouster 
within  the  meaning  of  the  statute  relied  on.  A  denial  of 
ouster,  which  would  certainly  have  been  made,  would  have 
defeated  any  action  to  recover  possession,  and  thrown  the 
costs  upon  complainant;  for  under  the  express  terms  of  the 
statute  there  was  no  ouster,  and  none,  therefore,  could  be 
proved.  There  can  be  no  right  in  defendants  of  any  kind 
iu  these  lands,  then,  unless  they  have  acquired  an  easement 
in  them  for  the  deposit  of  their  debris  by  prescription;  and 
the  question  of  a  prescriptive  right  to  an  easement  arises, 
which  has  already  been  discussed  and  decided. 

But  as  these  two  tracts  of  seventy-five  and  fifty  acres  pre- 
sent the  strongest  grounds  for  holding  that  defendants  have 
acquired  an  easement  as  to  them,  although  it  is  not  neces- 
sary to  a  decision  of  the  case  based  upon  other  injuries, 
past,  present,  and  threatened  in  the  future,  these  further 
observations  upon  acquiescence  are  appropriate.  The  com- 
plainant is  but  one  out  of  many  similarly  situated  with  ref- 
erence to  injuries  eflfected  by  these  same  mining  operations. 
We  have  seen  that  an  action  of  ejectment  could  not  at  any 
time  have  been  maintained,  for  want  of  an  ouster.  The 
eomplainant  could,  therefore,  not  be  required  to  bring  an 
action  of  this  kind,  where  there  was  no  legal  ground  for  it, 
for  the  mere  purpose  of  expressing  his  dissent  from  a  claim 
of  right  to  cover  his  lands  to  their  injury.  But  assuming 
that  he  could  maintain  an  action  of  trespass  for  damages 
for  the  injury,  in  that  case  he  would  be  compelled  to  sue 
every  miner  in  the  whole  mining  region  on  the  waters  of 
the  Yuba  individually,  in  a  separate  suit,  as  they  clearly 
could  not  be  joined  in  an  action  at  law  for  the  trespass,  in 
order  to  complete  protection  of  his  property.  Had  he 
sued  defendants,  it  would  have  been  impossible  to  trace 
any  specific  portion  of  the  injury  to  their  acts,  and  only 
nominal  damages  could  in  any  event   be  recovered.     The 
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law  certainly  is  not  so  unreasonable  as  to  require  complain- 
ant to  prosecute  innumerable  suits  for  trespass,  which 
would  result  in  nothing  substantial,  for  the  mere  purpose 
of  manifesting  his  non-acquiescence  in  the  unlawful  claims 
of  these  trespassers.  A  judgnaeut  without  damages  would 
not  restrain  future  trespasses,  and  the  proceeding  must  be 
repeated  to  prevent  a  loss  of  title  by  prescription,  and  so 
on  ad  infinitum.  Besides,  how  is  he  to  know  who  the  hun- 
dreds, and  perhaps  thousands,  of  miners,  scattered  over  the 
large  territory  fifty  miles  away,  are,  who  are  sending  their 
debris  down  upon  him,  or  know  that  each  claims  a  legal 
right  to  use  his  particular  land  as  a  deposit  for  his  refuse 
matter?  The  law  does  not  require  a  vain  thing  to  be  done. 
A  suit  in  equity  to  restrain  further  injuries,  but  not  to 
recover  damages  for  the  past,  might  be  brought,  it  ia 
true;  but  it  is  unnecessary  to  repeat  what  we  have  already 
said  on  the  subject  of  prescription  and  continuing  nui- 
sances. 

The  case  under  consideration  is  8ui  generis,  nothing  like 
it  in  the  books  having  been  brought  to  our  notice,  and  the 
rules  of  law  must  be  at  least  reasonablf/,  if  not  liberalb/,  ap- 
plied to  tbe  peculiar  facts  of  the  case  for  the  protection  of 
the  innocent  owners  of  property  against  tortious  encroach- 
ments, rather  than  for  the  encouragement  of  unlawful  ties- 
passers  by  enlarging  their  rights  through  their  own  tortious 
and  unlawful  acts.  But  if  any  easement  has  been  acquired 
as  to  these  two  tracts,  there  still  remain  other  injuries  for 
which  the  complainant  is  entitled  to  the  same  relief. 

The  next  defense  is,  that  the  acts  of  defendants  are  an-  • 
thorized  by  the  customs  of  miners,  which  have  been  recog- 
nized, confirmed,  and  legalized  by  the  legislation,  both  of 
the  state  and  of  congress.     This  legislation  will  now  be 
considered. 

In  1851,  the  legislature  of  California,  in  the  code  of  civil 
procedure,  made  the  following  provision:  **In  actions  re- 
specting 'mining  claims,'  proof  shall  be  admitted  of  the 
customs,  usages,  or  regulations  established  and  in  force  at 
the  bar  or  diggings  embracing  such  claim;  and  such  cus- 
tomsy  usages,  or  regulations,  when  not  ia  conflict  with  the 
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vonslitution  and  laws  of  this  stafe^  shall  govern  tbe  decision 
of  the  action."  (Stat.  isSl,  p.  149,  sec.  621.)  This  provision 
Las  been  carried  into  the  last  code  of  civil  procedure.  (Sec. 
748.)  The  act  of  congress  of  1866  also  provided  that  the 
mineral  lands  "of  the  public  domain"  shall  be  open  to 
exploration  and  occupation,  subject,  also,  to  the  local  cus- 
toms or  rules  of  miners  in  the  several  mining  districts,  so 
far  as  the  same  may  not  be  in  conflict  with  the  laws  of  the 
United  States."  (14  Stat.  251,  sec.  1.)  And  the  ict  of  1872 
further  provided,  that  "the  miners  of  each  mining  district 
may  make  regulations  7iot  in  conflict  ivith  the  laws  of  the 
United  States,  or  the  state  or  territory  in  which  the  district  is 
situated,  governing  the  location,  manner  of  recording ,  amount 
of  Work  necessary  to  hold  possession  of  a  mining  claim,'*'  etc., 
both  of  which  provisions  have  been  carried  into  the  revised 
statutes.     (B.  S.,  sees.  2319,  2324.) 

The  first  observation  suggested  is,  that  none  of  these  pro- 
visions, either  state  or  national,  have  any  relation  at  all  to 
the  subject-matter  of  this  suit.  They  simply  recognize  and 
legalize  customs  and  regulations  by  which  miners'  rights,  as 
between  themselves,  upon  the  public  lands  may  be  secured, 
regulated,  and  protected.  They  relate  to  "mining  claims" 
alone — to  the  manner  of  acquiring  and  protecting  rights  in 
them.  They  refer  to  the  extent  of  the  claim,  the  manner 
of  taking  up  and  holding  it,  the  evidence  of  title,  etc.,  as 
between  themselves  and  as  against  each  other,  and  in  the 
state  legislation,  not  as  against  the  government  or  owner  of 
the  land.  Much  less  does  it  attempt  to  give  them  rights  as 
against  private  parties,  vested  with  the  fee  of  other  lands 
not  mining,  and  not  even  within  the  mining  regions.  It 
has  no  relation  to  lands  owned  in  fee  by  private  parties. 
The  principle  acted  upon  was,  to  regard  the  miners,  as 
against  everybody  except  the  owner  of  the  lands  in  which 
the  mines  were  found,  as  the  proprietors  of  limited  portions 
of  the  mines  on  the  public  lands  actually  in  their  possession 
and  occupation,  and  to  prescribe  rules  for  the  acquisition, 
regulation,  and  protection  of  such  limited  rights.  The  prin- 
ciple acted  upon  is  fully  stated,  with  reference  to  other 
public  lands,  in  Lamb  v.  Davenpoi't,  1  Saw.  620;  and  this 
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statement  of  the  principle  was  approved  by  the  supreme 
court  of  the  United  States  in  Starr  v.  Stark,  94  U.  S.  487, 
note.  The  provision  in  no  way  interferes,  or  attempts  to 
interfere,  with  the  rights  of  the  owner  of  the  fee,  even  iu 
these  lands,  much  less  in  any  other  lands;  nor  does  it  au- 
thorize, or  attempt  to  authorize,  any  custom,  or  usage,  or 
regulation  which  shall  encroach  upon  the  rights  of  others 
owning  agricultural  lands  in  fee,  situate  in  the  valleys  many 
miles  distant.  On  the  contrary,  it  is  expressly  provided, 
that  ''such  customs,  usages,  or  regulations  shall  govern" 
only  **  when  not  in  covflict  with  the  laws  of  the  siate,'^  A  cus- 
tom or  usage  attempted  to  be  established,  whereby  mining 
debris  might  be  sent  down  to  the  valleys,  devastating  the 
lands  of  private  owners,  holding  titles  in  fee  from  the  Mexi- 
can government,  as  old  as  the  title  of  the  United  States, 
without  first  acquiring  the  right  to  do  so  by  purchase  or 
other  lawful  means,  upon  compensation  paid,  would  be  in 
direct  violation  both  of  the  laws  and  constitution  of  the  state 
and  of  the  constitution  of  the  United  States.  Instead  of 
being  authorized  by  the  statute,  it  would  be  in  direct  viola- 
tion of  the  statute.  It  would  also  be  in  direct  violation  of 
the  express  provisions  of  the  statutes  defining  nuisances 
already  cited. 

One  of  the  earliest  statutes  passed  by  the  first  legislature 
of  California  adopted  the  common  law  as  the  rule  of  deeis" 
ion  in  this  state  (Stat.  1850,  p.  219);  and  that  statute  has 
been  in  force  ever  since,  except  so  far  as  modified  by  the  civil 
code.  Sic  utere  tno  ut  alioium  non  Icedas,  is  one  of  the  funda- 
mental maxims  of  the  common  law,  more  frequently'  cited 
and  enforced,  perhaps,  than  any  other  in  the  law.  And  this 
maxim  is  still  continued  in  force  in  section  3514  of  the  civil 
code  of  California,  where  it  is  translated:  **One  must  so 
use  his  own  rights  as  not  to  infringe  upon  the  rights  of  an- 
other." Any  custom,  or  usage,  which  would  attempt  to  au- 
thorize the  acts  complained  of,  would  clearly  violate  this 
fundamental  principle  of  the  law.  A  case  was  cited  where, 
in  commenting  upon  some  very  remote  consequences  of  an 
act,  the  judge  observed  that  this  rule  was  too  indefinite  to 
furnish ^a  certain  rule  to  be  guided  by  in  many  cases;  and 
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it  was  insisted  by  coansel  that  it  really  had  little  signifi- 
cance or  value;  but  this  case  does  not  lie  so  near  the  line 
of  distinction  as  to  be  open  to  doubt  as  to  its  application. 
No  possible  refinement  or  legal  hair-splitting  can  exclude 
it  from  the  operation  of  the  rule.  It  is  obviously  within 
the  rule,  and  so  far  from  the  borders  as  to  leave  no  possible 
ground  for  doubt  as  to  its  applicability. 

The  first  section  of  both  the  old  and  new  state  constitu- 
tions provides,  that  **all  men  *  *  *  have  certain  in- 
alienable rights,  among  which  are  those  of  *  *  *  ac- 
quirifig,  possessing,  and  protecting  property."  These  rights 
must  necessarily  include  the  right  to  enjoy,  without  let, 
hinderance,  or  obstruction  by  others,  the  property  so  ac- 
quired, possessed,  and  protected;  and  it  is  not  competent 
for  the  legislature  to  authorize  any  encroachment  upon  the 
rights  of  one  class  of  citizens  by  custom  or  usage  adopted 
by  those  pursuing  any  particular  class  of  industries. 
Again,  as  we  have  already  seen  by  other  constitutional 
provisions,  it  is  provided,  that  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compen- 
sation having  been  first  paid,"  etc.,  and  **no  person  shall 
be  deprived  of  *  *  *  property  without  due  process  of 
l(iw,"  and  the  same  inhibition  is  put  upon  the  states  by  the 
amendments~of  the  national  constitution. 

The  customs  and  usages  relied  on  would  be  in  direct  con- 
flict with  all  these  provisions,  and  consequently,  if  any  such 
there  are,  they  cannot  be  valid.  The  customs  recognized 
and  validated  by  congress  are  only  the  same  "hxiaV  cus- 
toms before  recognized  by  the  state  legislation,  except  that 
the  acts  of  congress  not  only  regulate  these  matters  among 
miners  as  between  themselves,  but  also  give  them  some 
rights  as  against  the  United  States  in  the  public  lands,  but 
in  no  other  lands.  And  the  limitation  expressly  put  upon 
these  customs  and  usages  is,  that  they  shall  not  be  ''in  con- 
flict with  the  laws  of  the  United  States  or  the  state  *  *  * 
within  which  tha  district  is  situated."  Thus  congress  is 
also  careful  not  to  give  any  countenance  to  the  idea  that 
private  rights  can  be  encroached  upon  under  the  guise  of 
the  customs  or  usages  of  miners  intended  to  be  legalized. 
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Again:  these  customs  aud  usages  recognized  are  **locaV^ 
customs  limited  to  the  "bar  or  diggings"  within  which 
they  are  situate.  They  are  not  general  customs,  and  such 
customs  and  usages  as  are  set  up  in  this  particular  are  not 
within  the  legislation  invoked.  Besides,  customs  to  be 
valid  under  the  common  law  must  be  reasonable.  Can  a 
custom  or  usage  which  would  allow  the  whole  of  the  Sacra- 
mento and  other  valleys  of  California  to  be  filled  up  and 
devastated,  no  matter  how  well  improved  or  largely  peopled, 
be  reasonable  ?  Such  a  custom  would  be  valid  if  the  cus- 
tom relied  on  is  valid.  It  is  only  a  matter  of  degree,  not 
of  principle.  The  supreme  court  of  California  has  never 
recognized  the  validity  of  any  custom  to  mine  in  such  a  man- 
ner as  to  destroy  or  injure  the  property  of  others,  even  in 
the  district  or  diggings  where  the  local  customs  and  usages 
of  miners  are  sanctioned  by  the  statutes.  But  the  Califor- 
nia reports  are  full  of  cases  where  the  principle  has  been 
enforced  in  the  mines  that  every  one  must  so  use  his  own 
property  as  not  to  injure  another. 

Said  the  supreme  court  in  Hill  v.  Smith,  27  Cal.  482: 
**This  notion  [that  the  rules  of  the  common  law  as  to  water 
rights  have  been  modified  in  California]  is  without  sub- 
stantial foundation.  The  reasons  which  constitute  the 
groundwork  of  the  common  law  upon  this  subject  remain 
undisturbed.  The'  conditions  to  which  we  are  to  apply 
them  are  changed,  and  not  the  rules  themselves.  The 
maxim,  Sic  utere  tiio  nl  alienum  non  Icedas,  upon  which  they 
are  grounded,  has  lost  none  of  its  governing  force;  on  the 
contrary,  it  remains  now,  and  in  the  mining  regioiia  of  this 
state,  as  operative  a  test  of  the  lawful  use  of  waters  as  at 
any  time  in  the  past  or  in  any  other  country."  And  in 
Richardson  v.  Kier,  34  Cal.  74,  the  court  said:  "He  is 
bound  to  so  use  his  ditch  as  not  to  injure  his  neighbor's 
land,  irrespective  of  the  question  as  to  which  has  the  older 
right  or  title,  *  *  *  and  if  through  any  fault  or  neglect 
of  his  in  not  properly  managing  and  keeping  in  repair,  the 
water  does  overflow  or  break  through  the  banks  of  the 
ditch  and  injure  the  lands  of  others,  eilher  by  toashing  away 
the  soil  or  covering  the  soil  with  sand,  the  lata  liolds  him  respovr 
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eible;"^  and  these  are  but  examples  of  many  others  too 
numerous  to  mention  and  too  familiar  in  this  state  to  re- 
quire citation.  The  supreme  court  of  the  United  States 
recognizes  the  principle  of  the  maxim  also  in  Jennison  v. 
Kirk  (98  U.  S.  461).  Said  the  court:  "The  position  of  the 
testator's  ditch  prevented  this  working,  aud  thus  deprived 
him  of  this  value  of  the  water  and  practically  destroyed 
his  mining  claim.  No  system  of  law  with  which  we  are 
acquainted  tolerates  the  use  of  one^s  property  in  this  way 
so  as  to  destroy  the  property  of  another." 

We  are  fully  satisfied  that  the  acts  of  defendants  com- 
plained of  are  not  authorized  by  any  valid  custom  or  usage, 
or  by  any  valid  law,  statute  or  otherwise,  of  the  state  of 
California  or  of  the  United  States;  and  that, complainant  is 
entitled  to  such  relief  as  shall  fully  and  amply  protect  him 
from  any  further  injuries  to  his  property  and  any  further 
encroachments  upon  his  rights. 

What  shall  the  remedy  be?  It  would  be  difficult  to 
appreciate  too  highly  the  importance  of  the  mining  inter- 
ests. The  fact  is  patent  that  immense  sums  of  money  have 
been  and  they  now  are  employed  in  this  branch  of  industry. 
The  boldness  with  which  capitalists,  and  especially  these 
defendants,  have  invested  large  amounts  of  capital;  the 
perfection  to  which  those  engaged  in  hydraulic  mining- have 
brought  machines  and  appliances  for  successful  mining; 
the  vast  enterprises  they  have  undertaken  and  successfully 
carried  out;  the  energy,  perseverance,  great  engineering 
and  mining  skill  displayed  in  pursuing  these  enterprises, 
excite  wonder  and  unbounded  admiration. 

In  view  of  these  undisputed,  indisputable,  and  well- 
known  facts,  no  one  could  possibly  be  more  averse  than  we 
are  to  applying  any  remedy  to  the  grievances  complained 
of  that  must  put  an  end  to  hydraulic  mining,  if  any  other 
can  be  devised  admitting  of  its  continuance,  compatible 
with  the  safety  and  rights  of  the  public,  the  complainant, 
and  numerous  others  similarly  situated,  of  whom  he  is  a 
representative.  We  have,  therefore,  sought  with  painful 
anxiety  some  other  remedy;  but  none  has  been  suggested 
that  appears  to  us  to  be  at  all  adequate  to  the  exigencies  of 
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the  case,  or  at  least  Done  available  in  the  present  stage  of 
the  case.     Two  were  suggested  in  Mendell's  report : 

1.  The  purchase  of  large  tracts  of  low  lands  in  the  val- 
leys, which  are  now  or  may  be  permanently  covered  with 
water,  without  material  injury  to  navigation,  or  other  prop- 
erty owners,  and  turning  the  entire  Yuba  river,  with  its 
debris,  into  them,  using  them  as  settling  reservoirs. 

2.  The  building  of  impounding  dams  at  suitable  points 
on  the  river  to  hold  back  the  heavier  portions  of  the 
debris. 

The  first  seemed  to  be  regarded  as  too  expensive  to  be 
feasible.  The  second  is  the  only  one  suggested  and  urged 
in  this  case,  and  much  testimony  has  been  taken  as  to  the 
practicability  and  safety  of  the  plan.  As  is  usually  the 
case,  the  views  of  different  engineers  and  experts,  distin- 
guished in  their  profession,  differ  widely  upon  the  points 
of  practicability  and  safety.  The  larger  number  of  wit- 
nesses called,  and  much  the  larger  amount  of  testimony,  so 
far  as  mere  opinion  goes,  are  doubtless  in  favor  of  the 
practicability,  i/aujfficioit  means  are  furnished.  But  all  the 
practical  experiments  heretofore  made,  at  great  expense, 
under  the  supervision  of  the  state  and  of  competent  en- 
gineers, have  been  lamentable  failures.  The  dams  con- 
structed were  doubtless,  in  many  particulars,  defective. 
But  what  guaranty  have  the  court,  and  those  whose  lives 
and  property  are  at  stake,  that  any  future  works  of  the  kind 
will  not  also  be  defective?  As  at  present  advised,  with 
some  knowledge  of  the  operations  of  the  tremendous  forces 
of  nature,  we  cannot  undertake  to  say,  upon  the  mere 
opinion  of  experts  generally  at  variance,  as  in  this  case, 
however  competent,  that  the  scheme  would  be  practicable 
and  safe.  We  cannot  define  in  advance  what  works  shall 
be  sufficient,  and  authorize  the  continuance  of  the  acts 
complained  of  upon  the  performance  of  any  prescribed 
conditions. 

In  view  of  past  experience,  here  and  elsewhere,  with  the 
damming  up  of  waters,  and  of  the  wide  difference  of  opin- 
ion of  competent  engineers  on  the  subject,  it  is  clear  that 
we  should  not  be  justified  in  an  attempt  to  prescribe  in  ad- 
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vance  any  kind  of  a  dam  under  which  a  large  commuuitj 
should  be  compelled  to  live  in  dread  of  a  perpetual,  seri- 
ously alarming,  and  ever-present  menace.  Even  the  pure 
waters  of  Niagara,  within  the  memory  of  man,  have  made 
a  sensible  impression  upon  their  bed  of  compact  rock, 
adapted  to  its  purposes  by  an  Almighty  and  Omniscient 
power.  Portions  of  its  solid  walls  from  time  to  time  yield 
to  the  force  of  the  mighty  flood,  and  are  precipitated  into 
the  abyss  below.  Says  the  author  of  the  article  on  Niagara 
Falls,  in  the  new  American  Cyclopedia:  **ln  the  short 
period  hardly  reaching  back  into  the  last  century,  during 
which  observations,  other  than  those  of  passing  travellers, 
have  been  made  and  preserved,  changes  have  taken  place 
by  the  falling  down  of  masses  of  rocks,  the  eflfect  of  which 
has  been  to  cause  a  slight  recession  of  the  cataract,  and  ex- 
tend the  gorge  to  the  same  amount  upward  toward  Lake  Erie. 
Thus,  in  1818  great  fragments  descended  at  the  American 
fall,  in  1823  at  the  Horseshoe  fall,  and  since  1855  several 
others  have  materially  changed  the  aspect  of  the  falls:" 
Vol.  xii.,  p.  418.  When  Father  Hennepin  first  visited 
Niagara  in  1678,  there  was  a  third  fall  formed  on  the 
Canada  side  by  a  huge  rock,  which  divided  and  turned  the 
current.  At  the  time  of  the  visit  of  the  Swedish  naturalist, 
Kalm,  in  1760,  the  rock  had  fallen  down  and  left  the  cata- 
ract, in  respect  to  the  number  of  falls,  more  nearly  in  its 
present  condition.  In  1842  Professor  Hall  made  an  exact 
scientific,  trigonometrical,  and  geological  survey  of  the 
falls,  and  from  his  survey  and  map,  **a  vivid  and  exact 
idea  has  been  formed  of  the  enormous  mechanical  powers 
which  are  at  work  here.  *  *  *  The  falling  water  acts  as 
a  huge  saw,  cutting  a  channel  in  the  rock  at  the  rate  of 
about  one  foot  a  year."  (3  Johnson's  New  Cyclopedia, 
839.) 

These  facts  forcibly  illustrate  the  tremendous  power  of 
the  element  against  which  the  engineer  must  contend  in  his 
efforts  to  impound  the  mining  debriSi  Yet  it  is  proposed 
to  erect  a  barrier  in  the  narrows  of  the  Tuba,  upon  a  bed 
of  debris  now  sixty  feet  deep,  just  out  of  the  foot-hills,  one 
hundred  and  fifty  feet  high — as  high  as  Niagara — over  which 
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its  wafcers,  coQcentrated  in  a  narrow  gorge,  charged  at  times 
to  their  full  carrying  capacity  with  heavy  material,  on  occa- 
sions of  great  floods  will  pour  in  volumes  equal,  perhaps,  or 
nearly  so,  to  those  pouring  over  an  equal  space  at  Niagara. 
It  is  said  that  this  proposed  dam  will  be  a  debris-dam,  and 
less  dangerous  than  a  water-dam.  But  Niagara  cannot  be 
said  to  be  a  water-dam  in  any  other  sense  than  the  dam 
proposed  will  be  when  filled,  or  nearly  filled,  with  debris. 
The  danger  shown  by  the  testimony  will  be,  not  so  much 
from  the  pressure  above  as  from  the  force  and  effects  of  the 
water  charged  with  debris,  sometimes  with  stones  of  greater 
or  less  dimensions,  falling  over  and  down  the  dam  so  great 
a  distance.  According  to  the  testimony  of  Hamilton  Smith, 
the  very  intelligent,  competent^  and  reliable  engineer  who 
built  the  English  dam,  there  were  rocks  in  it  of  ten  tons 
weight,  not  a  vestige  of  which  could  be  found  after  the 
breaking  of  the  dam  in  June  last.  They  must  have  either 
been  carried  by  the  floods  down  the  stream,  or  crushed  into 
fragments  by  the  overpowering  forces  brought  to  bear  upon 
them.  And  according  to  the  testimony  of  another  witness, 
who  followed  down  the  Tuba  to  observe  the  effects  of  the 
torrent  resulting  from  the  breaking  of  that  dam,  rocks  of 
much  larger  dimensions,  before  existing  in  the  bed  of  the 
river,  had  wholly  disappeared.  The  facts  stated  show  the 
enormous  resisting  power  required  to  render  an  impound- 
ing dam  perfectly  safe.  Engineers,  as  before  stated,  differ 
as  to  the  practicability  of  building  a  safe  dam  at  that  or 
other  indicated  points.  We  cannot  presume  to  determine 
the  possibilities  of  engineering  skill  in  constructing  these 
restraining  dams,  with  "money  enough"  at  command,  where 
distinguished  engineers  differ  in  opinion  upon  the  problem. 
It  is  enough  for  us  to  know  that  the  matter  rests  in  mere 
opinion,  and  that  the  opinions  of  men  eminent  in  their  pro- 
fession are  not  in  accord  upon  the  question.  It  is  obviously 
impossible  that  the  court  should  determine  in  advance  what 
dams  may  be  built  that  will  be  sufficient,  or  prescribe  any 
conditions  upon  the  fulfilment  of  which  defendants  should 
be  permitted  to  continue  the  acts  complained  of. 
According  to  the  testimony  of  some  intelligent  witnesses, 
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only  about  seveDtj  per  cent  of  the  debris  would  be  retained 
by  any  dam,  as  all  that  the  water  is  capable  of  carrying 
in  suspension  would  pass  over  under  any  circumstances. 
This  percentage  of  the  enormous  quantity  yet  to  be  mined 
would  add  a  great  deal  to  the  amount  now  in  the  streams. 
A  large  amount,  at  all  events,  would  necessarily  pass  over. 

Dams,  such  as  are  proposed,  properly  constructed,  and 
not  carried  too  high,  may  well  be  safe,  and  extremely  valu- 
able in  keeping  back  the  debris  now  in  the  stream,  and 
largely  mitigating  the  injuries  now  existing  and  threatened, 
even  though  utterly  inadequate  to  protect  the  valleys  below, 
in  case  hydraulic  mining  is  continued,  and  enormous  quan- 
tities of  debris  be  added  to  that  already  accumulated.  But 
tiiere  are  no  dams  now  of  any  appreciable  service  in  pro- 
tecting the  rights  of  complainant  from  further  injury,  either 
from  the  debris  already  in  the  streams  or  such  further  ac- 
cumulations as  may  arise  from  a  continuance  of  hydraulic 
miniug  as  now  pursued.  There  is  therefore  no  alternative 
to  granting  an  injunction. 

A  great  deal  has  been  said  about  the  comparative  public 
importance  of  the  mining  interests,  and  also  the  great  loss 
and  inconvenience  to  these  defendants  if  their  operations 
should  be  stopped  by  injunction.  But  these  are  considera- 
tions with  which  we  have  nothing  to  do.  We  are  simpl}"-  to 
•determine  whether  the  complainant's  rights  have  been  in- 
fringed, and  if  so,  afford  him  such  relief  as  the  law  entities 
him  to  receive,  whatever  the  consequence  or  inconvenience 
to  the  wrong-doers  or  to  the  general  public  may  be.  To 
similar  suggestions,  in  Attorney  General  v.  Council  of  Bir- 
mingham, where  the  sewage  of  the  city,  having  a  population 
of  two  hundred  and  fifty  thousand,  was  the  nuisance  com- 
plained of,  the  vice-chancellor  said:  *'Now,  with  regard  to 
the  question  of  plaintiff's  right  to  an  injunction,  it  appears 
to  me  that,  so  far  as  this  court  is  concerned,  it  is  a  matter 
of  almost  absolute  indifference  whether  the  decision  affects 
a  population  of  two  hundred  and  fifty  thousand,  or  a  single 
individual  carrying  on  a  manufactory  for  his  owu  benefit. 
*  *  *  I  am  not  sitting  here  as  a  committee  of  public 
-'-fy,  armed  with  arbitrary  power  to  prevent  what,  it  is 
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Baid,  will  be  a  great  injury,  not  to  Birmivgham  almie,  bat  to 
all  England:  that  is  not  my  function."  (4  Kay  &  J.  539;  see 
also  Stokes  v.  Banbury  Board  of  Health,  1  L.  R.,  Eq.  Gas., 
67.)  So  in  Attorney  General  r,  Colney  Batch  Lunatic  Asylum^ 
the  lord  chancellor  observes :  ^'It  is  said  *  *  *  unless 
the  defendants  are  permitted  to  throw  all  their  sewage  upon 
their  neighbors'  lands,  upon  which  they  have  no  more  right 
to  throw  it  than  into  this  court,  they  cannot  carry  on  the 
asylum  [which  contained  two  thousand  two  hundred  pa- 
tients]; and,  therefore,  they  contend  that  they  must  be  per- 
mitted to  dispose  of  the  whole  of  the  sewage  on  their  neigh- 
bors' lands.  Surely,  the  mere  statement  of  the  proposition 
is  quite  sufficient  to  refute  it.  Nobody  can  suppose  the  law 
of  England  to  be  in  that  state.  It  is  not  to  be  supposed  that, 
because  we  are  told,  as  I  was  told  in  the  case  of  Attome?/ 
General  v.  Birmingham,  that  three  hundred  thousand  people 
will  be  very  much  inconvenienced  if  they  are  not  allowed  to 
use  their  neighbors'  property  without  paying  for  it;  that 
on  that  account  they  are  to  use  their  neighbors'  property 
without  paying  for  it.  *  *  *  This  court  has  merely  to  de- 
cide what  the  law  is  as  it  exists,  and  to  see  that  it  is  duly 
administered;  not  to  order  anything  done  that  is  impossi- 
ble, as  in  the  illustration  I  have  given,  but  to  take  care,  sub- 
ject to  that  modification,  that  persons  shall  be  restrained  from 
€xeid»ing  taiih  a  high  hand  powers  which  they  have  no  right 
in  law  to  exercise."     (4  L.  R.,  Ch.  App.  Gas.,  165.) 

In  these  cases  the  acts  causing  the  nuisance  were  urged 
as  absolutely  necessary  to  the  safety  of  the  people  inter- 
ested— to  three  hundred  thousand  people  in  the  case  of 
the  city  of  Birmingham — but  the  defendants  were  plainly 
informed  that  it  was  not  the  duty  of  the  court  to  point  out 
how  the  nuisance  should  be  avoided,  but  that,  however 
necessary  to  the  safety  or  convenience  of  those  interested 
in  the  continuance,  they  must  find  a  way  to  prevent  the 
nuisances,  or  cease  to  perform  the  acts  which  occasioned 
them.  Gertainly,  the  law  is  not  less  favorable  to  the  pro- 
tection of  the  rights  of  every  man,  under  the  several  express 
constitutional  restrictions  before  referred  to  in  this  country, 
than  it  is  in  England,  where  there  are  no  such  limitations 
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on  the  legislative  power.  And  authority  is  not  wanting  to 
the  same  effect  in  our  own  reports.  In  Weaver  v.  Eureka 
LtiJce  Co.,  15  Cal.  274,  the  court  said:  **It  is  contended 
that,  under  the  circumstances,  the  erection  of  the  dam  was 
justifiable  and  proper,  and  that  the  great  value  of  the  lakes 
as  reservoirs  is  a  suflScient  justification  for  the  injuries  re- 
sulting to  plaintiff.  "We  are  aware  of  no  principle  of  law 
upon  which  such  a  position  can  be  maintained.  *  *  ♦ 
A  comparison  of  the  value  of  conflicting  rights  would  be  a 
novel  mode  of  determining  their  legal  superiority."  And  in 
W{xo7i  V.  The  Bear  River  etc.  Cornpany,  24  Id.  373,  the  court 
said:  **  The  four  remaining  instructions  refused  by  the 
court  are  founded  upon  the  theory  that,  in  the  mineral  dis- 
tricts of  this  state,  the  rights  of  miners  and  persons  own- 
ing ditches  constructed  for  mining  purposes,  are  paramount 
to  all  other  rights  and  interests  of  a  different  character, 
regaidless  of  the  time  or  mode  of  their  acquisition;  thus 
annihilating  the  doctrine  of  priority  in  all  cases  where  the 
contest  is  between  a  miner  or  ditch  owner,  and  one  who 
claims  the  exercise  of  any  other  kind  of  right,  or  the  owner- 
ship of  any  other  kind  of  interest.  To  such  a  doctrine  we 
are  unable  to  subscribe,  nor  do  we  think  it  clothed  with  a 
plausibility  sufficient  to  justify  us  in  combating  it."  But 
authority  is  not  necessary  on  so  plain  a  proposition.  Of 
course,  great  interests  should  not  be  overthrown  on  trifling 
or  frivolous  grounds,  as  where  the  maxim,  De  minimis  uon 
curat  lex,  is  applicable,  but  every  substantial  material  right 
of  person  or  property  is  entitled  to  protection  against  all 
the  world.  It  is  by  protecting  the  most  humble  in  his 
small  estate  against  the  encroachments  of  large  capital  and 
large  interests,  that  the  poor  man  is  ultimately  enabled  to 
become  a  capitalist  himself.  If  the  smaller  interest  must 
yield  to  the  larger,  all  small  property  rights,  and  all  smaller 
and  less  important  enterprises,  industries,  and  pursuits 
would  sooner  or  later  be  absorbed  by  the  large,  more 
powerful  few;  and  their  development  to  a  condition  of  great 
vahie  and  importance,  both  to  the  individual  and  the  pub- 
lic, would  be  arrested  in  its  incipiency. 

But  if  the  comparison  could  be  made  in  this  instance,  it 
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would  be  impossible  to  sny  that  the  interests  of  the  defend- 
antB,  and  of  those  engaged  in  the  same  pursuits,  would  be 
more  important  than  those  of  complainant,  and  such  as  he 
represents  in  this  contest.  The  direct  contrary  is  main- 
tained by  complainant  with  great  force  and  plausibility. 
But  we  have  nothing  to  do  with  this  question  as  to  the  com- 
parative importance  of  the  conflicting  interests  or  the  in- 
convenience to  the  defendants  by  the  stoppage  of  their 
works,  if  they  infringe  the  material  substantial  rights  of 
others.  It  is  the  province  and  imperative  duty  of  the  court 
to  ascertain  and  enforce  the  legal  rights  of  the  complainant, 
no  matter  what  the  consequence  to  defendants  may  be. 
This  duty  no  court  could  evade  if  it  would. 

Since  the  decision  on  the  demurrer,  in  April  last,  the 
anti-debris  association,  their  leadiug  counsel,  and  the  agent 
of  complainant,  doubtless  acting  uuder  the  advice  of  coun- 
sel, have  used  their  influence  with  the  secretary  of  war  to 
induce  him  not  to  expend  the  appropriation  of  two  hundred 
and  fifty  thousand  dollars — made  by  congress  for  **the  im- 
provement and  protection  of  the  navigable  channels  of  the 
Sacramento  and  Feather  rivers,"  in  the  erection  of  a  dam 
at  the  narrows  of  the  Tuba,  for  impounding  the  debris  of 
the  mines;  and  the  secretary  of  war  has,  hitherto,  declined 
to  so  expend  the  appropriation.  It  is  earnestly  urged  by 
defendants,  as  a  last  defense,  that  this  action  of  complain- 
ant, and  his  associates  in  interest,  in  using  their  efforts  to 
obstruct  the  erection  of  a  dam,  intended  to  obviate  the  evils 
complained  of,  should,  in  a  court  of  equity,  deprive  them 
of  any  right  to  an  injunction  which  they  might  otherwise 
have  had.  This  action  may  have  been  extremely  unwise, 
and  we  are  inclined  to  think  it  was,  so  far,  at  least,  as  a 
dam  at  that  point,  of  a  proper  construction  and  safe  height, 
might  afford  protection  against  the  debris  now  in  the 
streams  above,  or  mitigate  the  evils  resulting  from  it — a 
protection  that  in  any  event  is  most  sorely  needed.  But 
we  are  not  prepared  to  say,  in  view  of  their  opinion  as  to 
the  safety  of  such  dams,  supported  by  the  views  of  their 
engineers  and  experts,  and  their  past  experience  in  regard 
to  them,  that  their  op[>osition  to  the  erection  of  a  dam  as  a 
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safe  remedy  against  further  accnmulatioDS  of  Tast  amonots 
of  debris,  that  mnst,  of  necessity,  result  from  a  coDtinu- 
aiice  of  mining  as  now  carried  on,  should  deprive  com- 
))lainant  of  the  more  certain,  safe,  and  effectual  relief  to 
which  he  and  his  associates  consider  themselves  to  be  en- 
titled under  the  law. 

We  do  not  perceive  any  good  reason  why  the  complain- 
ant and  those  in  like  situation  should  not  endeavor  to  cany 
oat  their  own  views  as  to  what  their  safety  requires  as  weU 
lis  defendants  theirs.  They,  and  not  the  defendants,  are 
the  ones  to  suffer  from  any  defective  means  of  protection 
that  may  be  attempted  to  be  carried  out.  We  think  this 
action  constitutes  no  good  ground  for  denying  an  injunc- 
tion. But  if  action  of  this  kind,  under  any  circumstances, 
could  constitute  a  good  answer  to  an  application  for  an  in- 
junction, some  latitude,  surely,  would  be  allowed  to  those 
struggling,  almost  hopelessly,  for  existence  against  impend- 
ing dangers.  We  can  not  deny  an  injunction  on  that 
ground. 

After  an  examination  of  the  great  questions  involved,  as 
careful  and  thorough  as  we  are  capable  of  giving  them,  with 
a  painfully  anxious  appreciation  of  the  responsibilities  rest- 
ing upon  us,  and  of  the  disastrous  consequences  to  the  de- 
fendants, we  can  come  to  no  other  conclusion  than  that 
complainant  is  entitled  to  a  perpetual  injunction.  But  as 
it  is  possible  that  some  mode  may  be  devised  in  the  future 
for  obviating  the  injuries,  either  one  of  those  suggested,  or 
some  other,  and  successfully  carried  out,  so  as  to  be  both 
safe  and  effective,  a  clause  will  be  inserted  in  the  decree 
giving  leave  on  any  future  occasion,  when  some  such  plan 
has  been  successfully  executed,  to  apply  to  the  court  for  a 
modification  or  suspension  of  the  injunction. 

Let  a  decree  be  entered  accordingly. 

Deady,  D.  J.,  concurring.  I  fully  concur  in  the  learned 
and  able  opinion  of  the  circuit  judge  in  both  its  reason  and 
conclusion.  It  exhausts  the  subject,  and  leaves  nothing  to 
be  added,  either  byway  of  statement,  argument,  illustration, 
or  authority. 


Dist.  Cal.]         The  Mining  Debris  Case.  545 


1884.]  Opinion  of  Deady,  J.,  concurring. 

Under  these  circamstances,  but  for  the  magnitude  of  the 
subject  and  the  great  interest  felt  in  the  question,  I  would 
not  deem  it  necessary  to  say  more  than  this.  And  as  it  is, 
I  shall  only  briefly  state  the  conclusions  I  formed  and  set 
forth  at  the  close  of  the  argument,  and  after  the  personal 
examination  of  the  mines,  mining  operations,  waterways, 
and  the  adjacent  country. 

I  am  by  no  means  unconcerned  or  indi£ferent  to  the  effect 
of  this  decision  upon  the  large  capital  invested  in  these 
mines.  But  it  is  a  fundamental  idea  of  civilized  society, 
and  particulavly  such  as  is  based  upon  the  common  law, 
that  no  one  shall  use  his  property  so  as  to  injure  the  right 
of  another — Sic  utere  tuo  ut  alienum  rion  Icedas.  From  this 
salut^u-y  rale  no  one  is  exempt — not  even  the  public — and 
the  defendants  must  submit  to  it.  Without  it  the  weak 
would  be  at  the  mercy  of  the  strong,  and  might  make  right. 

It  is  admitted  by  the  pleadings  and  upon  the  argument  of 
this  case  that  the  defendants,  by  means  of  the  hydraulic 
mining  carried  on  by  them  on  the  head-waters  of  the  Yuba 
river,  materially  aid  in  producing  the  following  results: 

1.  The  water  of  that  stream  and  Feather  and  Sacramento 
is  fonled  so  as  to  be  unfit  for  ordinary  domestic  purposes. 

2.  The  beds  of  these  rivers  are  continually  being  filled 
up  with  the  debris  from  said  mines  so  as  to  seriously  impair 
the  navigation  thereof,  and  cause  them  to  overflow  their 
banks  and  injure  and  destroy  large  portions  of  the  adjacent 
agricultural  lands,  by  washing  away  the  soil  and  improve- 
ments thereon,  or  covering  the  surface  with  said  debris  so 
as  to  render  them  wholly  unfit  for  cultivation. 

3.  The  property  in  the  town  of  Marysville,  at  the  junction 
of  the  Yuba  and  Feather  rivers,  is  ever  in  danger  of  being 
overflowed  and  seriously  damaged  or  destroyed  by  the  floods 
so  caused,  to  prevent  which  the  owners  thereof  are  and 
have  been  compelled  to  construct  and  maintain,  at  a  large 
and  continuing  expense,  levees  around  the  greater  portion 
of  the  town. 

4.  The  fill  in  these  rivers  from  the  deposit  of  debris 
therein  is  materially  and  constantly  increasing  from  year  to 
year,  and  in  the  case  of  an  unusually  high  water  it  may,  and 
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probably  will,  be  greatly  and  suddenly  increased,  so  that  all 
tbe  danger  and  injury  resulting  to  tbe  navigation  of  these 
rivers,  and  the  property  adjacent  thereto,  is  constant,  in- 
creasing, and  will  continue  to  increase  with  the  continuance 
of  the  cause  thereof — the  hydraulic  mining  of  the  defendants 
as  now  practised  and  carried  on. 

Undoubtedly  the  acts  of  the  defendants  constitute  a  pub- 
lic nuisance,  and  the  plaintiff  being  specially  injured  thereby, 
both  in  his  farm  and  city  property,  has  a  clear  right  to  main- 
tain this  suit  for  relief;  and  in  the  consideration  of  the 
questions  which  arise  in  the  case,  he  ought  to  be  regarded, 
not  as  an  isolated  individual  suffering  from  a  particular 
wrong,  but  as  the  representative  of  his  co-sufferers  in  the 
community  from  the  same  wrong  of  which  he  complains. 

The  principal  defense  or  justification  of  this  wrong  rests 
on  three  points: 

1.  That  the  United  States  and  the  state  have  impliedly 
authorized  the  defendants,  and  all  other  hydraulic  miners, 
to  send  their  debris  down  these  rivers  regardless  of  the  in- 
jurious consequences  to  the  navigability  or  the  adjacent 
property; 

2.  That  the  defendants  have  done  the  acts  complained  of 
for  so  long  a  time  and  under  such  circumstances  as  to  ac- 
quire a  prescriptive  right  to  continue  the  same;  and 

3.  That  the  suit  is  bnrred  by  the  statute  of  limitations  of 
the  state.     (Code  Civ.  Proc,  sees.  319,  343.) 

In  the  exercise  of  its  power  to  regulate  commerce  and 
establish  post-roads,  the  United  States  may  impair  tlie 
navigability  of  a  watercourse  within  a  state;  but  it  has  no 
power,  either  as  a  laud-owner  or  sovereign,  to  impair  or 
obstruct  the  navigability  of  such  water  for  the  mere  pur- 
pose of  promoting  or  facilitating  the  working  of  mines 
upon  the  public  lands,  either  by  itself  or  its  grantees. 

The  United  States  have  not  attempted  nor  intended  to 
confer  upon  the  defendants  any  right  or  privilege  to  foul  or 
fill  the  waters  in  question,  or  to  in  any  way  injure  the  prop- 
erty of  another  or  impair  the  use  or  enjoyment  thereof  as 
a  means  of  working  their  mines  or  otherwise.  The  act  of 
July  26,  1866  (13  Stat.  251),  and  the  acts  of  July  9,  1870 
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(16  Stat.  217),  and  May  10,  1872  (17  Stat.  91),  amendatoiy 
thereof,  only  purport  to  allow  the  **  exploration  "and  "occu- 
pation "  of  the  public  mineral  lands  and  to  provide  for  their 
sale  under  certain  circumstances,  subject  to  the  power  of 
the  state  to  make  rules  concerning  **  easements  and  drain- 
age necessary  to  their  complete  development."  Bat  this 
latter  clause  does  not  confer  any  power  over  the  subject 
upon  the  state  which  congress  did  not  possess.  Indeed,  it 
is  only  a  prudential  declaration  of  what  there  ought  never 
to  have  been  any  doubt  about,  that  the  sale  by  the  United 
States  to  the  purchaser  did  not  prevent  the  state  from  exer- 
cising whatever  police  power  it  may  of  right  have  over  the 
subject. 

The  state  has  not  authorized  the  defendants  to  use  these 
waters  or  the  adjacent  lands,  for  the  purpose  of  depositing 
therein  or  thereon  their  mining  debris,  otherwise  than  by 
section  1238,  subdivision  5  of  the  code  of  civil  procedure, 
which  provides  that  ''dumping  places  for  working  mines" 
and  ** outlets  natural  or  otherwise"  for  the  flow  of  tailings 
may  be  taken  under  the  right  of  eminent  domain  as  for  a 
public  use. 

The  supreme  court  of  the  state  has  already  decided  that 
this  subdivision  5  is  unconstitutional  when  applied  to  a  case 
of  a  single  person  seeking  to  condemn  private  property,  as 
a  dumping  or  flowing  place  for  mining  debris.  And  it  is 
difficult  to  see  on  what  ground  a  taking  of  property  by  any 
number  of  persons  for  such  a  purpose  can  be  held  to  be  a 
taking  of  private  property  for  a  public  use.  But  be  that 
^s  it  may,  this  section  does  not  authorize  the  defendants  to 
use  the  plaintiff's  land,  or  the  easement  appurtenant  thereto, 
as  a  dumping  ground  or  flowing  place  for  the  tailings  from 
their  mines  until  the  same  has  been  duly  condemned  for 
that  purpose  and  compensation  made  to  the  owner. 

By  section  3  of  the  act  admitting  the  state  into  tfte  Union 
(19  Stat.  452),  it  is  declared,  '*  that  all  the  navigable  waters 
within  the  state  shall  be  common  highways."  If  these 
words  mean  anything,  the  state  is  thereby  restrained  from 
obstructing  or  authorizing  obstructions  to  the  navigation  of 
the  Feather  and  Sacramento,  which  shall  prevent  their 
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beiDg  used  as  common  highways,  according  to  their  capacity 
and  condition  when  the  state  was  admitted.  (See  Hatch  v. 
WaUamet  Iron  Bridge  Co.,  7  Saw.  127.) 

The  defendants  have  no  prescriptive  right  to  do  the  acts 
complained  of. 

And,  first,  there  is  no  such  continuity  of  possession,  oc- 
cupation, or  use  between  these  defendants  and  the  many 
persons  who  may  have  preceded  them  in  the  occupation  or 
working  of  the  mines  in  this  region,  and  the  commission  of 
similar  wrongful  acts  to  the  injury  of  the  plaintiff  or  his  co- 
safferers,  so  as  to  entitle  them  to  claim  the  benefit  of  such 
acts  or  the  time  occupied  by  them  in  support  of  their  plea 
of  prescription.  But  as  the  rule  is,  that  the  use  of  an  ease- 
ment for  such  time  as  the  statute  makes  an  adverse  posses- 
sion a  bar  to  the  recovery  of  the  possession  of  the  premises 
establishes  a  prescriptive  right  thereto,  this  question  is  not 
material,  as  the  defendants  appear  to  have  been  in  the  use 
of  the  rivers  and  adjacent  lands  for  the  flow  and  deposit  of 
their  tailings  for  five  years  before  the  commencement  of 
this  suit.  But  this  is  a  public  nuisance.  No  one  can  ac- 
quire a  right  by  prescription  to  commit  a  public  nuisance 
as  against  the  public;  and  I  think  the  better  opinion  is, 
that  an  individual  who  sustains  a  special  injury  from  such 
nuisance  may  maintain  a  suit  for  its  abatement  or  an  in- 
junction to  restrain  its  further  commission  without  refer- 
ence to  the  lapse  of  time. 

But  it  is  essential  to  a  prescriptive  right  to  an  easement 
in  or  upon  the  property  of  another  that  the  owner  should 
acquiesce  in  the  use.  While  five  years'  uninterrupted  use  of 
the  waters  of  the  Tuba  and  Feather  by  the  defendants,  as  a 
place  of  flow  and  deposit  for  the  debris  of  their  mines,  so  as 
to  fill  the  channels  to  a  depth  of  no  more  than  ten  feet, 
might  under  some  circumstances  be  sufficient  evidence  of 
an  acquiescence  in  such  use  by  the  plaintiff,  it  is  not  evi- 
dence of  his  acquiescence  in  the  use  of  such  waters  for  that 
purpose,  so  as  to  fill  their  channels  to  a  depth  of  eleven, 
twelve,  or  more  feet.  The  difference  of  one  foot  in  fill  may 
make  a  very  material  difference  in  the  result  to  the  plaintiff, 
both  as  to  the  navigation  of  the  rivers  and  the  depth  and 
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extent  of  the  couseqaent  overflow  and  deposit  on  the  adja- 
cent lands. 

In  the  case  of  a  continuing  and'  increasing  trespass,  it 
would  be  both  illogical  and  unjust  to  infer  an  acquiescence 
in  th*e  latter  and  more  injurious  act,  merely  from  an  acqui- 
escence, actual  or  presumed,  in  the  earlier  and  less  harmful 
one. 

Now,  the  evidence  in  the  case  shows  beyond  a  doubt  that 
the  fill  of  the  rivers,  and  the  consequent  overflow  and  spread 
of  the  tailings,  has  increased  year  by  year,  for  the  past  ten 
years.  And  if  the  defendants  continue  to  work  their  mines 
as  they  have  done,  this  increase  may  reasonably  be  expected 
to  go  on  from  year  to  year,  requiring  an  additional  outlay 
for  the  erection  and  elevation  of  levees  each  year,  and  caus- 
ing greater  risk  and  danger  to  the  persons  and  property  in 
their  vicinity. 

There  is  no  direct  evidence  of  acquiescence  in  this  case; 
and  there  is  really  little  or  no  reason  in  the  circumstances 
for  saying  that  the  plaintiff  or  the  community  affected  by 
the  deposit  of  mining  debris  in  these  waters  ever  acquiesced 
in  any  proper  sense  of  that  term  in  the  conduct  or  state  of 
things  which  has  finally  resulted  so  injuriously  to  him  and 
them.  Bather,  it  may  be  said,  that  they  have  borne  a  bur- 
den— not  so  heavy  or  dangerous  at  first,  but  gradually 
growing  more  so,  until  it  has  become  intolerable — which, 
owing  to  the  state  of  things  heretofore  existing  in  California, 
they  could  not  well  avoid  if  they  would. 

But  as  the  developments  of  later  years,  following  the  in- 
troduction into  the  mines  of  those  wonderful  hydraulic 
engines,  **The  Monitor"  and  **  Little  Giant,"  throwing  a 
stream  of  water  upon  the  gravel  and  sand  banks  in  some 
instances  of  nine  inches  in  diameter,  under  a  pressure  of 
from  two  hundred  to  five  hundred  feet,  have  shown  the 
serions  character  of  the  injury  produced  and  threatened  to 
be  produced  by  this  Titanic  and  unlimited  washing  of  the 
mountains  into  the  rivers  and  on  to  the  adjacent  lands,  the 
agricultural  and  commercial  interests  and  communities  in- 
juriously affected  thereby  have  begun  to  make  themselves 
heard  where  once  the  temporary  convenience  and  individual 
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will  of  the  miner  was  the  only  law.  Since  then  the  persons 
suflfering  from  this  wrong  have  objected  and  protested 
against  its  continuance  in  many  ways,  until  finally  they 
have,  in  the  person  of  this  plaintiff,  appealed  to  this  court 
for  the  relief  to  which  they  are  entitled. 

There  is  no  statute  of  limitations  applicable  to  this  suit. 
Section  319  of  the  code  of  civil  procedure  of  California, 
cited  by  the  defendants,  is  confined  to  actions  involving  the 
right  to  the  actual  possession  of  or  the  title  to  real  property, 
and  not  a  mere  easement  in  the  land  of  another.  When, 
by  lapse  of  time,  accompanied  by  an  undisturbed  nser,  a 
party  acquires  an  absolute  right  to  such  easement,  he  is 
said  to  be  entitled  by  prescription. 

On  the  argument,  counsel  for  the  defendants  insisted  that 
dams  could  be  built  on  the  Yuba,' above  the  valley,  as,  for 
instance,  at  a  place  called  *'The  Narrows,"  just  above 
Smartsville,  that  would  prevent  the  flow  of  debris  from  the 
mines  and  permanently  detain  them  in  the  mountain  courses 
of  the  river;  and  upon  this  assumption  it  was  asked  that  if 
the  court  found  that  the  defendants  were  committing  a  nui- 
sance to  the  injury  of  the  plaintiff,  as  alleged  in  the  bill,  it 
would,  instead  of  enjoining  them  directly,  require  them  to 
construct,  or  cause  to  be  constructed,  dams  sufficient  to 
impound  their  debris  in  the  bed  of  the  stream  before  it 
reaches  the  valley,  and  in  the  mean  time  allow  them  to 
operate  their  mines  as  at  present.  In  other  words,  the 
court  is  asked  to  allow  the  defendants  to  continue  the  com- 
mission of  the  nuisance  unrestrained  until  they  can  try  the 
experiment  of  abating  or  preventing  it  by  means  of  a  dsim. 

In  my  judgment,  this  would  be  a  most  lame  and  impotent 
conclusion  from  the  premises.  If  the  defendants  can  de- 
vise and  carry  out  some  lawful  plan  for  impounding  their 
debris  in  the  mountains,  they  are  at  liberty  to  do  so,  so  far 
as  the  plaintiff  is  concerned,  but  the  experiment  ought  not 
to  be  tried  at  his  expense  or  by  the  denial  or  postpone- 
ment of  the  relief  to  which  he  is  now  entitled.  The' 
injunction  which  the  plaintiff  seeks  will  not  prevent  the 
defendants  from  building  dams,  if  they  are  otherwise  en- 
titled to  do  so,  or  from  ultimately  working  their  mines  if 
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it  is  found  that  by  such  means  it  can  be  done  without  injury 
to  the  plaiuti£f. 

Whether  a  dam  can  be  constructed  to  stand  the  pressure 
to  which  it  will  necessarily  be  subject  under  these  circum- 
stances, and  whether  it  will  be  of  any  material  use  in  pre- 
venting the  flow  of  the  debris  and  tUe  filling  of  the  river 
below,  are  questions  upon  which  I  am  not  fully  advised. 
But  from  the  evidence  in  the  case,  and  my  observations  of 
the  premises,  I  am  strongly  impressed  with  the  belief,  that 
sufficient  of  the  debris  would  still  pass  over  the  dam  in 
suspension  with  the  water  to  maintain  and  even  increase 
the  present  fill  of  the  river. 

Besides,  it  is  a  very  serious  question  in  my  mind  whether 
any  person  or  community  can  or  ought  to  be  required  to 
submit  to  the  continuous  peril  of  living  under  or  below 
such  a  dam  as  this  must  necessarily  be,  if  it  is  made  high 
enough  to  impound  the  coarser  material;  and  this  merely 
for  the  convenience  of  another  person  or  persons  in  the  pur- 
suit of  his  or  their  private  business.  It  may  be  likened, 
at  least,  to  living  in  the  direct  pathway  of  an  impending 
avalanche. 

I  think  the  plaintiff  is  entitled  to  the  relief  asked,  and 
concur  in  the  decree  ordered. 


H.  M.  McCuNE  V.  The  Northern  Pacific  Rail- 
way  Company. 

Circuit  Court,  District  op  Oregon. 
January  9,  1884. 

1.  Motion  FOR  New  Trial — Defense  not  Made  to  Jury. — Where  a  party 
haa  a  defense  to  an  action  arising  out  of  the  testimony  in  the  case^  and 
omits  to  present  it  to  the  jury,  but  relies  upon  a  defense  involving  a  dif- 
ferent, if  not  inconsistent,  conclusion  from  the  testimony,  a  new  trial  will 
not  be  grantetl  to  enable  him  to  submit  the  case  to  another  jury  upon 
this  untried  question,  unless  it  clearly  appears  from  the  evidence  that  he 
is  entitled  to  a  verdict  on  that  ground,  and  then  only  upon  the  payment 
of  the  costs  of  the  first  trial. 
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Before  Deady,  District  Judge. 

31r.  William  H.  Effinger  and  Mr.  Arthur  C,  Emmons,  for 
the  plaintiff. 

Mr.  Biifnz  MdJlory^  for  the  defendant. 

Dead'y,  J.  The  plaintiff,  a  citizen  of  Indiana,  brought  this 
action  against  the  defendant,  a  corporation  formed  under  a 
hiw  of  the  United  States,  to  recover  ten  thousand  doHars 
damages,  for  an  injury  to  his  person,  occasioned  by  a  fall 
from  an  unfinished  bridge,  on  which  he  was  at  work  for  the 
defendant,  which  fall  was  caused  by  the  negligence  of  the 
defendant  in  providing  the  scaffolding,  whereon  the  plaintiff, 
in  the  course  of  his  employment,  was  required  to  work;  and 
without  any  negligence  on  the  part  of  the  plaintiff. 

The  answer  of  the  defendant  contains  a  denial  of  any  neg- 
ligence in  the  premises  on  its  part,  and  a  plea  or  defense 
that  the  injury  complained  of  was  caused  by  the  negligence 
of  the  plaintiff. 

The  cause  was  tried  with  a  jury  on  November  15th  and 
16th,  and  there  was  a  verdict  for  the  plaintiff  for  two  thou- 
sand five  hundred  dollars.  And  now  the  defendant  moves 
the  court  for  a  new  trial  on  the  ground:  1.  That  the  evidence 
is  insufficient  to  justify  the  verdict;  and  2.  For  errors  of  law 
occurring  at  the  trial. 

On  the  argument  of  the  motion  the  second  ground  was 
not  pressed,  and  the  only  point  relied  on  is,  that  the  verdict 
should  have  been  for  the  defendant  because  the  testimony 
did  not  warrant  the  conclnsion  that  the  injury  to  the  plaint- 
iff was  caused  by  the  negligence  of  the  defendant,  but  that 
upon  the  whole  evidence  the  reasonable  conclusion  is  that 
the  injury,  if  not  caused  by  the  plaintiff's  carelessness,  was 
the  result  of  accident,  for  which  no  one  is  to  blame. 

The  evidence  given  on  the  trial  goes  to  show  that  the 
plaintiff  was  injured  while  working  on  the  defendant's  bridge 
at  the  second  crossing  of  Clarke's  fork  of  the  Columbia 
river,  in  Missoula  county,  Montana,  on  March  2,  1883;  that 
'  -^  had  been  in  the  employ  of  the  defendant  for  nearly  three 
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years  prior  thereto — most  of  the  time  with  the  engineers — 
and  about  half  a  mouth  on  fche  bridge,  daring  which  period 
lie  had,  by  overwork^  put  in  nineteen  days'  hibor;  and  that 
two  bents  of  the  bridge  of  two  stories  each,  of  about  twenty 
feet  across  and  the  same  distance  apart,  were  then  raised 
on  the  west  bank  of  the  river. 

When  the  two  lower  of  these  bents  were  raised,  they 
were  held  in  position  by  means  of  a  gang-plank  and  three 
or  four  pieces  of  timber,  called  stay-laths,  laid  across  from 
bent  to  bent  and  spiked  down  to  the  caps.  This  plank  was 
four  by  sixteen  inches  in  size^  and  placed  somewhat  to  the 
left  of  the  middle  of  the  caps,  while  the  stays  were  laid  on 
either  side  of  the  plank  and  about  three  feet  apart.  These 
stays  were  poles  of  green  fir  trees,  from  four  to  six  inches 
in  diameter,  and  had  been  cut  in  the  woods  near  by,  within 
two  weeks,  by  the  plaintiff  and  others,  under  the  direction 
of  the  foreman  of  the  work.  Both  they  and  the  plank  were 
intended  primarily  to  hold  the  lower  bents  in  position  while 
the  upper  ones  were  being  raised  and  the  girders  put  in 
place;  but  they  were  also  necessarily  used  as  scaffolding 
during  these  operations,  particularly  the  plank,  and  none 
other  was  furnished.  When  the  plank  and  stays,  were 
spiked  upon  the  lower  bents,  the  top  bents  were  then 
raised  upon  them — the  cap  of  the  former  serving  as  the  sill 
of  the  latter.  The  top  bents  consisted  of  a  cap  and  four 
posts  each,  about  twelve  inches  square.  When  the  bents 
were  in  position  and  stayed,  two  girders  were  laid  across 
the  lower  story  from  cap  to  cap,  next  to  the  outer  post, 
and  spiked  down  as  a  permanent  stay  or  tie. 

On  the  occasion  in  question,  the  first  girder  was  being 
placed  on  the  two  bents  next  to  the  river.  Several  men 
were  engaged  at  the  work,  including  the  plaintiff.  The 
girder  was  put  upon  a  dolly  and  pushed  along  from  the 
direction  of  the  bank  on  the  gang-plank  until  the  further 
end  was  pretty  well  across  the  space  between  the  bents, 
when  it  was  swung  diagonally  around  and  turned  over  on 
its  edge — the  men  standing  on  either  side  of  it  on  the  gang- 
plank, cap,  and  stays,  as  they  could  or  was  convenient — 
then  taking  hold  of  it  with  their  cant-hooks  and  launching 
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it  along  in  the  direction  required.  When  the  further  end 
of  the  girder  was  upon  the  further  cap,  and  just  to  the  left 
of  the  post  next  to  the  outside  one,  the  plainti£f,  who  was 
on  the  the  right  of  the  girder,  and  the  furthest  man  for- 
ward on  that  side,  stepped  from  the  cap  around  and  outside 
of  the  inner  post,  onto  the  end  of  the  stay,  which  projected 
beyond  the  cap  some  three  or  four  feet,  for  the  purpose  of 
milking  room  for  the  man  immediately  behind  him,  and 
taking  hold  of  the  girder  near  the  end  with  hi?  hook,  and 
helping  put  it  into  place.  As  he  stepped  upon  it,  and  be- 
fore he  put  his  hook  to  the  girder,  the  stay  broke  and  let 
him  fall  onto  the  stones  and  frozen  ground  beneath,  a  dis- 
tance of  about  twenty  feet,  whereby  his  left  hip  was  tempo- 
rarily injured,  and  his  left  arm  permanently  disabled,  by 
the  fracture  of  the  olecranon  or  head  of  the  elbow. 

The  case  was  tried  by  the  defendant  upon  the  theory  that 
the  stays  were  not  sufficient  for  scaiFolding,  and  were  not 
intended  to  be  so  used,  and  that  the  defendant  was  guilty 
of  negligence  in  steppiug  upon  the  stay,  as  he  did,  which 
negligence  was  the  cause  of  his  injury.  But  the  weight  of 
the  evidence  is  directly  contrary  to  this  theory.  Nor  is  it 
apparent  how  the  defendant  could  escape  the  charge  of 
negligence  in  the  matter  of  providing  sufficient  scaffolding 
wheieon  to  do  this  work,  unless  these  stays  were  fit  for  the 
purpose.  No  proof  was  offered  on  either  side  as  to  the 
probable  strength  of  such  timbers,  but  I  think  it  common 
knowledge  upon  which  the  court  and  jury  may  act  without 
further  evidence,  that  a  sound  fir  tree  from  four  to  six 
inches  in  diameter  would  support  the  weight  of  the  plaintiff 
(one  hundred  and  sixty-five  pounds)  and  much  more.  The 
only  apparent  danger  in  using  these  stays  as  scaffolding 
arose  from  their  shape,  and  not  their  want  of  strenc^th. 
Being  round  and  comparatively  small,  a  person  was  liable 
to  lose  his  balance  and  fall  from  them,  and  if  any  one  had 
been  injured  by  such  means  it  is  not  apparent  how  the  de- 
fondant  could  have  escaped  liability  therefor  on  the  ground 
of  not  having  provided  sufficient  scaffolding.  And  in  my 
judgment,  there  ought  to  have  been  at  least  three  planks 
thrown  across  the  opening  between  the  bents — one  in  each 
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space  between  the  posts — before  any  work  was  attempted 
thereon.  On  his  examination  in  chief,  the  plaintiff  said  that 
after  his  fall  he  examined  the  broken  stay  at  a  distance  of 
twenty  feet  from  it,  meaning,  as  I  suppose,  from  the  ground 
where  he  fell  to  the  top  of  the  bent  where  it  broke,  and  that 
it  broke  nearly  square  off,  and  appeared  to  be  a  fresh  break; 
but  upon  re-examination  by  his  counsel,  and  in  answer  to  a 
direct  question,  he  said  that  he  looked  at  it  '^afterward" 
and  he  thought  ''it  had  a  crack  on  top.*' 

It  does  not  appear  from  the  evidence  whether  this  impres-* 
sion,  that  the  stay  was  cracked  on  top,  was  received  at  the 
examination  when  he  thought  it  was  a  fresh  break  or  ''after* 
ward,"  and  if  so,  how  long;  nor  does  it  appear  whether  the 
end  of  the  stay  fell  to  the  ground  with  the  plaintiff,  as  it 
would  if  it  had  broken  square  off,  or  whether  it  was  simply 
split  down  and  remained  attached  to  the  stay  at  the  bent. 

Tlie  plaintiff  appears  to  have  been  removed  irom  the  lo- 
cality to  a  hospital  immediately  after  the  injury,  and  it  does 
not  appear  that  he  was  ever  on  the  ground  again.  And  sup- 
posing, as  is  probable,  that  his  only  examination  of  the  break 
in  the  stay  was  a  cursory  glance  upward,  as  he  hiy  on  the 
ground,  to  the  top  of  the  bent  where  the  fracture  occurred, 
I  do  not  think  much  reliance  can  be  placed  on  his  impres- 
sion as  to  whether  the  break  was  altogether  a  fresh  one  or 
not. 

Tlie  defendant  was  in  the  possession  of  the  stay  when  it 
broke,  and  ought  to  be  able  to  produce  it  or  account  for  it, 
or  produce  a  witness  who  had  examined  it  carefully  and 
could  testify  as  to  its  condition.  But  it  offered  no  evidence 
on  the  subject,  nor  any  excuse  for  not  doing  so. 

The  foreman  was  on  the  ground  at  the  time  of  the  occur- 
rence, and,  in  justice  to  both  parties,  ought  to  have  looked 
into  the  circumstances  of  the  case  with  a  view  of  ascertain- 
ing how  the  casualty  occurred  and  who  was  to  blame  for  it, 
if  any  one;  and  presumably  he  did  so.  But  although  he 
was  called  as  a  witness  by  the  defendant,  no  question  was 
asked  him  on  the  subject. 

No  question  was  made  on  the  trial,  but  that  Mr.  Ander- 
son, the  foreman  or  superintendent  of  this  work,  stood  in 
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the  pliice  of  the  defendant,  and  that  his  negligence,  if  any, 
vas  the  negligence  of  the  defendant;  but  the  same  was  tac- 
itly conceded,  and  the  court  so  instructed  the  jury.  The 
defendant  did  not  ask  for  any  special  instruction  to  the  jury, 
nor  take  any  exceptions  to  the  charge  as  given  them  by  the 
court,  but  was  content  with  the  presentation  and  argument 
of  its  case  to  the  jury  upon  the  question  of  fact,  that  the 
stay-luths  were  not  used  or  intended  to  be  used  for  scaffold- 
ing, and  therefore  the  plaintiff  was  guilty  of  negligence  in 
attempting,  as  he  did,  to  use  one  of  them  for  that  purpose. 

And  in  this  connection,  the  court  said  to  the  jury:  "This 
case  must  turn  upon  the  question.  Was  the  negligence  in 
regard  to  the  stay-lath  the  negligence  of  the  defendant  or 
the  plaintiff?  or  was  the  injury  the  result  of  an  accident,  for 
which  neither  party  is  to  blame?  If  you  find  that  the  in- 
jury sustained  by  the  plaintiff  was  caused  by  the  negligence, 
in  this  respect,  of  the  defendant,  your  verdict  should  be  for 
the  plaintiff;  but  if  you  find  that  such  injury  was  caused  by 
the  negligence  of  the  plaintiff,  or  that  it  was  the  result  of 
accident,  then  your  verdict  should  be  for  the  defendant.*' 

On  the  proposition  that  the  stays  were  not  used  or  in- 
tended to  be  used  as  scaffolding,  the  case,  on  the  evidence, 
was  clearly  against  the  defendant;  and  a  verdict  for  the 
plaintiff  on  that  issue  ought  not  to  be  disturbed  by  the 
court.  But  it  appears  to  me  that  the  question  of  whether 
this  injury  was  the  result  of  accident  is  not  so  clear.  And 
if  the  defense  had  been  made  to  the  jury  on  that  groundi 
the  verdict  might  have  been  different. 

-  But  in  the  consideration  of  the  question,  weight  must  be 
given  to  the  fact  that  the  defendant,  with  the  apparent  abil- 
ity to  show  the  actual  condition  of  the  stay  at  the  (ime  of 
the  full,  failed  to  do  so,  or  give  any  excuse  therefor. 

And  then,  ought  the  court  to  grant  a  new  trial  to  enable 
the  defendant  to  submit  the  case  to  another  jury  upon  the 
proposition  that  the  injury  was  the  result  of  accident,  not- 
withstanding it  might  have  done  so  on  the  former  trial  ?  It 
may  be,  if  there  was  no  room  for  doubt  or  difference  of 
opinion  on  this  question,  that  the  court  ought  to^grant  a 
new  trial  upon  the  condition  that  the  defendant  pay  the  cost 
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of  the  former  oue,  in  which  it  was  fairly  cast  upon  the  case 
as  then  presented  by  it. 

But  it  does  not  appear  that  the  case  is  so  clearly  one  of 
accident  that  it  would  be  the  duty  of  the  court  to  instruct 
the  jury  to  find  a  verdict  for  the  defendant  on  that  ground. 
For,  if  possible,  it  is  highly  improbable  that  a  fir  pole  or 
tree,  at  least  four  inches  in  diameter,  broke  oflf  or  split 
down  close  to  the  cap  of  the  bent  simply  with  the  plaintiff's 
weight,  unless  it  was  originally  defective  or  had  since  been 
injured  in  some  way.  And  in  either  case,  the  injury  might 
be  the  result  of  accident  or  the  negligence  of  the  plaintiff 
or  defendant.  For  instance,  if  the  defective  condition  of 
the  stay  could  not  have  been  known  and  provided  against 
by  the  defendant,  by  the  exercise  of  ordinary  prudence  and 
diligence,  the  fall  of  the  plaintiff  therefrom  was  so  far  an 
accident,  for  which  the  defendant  is  not  responsible.  But  if 
the  defendant  could  by  such  means  have  prevented  the  in- 
jury, then  it  is  liable  therefor.  And  if  the  defect  was  so 
apparent  that  the  plaintiff,  by  the  exercise  of  ordinary  pru- 
dence and  diligence,  under  the  circumstances,  ought  to  have 
observed  it,  and  not  gone  upon  the  stay,  then  his  negligence 
contributed  to  the  result,  and  the  defendant,  however  negli- 
gent, is  not  liable  to  him  for  the  injury. 

So  that  it  cannot  be  said  upon  the  evidence  that  this  is  a 
clear  case  of  accident.  The  most  that  can  be  said  is  that  a 
jury  might  find  it  so,  but  probably  would  not.  And  upon 
the  consideration  of  the  defense  of  accident,  the  farther 
question  would  arise.  Ought  not  the  defendant  to  have  pro- 
vided a  safer  and  better  kind  of  scaffolding  than  it  did  ?  In 
my  judgment,  there  ought  at  least  to  have  been  a  timber  or 
plank,  like  the  one  called  the  gang-plank,  laid  across  from 
bent  to  bent  in  each  of  the  three  spaces  between  the  posts, 
instead  of  only  one  and  those  few  round  poles  or  stays. 
This  would  have  given  only  four  feet  in  width  of  scaffold  to 
twenty  feet  in  width  of  operation. 

I  know  the  witnesses  said  that  this  bridge  was  scaffolded, 
in  this  respect,  in  the  same  way  that  the  other  bridges  were 
that  were  built  on  the  road.  But  that  does  not  settle  the 
question,  by  any  means,  of  what  is  sufficient  scaffolding. 
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And  in  as  simple  a  matter  as  this,  tbe  court  and  jury  can 
see  for  themselves  that  the  scaffolding  in  this  ca^e  was  in- 
sufficient in  both  character  and  quantity. 

The  only  ground  upon  which  this  motion  can  be  allowed 
was  correctly  stated  on  the  argument  by  the  counsel  for  tbe 
defendant.  It  is  this:  The  motion  must  be  allowed,  if  upon 
the  trial  the  court,  at  the  request  of  the  defendant,  would 
have  been  bpund  to  instruct  the  jury  to  find  for  it  for  the 
reason  that  it  appeared  beyond  a  question,  from  the  evi- 
dence, that  the  injury  to  the  plaintiff  is  the  result  of  acci- 
dent, and  not  the  negligence  of  the  defendant. 

But  in  my  judgment  the  case  is  open  to  question  on  this 
point,  and  the  court  must  have  refused  tbe  instruction  and 
submitted  the  question  to  the  jury. 

The  defendant  having  chosen  to  put  the  case  to  the  juiy 
on  the  ground  that  the  plaintiff  was  guilty  of  negligence  in 
attempting  to  use  the  stay-lath  as  a  scaffold  under  any  cir- 
cumstances, and  it  not  appearing  certain  that  a  different 
result  would  follow  from  a  trial  in  which  the  defense  would 
rely  on  the  proposition  that  the  injury  to  the  plaintiff  was 
the  result  of  accident,  the  motion  for  a  new  trial  is  denied. 


John  Gilmore  v.  The  Northern  Pacific  Bail- 
way  Company. 

CiRcurr  Court,  District  op  Obbgon. 
January  14,  1884. 

1.  Injury  Caused  by  Negligence  of  Fkllow-skrvants.— The  rule  first 
suggested  in  PrieMly  v.  FoxcUr,  3  Mee.  &  W.  (1837),  1,  that  a  master 
who  has  exercised  due  care  and  skill  in  the  employment  and  retention 
of  his  servants  is  not  re8i)onsible  for  an  injury  sustained  by  one  of  them 
in  the  course  of  his  employment  by  the  negligence  of  another^  however 
distinct  the  grade  or  different  the  labor  of  such  servauts,  or  how  widely 
separated  the  locality  of  their  several  employments,  is  being  modified  by 
tl)e  course  of  judicial  opinion  and  decision,  so  as  to  meet  the  ends  of 
justice  in  cases  since  arising  of  corporations  and  others  engaged  in  varied 
and  widely  extended  operations  under  one  nominal  and  invisible  head, 
but  in  reality  divided  into  separate  pai'ts  or  divisions,  under  the  direo 
tion  and  control  of  local  bosses,  superintendents,  or  heads  of  depart- 
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ments,  who  to  all  intents  and  purposes  represent  and  stand  for  the  cor- 
poration with  practically  unqualified  power  to  employ,  direct,  and 
discharge  workmen,  and  to  provide  the  necessary  material  and  appli- 
ances for  their  convenient  and  safe  employment. 

2.  When    Fellow-servant   Stands    fob   Master.— It  seems  well  estab- 

libhed  that  a  master  is  responsible  to  his  servant  for  an  injury  sustained 
by  him,' without  his  fault,  in  consequence  of  the  negligence  of  a  fellow- 
servant:  1.  When  the  latter,  having  authority  over  the  former,  orders 
him  to  do  an  act  not  "within  the  scope  of  his  employment,  whereby  he  is 
exposed  to  a  danger  not  contemplated  in  his  contract  of  service,  and  he 
is  injured  in  so  doing;  2.  Where  the  master  has  charged  the  latter  with 
the  duty  of  providing  proper  material  and  appliances  for  carrying  on  a 
work  in  which  he  is  personally  engaged  with  the  former  or  not,  and  by 
the  neglect  to  do  so  he  is  injured. 

3.  Ca.se  IX  Judgment. — In  February,  1883,  the  Northern  Pacific  Railway 

Company  was  engaged  in  constructing  its  road  through  western  Mon- 
tana, and  had  many  gangs  of  men,  numbering  not  less  than  fifty  cac]i, 
at  work  on  the  line  of  the  route,  at  from  tliree  to  five  miles  apart, 
under  the  control  and  direction  of  foremen  or  local  bosses,  with  the 
power  to  employ  and  discharge,  subject  themselves  to  the  control  ot 
a  general  superintendent  and  assistant,  who  passed  along  the  route  and 
ijispected  the  camps  at  certain  periods;  some  of  these  gangs  used  giant- 
powder  for  blasting  the  rocks  and  frozen  earth,  and  in  such  case  the 
foreman  -was  charged  specially  with  the  duty  of  handling  the  powder 
and  thawing  it  when  frozen;  the  general  superintendent  was  aware  of 
the  danger  of  thawing  powder  before  a  fire,  and  had  given  general 
notice  not  to  do  it,  and  provided  a  safe  appliance,  called  a  heater, 
for  the  purpose,  subject  to  the  requisition  of  the  local  boss;  the 
plainti fi"  was  employed  as  a  common  laborer  in  one  of  these  gangs 
where  powder  was  always  thawed  without  a  heater  before  the  fire, 
and  wliile  assisting  in  so  thawing  powder  by  direction  of  the  local 
boss,  was  injured  by  its  explosion.  IJeldt  that  the  local  boss,  so  far, 
stood  in  the  place  of  the  defendant,  and  that  the  ne<4lect  of  the  fonner 
to  obtain  and  use  the  proper  appliance  for  thawing  powder,  and  his 
directing  the  plaintiff  to  assist  in  thawing  powder  without  the  security 
of  such  appliance,  were  wrongful  acts  for  which  the  defendant  is 
responsible  to  the  plaintiff  so  far  as  he  was  injured  thereby. 

Before  Deady,  District  Judge. 

Ulr.  JfilUam  H.  Ilffivgei*  and  Arthur  C.  Emmons,  for  tlie 
plaintiff. 

ilr.  Eu/us  MaUory,  for  the  defendants. 

Deady,  J.     This  action  was  brought  by  the  plaintiff,  a 
citizen   of  Oregon,  against   the   defendant,  a  corporation 
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formed  under  a  law  of  the  Uuited  States,  to  recover  the 
Rum  of  twenty-five  thousand  dollars  damages,  for  serious 
bodily  injuries,  sustained  by  bim  on  February  13,  1883,  at 
Horse  Plains,  Missoula  county,  Montana,  wbile  in  tbe  em- 
ploy of  the  defendant  as  a  hiborer  in  and  about  the  con- 
Ktruction  of  its  railway,  by  reason  of  the  negligence  and 
unskilfulness  of  the  defendant  in  attempting  to  thaw  a 
quantity  of  giant-powder  before  an  open  fire,  whereby  the 
same  was  suddenly  exploded;  and  without  any  negligence 
or  fault  on  the  part  of  the  plaintiff. 

The  answer  of  the  defendant  contains  a  denial  of  all  the 
allegations  of  the  complaint  and  a  plea  or  defense  that  the 
injury  suffered  by  the  plaintiff  **  was  caused  and  occa- 
sioned" by  his  own  ''fault,  carelessness,  and  negligence," 
and  that  of  "his  co-laborers  and  fellow-servants;"  and 
without  the  fault  of  the  defendant.  The  case  was  tried  with 
a  jury  on  November  21st,  and  th0re  was  a  verdict  found  for 
the  plaintiff  in  the  sum  of  four  thousand  five  hundred  dol- 
lars. The  defendant  now  moves  for  a  new  trial  on  the 
grounds:  1.  Insufficiency  of  the  evidence  to  justify  the  ver- 
dict; and  2.  Error  in  law  occurring  at  the  trial. 

On  the  argument  of  the  motion,  the  first  ground  was 
nbandoned,  it  being  admitted  that  the  injury  to  the  plaintiff 
was  the  direct  result  of  the  negligence  of  the  foreman,  and 
tbe  only  point  made  in  support  of  it  is  that  the  court  erred 
in  not  instructing  the  jury  as  requested  by  the  defendant, 
that  if  the  defendant  exercised  reasonable  care  in  the  em- 
ployment and  retention  of  Cortin  as  foreman,  and  provided 
bim  or  placed  at  his  control  a  safe  appliance  for  thawing 
giant-powder,  of  the  most  approved  kind,  and  one  that  is  in 
general  use  for  that  purpose,  the  plaintiff  is  not  entitled  to 
recover;  or,  in  other  words,  that  Cortin,  the  boss  of  the 
gang  in  which  the  plaintiff  was  at  >vork,  was  only  his  fellow- 
servant,  and  therefore  the  defendant  is  not  responsible  for 
any  injury  sustained  by  the  plaintiff  through  or  by  means 
of  such  foreman's  fault  or  negligence. 

On  the  trial  it  appeared  from  the  evidence  that  the  plaint- 
iff is  a  man  about  forty-three- years  of  age,  accustomed  to 
labor  with  a  pick  and  shovel,  and  that  he  was  in  the  employ 
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of  defendant  as  such  laborer  from  April  7, 1882,  to  the  date 
of  his  injury;  that  a  great  many  gangs  of  men,  numbering 
fifty  or  more  each,  were  at  this  time  in  the  employ  of  the 
defendant  in  this  region,  engaged  in  the  construction  of  its 
road,  at  points  from  three  to  five  miles  apart,  under  the  di- 
rection and  control  of  local  bosses,  who  had  the  power  to 
employ  and  discharge  the  men  as  they  saw  proper;  that  the 
whole  line  of  work  was  in  the  charge  of  a  general  superin- 
tendent, Mr.  J.  L.  Hallett,  and  assistants,  who  travelled 
along  the  route  at  intervals  and  inspected  the  condition  of 
the  gangs  or  camps  and  the  character  of  the  work  being 
done  by  them,  and  gave  such  directions  to  the  several  bosses 
concerning  the  same  as  were  needed;  that  by  some  of  these 
gangs  giant-powder  was  used  for  blasting  rock  and  frozen 
earth,  and  that  in  such  case  the  handling  of  this  powder, 
and  particularly  the  thawing  of  it,  was  committed  to  the 
special  charge  of  the  local  boss,  who  was  supposed  to  have 
some  special  qualifications  for  the  trust,  and  received  extra 
compensation  for  the  skill  and  risk  involved  therein;  that 
it  being  known  to  the  superintendent  that  it  was  dangerous 
to  thaw  giant-powder  by  placing  the  sticks  or  canisters  be- 
fore an  open  fire,  notice  was  given  generally  to  the  bosses 
not  to  do  it,  but  to  use  a  dug-out  or  drift  in  the  ground, 
in  which  the  powder  was  placed  and  subjected  to  a  gradual 
and  uniform  heat  from  a  fire  at  the  mouth  of  the  cave,  which 
warmed  the  air  within;  or  a  device  called  a  heater  or  thawer 
— the  same  being  a  galvanized-iron  kettle  weighing  from 
fifty  to  seventy-five  pounds,  with  double  walls — whereby  the^ 
powder  placed  in  the  body  of  this  vessel  and  hung  over  a 
fir6,  the  space  between  the  walls  being  filled  with  water,, 
was  subjected  to  a  gradual  and  uniform  heat,  so  as  to  pre- 
vent a  partial  or  unequal  thawing  or  softening  of  the  mass, 
and  thereby  setting  a  portion  of  the  nitro-glycerine  in  its 
composition  free  from  the  earthy  or  other  non-explosive 
matter  wherein  it  was  held  in  absorption,  in  which  state  it 
was  very  liable  to  explode  from  handling  or  any  slight  dis- 
turbance or  concussion;  that  these  heaters  were  provided 
by  the  superintendent  and  stored  at  a  convenient  place  at 
the  end  of  the  road,  from  whence  they  could  be  obtained 
36 
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by  a  local  boss  vbeDeyer  he  desired  one;  but  none  was  ever 
f  uruished  to  or  used  in  the  camp  or  gang  where  plaintiff  was 
employed,  and  Gortin  always  thawed  his  powder  before  an 
open  fire;  that  on  the  morning  of  February  13lh,  Gortin's 
gang  were  engaged  in  cutting  a  ditch  about  a  half-mile  from 
the  line  of  the  road  for  the  purpose  of  taking  water  to  the 
tank,  when  Cortin  said  to  the  plaintiff,  ''Jack,  we  have  to 
thaw  some  powder;"  to  which  he  answered,  ''Where  is  old 
Billy,  the  powder  thawer?"  when  Cortin  replied,  "I  forgot 
that;  do  you  get  some  wood  and  make  the  fire;"  and  there- 
upon the  plaintiff  cut  and  carried  wood  from  the  vicinity 
and  made  and  kept  up  the  fire,  while  old  Billy  and  Cortiji 
attended  to  the  thawing  of  the  powder,  until  some  time  in 
the  afternoon;  and  just  as  the- plaintiff  was  walking  away 
from  the  fire  in  the  direction  of  where  the  rest  of  the  gang 
were  working  on  the  ditch,  Cortin  picked  up  a  stick  of  the 
powder,  and,  as  he  turned  his  face  from  the  fire,  said,  "la 
this  anyway  near  thawed?"  when  it  exploded  in  his  hand, 
killing  himself  and  old  Billy  outright,  and  injuring  the 
plaintiff  severely,  as  by  breaking  his  ribs,  severely  lacerat- 
ing the%iuscles  of  his  arm,  breaking  the  drum  of  his  ear, 
injuring  the  sight  of  one  of  his  eyes,  and  otherwise  affect- 
ing him,  so  that  he  is  reduced  from  the  condition  of  a  strong, 
well  man  to  that  of  an  invalid,  who  will  probably  never  be 
able  to  labor  again,  or  be  altogether  free  from  physical  pain 
and  inconvenience;  that  a  short  time  before  the  explosion 
Thomas  Finnegan,  an  assistant  superintendent,  passed  along 
the  route,  and,  as  he  testifies,  "saw  the  powder  being  thawed 
before  the  fire,  and  told  Cortin  to  have  it  removed;  that  he 
knew  it  was  contrary  to  orders,  and  he  would  discharge  him 
in  the  morning,"  and  then  passed  on  without  stopping  to 
see  that  the  powder  was  removed  or  taking  any  other  meas- 
ures to  have  it  done. 

The  court  instructed  the  jury,  as  requested  by  the  defend- 
ant, that  if  the  foreman,  Cortin,  and  the  plaintiff  were  both 
employed  in  the  same  gang,  in  a  common  employment  or 
service,  under  the  same  or  a  common  boss  or  superintend- 
ent, they  were  fellow-servants,  and  the  defendant  is  not 
liable  for  the  negligence  of  Cortin  in  the  course  of  this  em- 
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plojmenty  causing  injury  to  the  plaintiff;  and  the  fact  that 
Gortin  was  foreman  of  the  gang  does  not  make  the  defend- 
ant responsible  for  his  acts,  as  to  the  plaintiff  or  other  em- 
ployees in  such  gang,  but  added: 

''If  Cortin  was  simply  the  foreman  of  the  gang  in  which 
the  plaintiff  was  employed,  both  working  together  side  by 
side,  the  former  merely  leading  in  the  work  and  giving  the 
immediate  direction  to  it,  in  the  presence  or  near  vicin- 
ity of  a  common  boss  or  superintendent,  then  Gortin  and 
the  plaintiff  were  fellow-servants,  and  the  defendant  is  not 
responsible  for  an  injury  to  either  caused  by  the  negligence 
of  the  other.  But  if  the  work,  at  which  this  gang  of  men  was. 
engaged,  was  under  the  practical  direction  and  control  o£ 
Cortin,  subject  only  to  the  directions  received  by  him  per- 
sonally from  time  to  time,  as  the  local  boss,  from  an  absent 
or  distant  superintendent  and  the  occasional  and  casual 
oversight  of  his  travelling  assistants;  if  Cortin  had  the  au- 
thority to  employ  and  discharge  the  men  in  his  gang  and 
direct  and  control  their  movements,  so  far  as  the  work  in 
his  charge  was  concerned;  and  ordinarily  there  was  no  one- 
else  present  and  authorized  to  superintend  or  direct  the- 
work  or  the  laborers,  then  he  represented  the  company  for 
the  time  being.  He  stood,  so  far  as  they  or  it  are  con* 
cemed,  for  the  defendant,  and  his  negligeuce  is  so  far  the 
negligence  of  the  defendant;  and  the  latter  Ib  responsible  to 
the  plaintiff  therefor,  to  the  extent  he  was  injured  ia  conse- 
quence thereof.*' 

Upon  this  statement  of  the  law,  the  case  was  submitted 
to  the  jury  to  say  whether  Cortin  was  a  mere  fellow-servant 
of  the  plaintiff  or  not;  with  the  farther  instruction  that  if 
they  found  he  was,  their  verdict  must  be  for  the  defendant, 
but  if  not,  then  it  should  be  for  the  plaintiff  in  such  sum  as 
they  might  find  he  was  entitled  to  upon  the  evidence,,  under 
the  instructions  and  suggestions  of  the  court. 

Beginning  with  Priestly  v.  Fowler,  3  Mee.  &  W.  (England, 
1837),  1,  and  Murray  v.  Railxoay  Co,,  1  McMuU.  (South 
Carolina,  1845),  385,  and  Farwell  v.  Boston  Ry  Co.,  4  Met. 
(Mass.,  1842),  49,  the  rule  was  established  that  a  master  or 
employer  was  not  responsible  for  an  injury  sustained  by 
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Lis  servant  or  employee  iu  consequence  of  the  negligence 
of  a  fellow-servant,  as  to  the  employment  and  retention  of 
wLom  the  former  had  exercised  due  diligence  and  care;  bat 
that  the  liabilitj'  to  injury  by  such  means  was  one  of  the 
risks  incident  to  the  employment,  and  that  a  "fellow- 
servant"  within  the  meaning  of  the  rule  were  all  persons 
employed  or  engaged  in  the  same  common  service,  from  the 
highest  to  the  lowest,  and  who  are  subject  to  the  same 
general  control."     (Wood's  Master  and  Servant,  sec.  427.) 

But  in  the  progress  of  society  and  the  general  substitu- 
tion of  ideal  and  invisible  masters  and  employers  for  the 
actual  and  visible  ones  of  former  times,  in  the  form  of  cor- 
porations engaged  in  varied,  detached,  and  wide-spread 
operations,  as  in  the  construction  and  working  of  long  lines 
of  railway,  it  has  been  seen  and  felt  that  the  universal  ap- 
plication of  the  rule  often  resulted  in  hardship  and  injustice. 

Accordiugly,  the  tendency  of  the  more  modern  authorities 
appears  to  be  in  the  direction  of  such  a  modification  and 
limitation  of  the  rule  as  shall  eventually  devolve  upon  the 
employer,  under  these  circumstances,  a  due  and  just  share 
of  the  res2)onsibility  for  the  lives  and  limbs  of  the  persons 
iu  its  employ. 

In  the  supreme  court  of  the  United  States  the  rule  has 
not  only  been  materially  limited  but  sharply  questioned. 
{Packet  Co.  y.'JUcCue,  17  Wall.  508;  RaUwatj  Co.  v.  jFbr<,Id. 
553.)  And  in  several  of  the  states  it  has  been  much  relaxed. 
{Louisville  etc.  IVy  Co.  v.  Collins,  2  Duv.  114;  Flike  v.  B.  d:  A, 
Ry  Co.,  53  N.  T.  549;  Lanning  v.  N.  Y.  C\  Ey  Co.,  49  Id. 
521;  Brickner  v.  N.  Y.  C.  Ry  Co.,  5  Lans.  506;  S.  C,  49 
N.  Y.  672;  Lalor  v.  Chicago  etc.  Ry  Co.,  52  111.  401;  Nash- 
ville  etc.  Ry  Co.  v.  Can-oil,  6  Heisk.  348;  Fi/rdy.  Ittchburg 
Ry  Co.,  110  Mass.  240;  Cleveland  Ry  Co.  v.  Keary,  3  Ohio 
St.  201;  MiiUen  v.  Steamship  Co.,  78  Pa.  St.  26.) 

By  reference  to  these  and  other  like  cases,  it  will  be  seen 
that  at  least  two  points  in  qualification  of  this  rule  may  be 
considered  well  established:  1.  That  when  a  servant  is 
directed  by  a  fellow-servant  having  authority  over  him  to 
do  an  act  beyond  the  scope  of  his  employment,  which  ex- 
poses him  to  danger  not  contemplated  in  the  contract  of 


Dist.  Or.]  GiLMORB  V.  Northern  Pacific  B.  Co.  565 

18S4.]  Opinion  of  the  Court— Deady,  J. 

service,  and  while  so  doing  he  is  injured  without  fault  of 
his  own,  or  2.  Where  a  servant  is  authorized  and  required 
by  his  employment  to  furnish  or  provide  suitable  material 
or  appliances  for  the  work  in  which  his  fellow-servants  are 
engaged,  whether  under  his  special  direction  or  otherwise ; 
and  one  of  them  is  injured  by  reason  of  his  neglect  or 
omission  in  either  of  these  respects,  the  common  master  or 
employer  is  responsible  in  either  case. 

The  evidence  in  this  case  shows  that  the  defendant  hud 
committed  to  Cortin  the  authority  to  employ,  direct,  and 
discharge  the  men  in  his  gang,  and  had  also  conferred  on 
him  the  authority  and  trusted  him  to  perform  the  duty  of 
procuring  or  ordering  from  its  stores  of  material  a  heater 
for  the  purpose  of  thawing  giant-powder  in  his  camp  when- 
ever needed.  The  evidence  also  tends  to  show  that  it  was 
known  to  the  general  superintendent  and  his  assistants  that 
it  was  highly  dangerous  to  thaw  giant-powder  before  a  fire 
in  this  way,  where,  from  the  irregular  application  of  the 
heat,  it  was  liable  to  soften  and  relax  unequally,  and  that 
therefore  notice  had  been  given  to  the  local  bosses  gener- 
ally not  to  attempt  to  thaw  it  in  such  manner. 

It  is  not  clear  that  this  notice  ever  directly  reached  Cor- 
tin, but  it  is  quite  certain  that  no  heater  was  ever  seen  or 
used  in  his  camp,  and  that  the  powder  used  there  was 
always  thawed  before  a  fire,  as  on  this  occasion. 

The  plaintiff  is  comparatively  an  unskilled  man  from  the 
humbler  walks  of  life,  and  appears  to  have  been  altogether 
ignorant  of  the  danger  incident  to  thawing  giant-powder  in 
this  manner.  And,  indeed,  it  is  safe  to  say  that  the  occult 
eccentricities  of  this  material,  when  frozen  or  being  thawed, 
are  not  well  understood  by  even  the  scientific  world.  (Am. 
Cycle,  tit.  Explosives.) 

It  is  not  clear  that  Cortin  had  a  right,  under  the  circum- 
stances, to  order  the  plaintiflf,  a  common  pick-and-shovel 
laborer,  to  assist  in  thawing  powder,  even  with  the  aid  of 
an  appliance  like  this  heater;  but  to  do  so  without  it,  was 
clearly  wrong,  because  it  subjected  him  to  a  serious  danger 
not  within  the  scope  of  his  employment,  and  not  contem- 
plated in  his  contract  of  service.     And  for  the  injury  sus- 
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tained  by  the  plaintiff,  by  means  of  this  wrongfal  act  by  one 
who,  according  to  the  better  rule  of  law,  stood,  so  far,  in 
the  place  of  the  defendant,  the  latter  is  liable  to  respond  to 
the  former  in  damages. 

Again,  the  work  in  which  Oortin  was  engaged  inyolved 
the  use  of  giant-powder  for  blasting,  and  as  incident  to  thia 
iu  that  climate,  the  operation  of  thawing  it  when  frozen. 

The  evidence  of  the  defendant  tends  to  show  that  the 
handling  of  this  powder,  including  the  thawing  of  the  same, 
was  generally  committed,  as  a  sort  of  personal  trust,  to  the 
local  boss,  who  was  supposed  to  be  selected  with  some 
reference  to  his  qualifications  therefor,  and  who  might 
select  some  persons  from  the  gang  to  assist  him  thereabout. 
In  selecting  persons  for  this  purpose,  as  a  rule,  only  those 
who  were  willing  were  thus  employed.  But  if  any  one  re- 
fused, as  he  might,  he  was  liable  to  be  discharged,  and  prob- 
ably would  be.  A  part  of  the  duty  of  the  local  boss,  in  this 
respect,  was  to  provide  the  appliance  of  a  heater,  wherein 
to  thaw  this  powder.  In  this  matter,  also,  he  stood  in  the 
place  of  the  defendant,  and  the  latter  is  responsible  to  the 
plaintiff  for  the  injury  caused  by  his  negligence  therein. 

If  Cortin  was  not  aware  of  his  duty  in  the  premises,  as 
he  may  not  have  been,  he  was  not  qualified  for  the  employ- 
ment, and  if  he  was  aware  of  it,  he  wilfully  disregarded  it; 
and  being  in  either  case,  so  far,  the  representative  of  the 
defendant,  it  is  equally  responsible  for  his  conduct,  whether 
attributable  to  ignorance  or  wilfulness. 

On  the  argument  it  was  further  contended  by  counsel  for 
the  defendant  that,  admitting  the  plaintiff's  theory  of  the 
law,  as  to  the  local  boss  being  the  representative  of  the  de- 
fendant, yet  while  the  assistant  superintendent  was  at  the 
camp  on  the  day  of  the  explosion,  he  superseded  such  boss 
as  such  representative,  and  that  said  assistant  having  then 
and  there  rebuked  Cortin  for  attempting  to  thaw  powder 
before  the  fire,  and  at  the  same  time  gave  him  an  order  to 
remove  it,  accompanied  by  a  threat  that  he  would  discharge 
him  on  his  return  the  next  morning,  the  defendant  did  it« 
duty  in  the  premises,  and  is  not  responsible  for  the  conse- 
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qaences  of  Cortin's  disobedience  or  neglect  to  obey  its  order 
made  through  the  assistant  superintendent. 

Granting  that  the  assistant  was  the  representative  for  the 
time  being  of  the  defendant,  he  should  not  have  left  the 
camp  until  he  saw  the  powder  removed  from  the  fire  and 
the  threatened  danger  averted;  instead  of  which  he  went  his 
way,  leaving  the  powder  before  the  fire  in  charge  of  Cortin, 
as  before  he  came.  If  he  had  even  warned  the  plaintiff  of 
the  danger  it  might  have  been  sufficient^  but  his  communi- 
cation with  Cortin  appears  to  have  been  out  of  the  hearing 
of  the  men,  and  only  occupied  a  moment  or  two  as  he 
passed  by. 

Besides,  it  is  not  to  be  forgotten  that  on  account  of  the 
improbability  of  some  material  elements  of  this  statement, 
and  the  manner  of  the  witness  while  making  it,  the  jury 
may  well  have  doubted  its  correctness,  and  probably  did. 

In  my  judgment,  the  presence  or  conduct  of  the  assistant 
did  not  affect  the  character  of  the  transaction  so  as  to  change 
or  modify  the  right  of  the  plaintiff  or  the  liability  of  the 
defendant.  If  he  stood  for  the  defendant  while  at  the  camp, 
he  was  as  negligent  then  as  Cortin  was  before  and  after- 
ward, so  that  instead  of  relieving  the  defendant  from  re- 
sponsibility for  the  plaintiff's  injury,  he  probably  enhanced 
it  by  adding  the  weight  of  his  negligence  to  that  of  the 
local  boss. 

The  motion  for  a  new  trial  is  denied. 
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In  re  Robb  on  Habeas  Corpus.* 

Circuit  Court,  District  of  California. 
January  19,  1884. 

1.  Fugitives  from  Justice  Arrested  and   Returned  under  Laws  of 

the  United  States. — The  governor  of  a  state  in  isauing  a  warrant  for 
the  arrest  of  a  fugitive  from  justice,  the  officer  who  makes  the  arrest,  and 
the  party  commissioned  to  receive  the  fugitive  and  deliver  him  to  the 
authorities  of  the  state  in  which  the  offense  is  charged  to  have  been  com- 
mitted, in  pursuance  of  the  provisions  of  sections  5278  and  5279  of  the 
revised  statutes  of  the  United  States,  act  under  the  authority  of  the  laws 
of  the  United  States,  and  pro  hoc  vice  are  officers  or  agents  of  the  United 
States. 

2.  Writ  of  Habeas  Corpus — Jurisdiction. — ^Where  a  petition  for  a  writ 

of  hahecm  corpus  presented  to  a  state  judge  or  court  by  a  party  in  the 
custody  of  one  claiming,  in  good- faith,  to  be  authorized  to  deliver  him  to 
,  the  authorities  of  another  state,  as  a  fugitive  from  justice,  in  pursuance 
of  the  provisions  of  said  sections,  shows  upon  its  face  that  the  petitioner 
is  so  held  in  custody,  under  such  claim  made  in  good  faith,  the  state 
judge  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdiction,  in 
such  case,  is  .exclusively  in  the  courts  of  the  United  States. 

3.  Id.— Duty  of  Custodian. — Where  a  writ  of  habeaa  corpus  has  been  issued 

by  a  state  judge  or  court,  and  been  served  on  the  party  having  the  cus- 
tody of  such  alleged  fugitive,  it  is  the  duty  of  such  custoilian  to  make 
full  return  to  the  writ  as  to  the  authority  under  which  he  holds  the  pris- 
oner, and  to  exhibit  to  the  court  the  original  papers  evidencing  his 
authority,  and  respectfully  decline  to  produce  the  body  of  the  prisoner; 
and  if  it  appears  from  said  return,  or  said  petition  and  return,  that  the 
prisoner  is  claimed  to  be  held  in  good  faith,  in  pursuance  of  the  provis- 
ions of  said  statute,  the  judge  or  court  issuing  the  writ  has  no  jurisdic- 

*  This  case  was  overruled  by  the  supreme  court,  at  its  last  term,  in  ConnoUy 
V.  Rohby  on  writ  of  error  to  the  supreme  court  of  California — the  court  dis- 
tinguishing it  from  the  Booth  and  Tarble  cases  (111  U.  S.  624).  But  as  the 
precise  point  upon  which  the  case  wsus  distinguished  had  not  been  before 
determined,  it  is  deemed  advisable  to  report  the  case  as  a  part  of  the  judicial 
history  of  this  important  question.  It  seems  necessary  to  consider  the  opinion 
of  the  circuit  court  in  this  case,  and  also  the  views  expressed  in  Mr.  Alfred 
Clarke's  review  of  an  able  criticism  upon  the  opinion  by  Mr.  Spear,  in  the 
Albany  Law  Journal,  vol.  29,  p.  207,  in  order  to  form  an  intelligent  and  accu- 
rate conception  of  the  distinction  drawn  by  the  supreme  court;  and  to  fully 
appreciate  the  exact  limits  of  the  decision,  Mr.  Clarke's  article,  taken  from 
2  West  Coast  Rep.  599,  is  appended  as  a  note — it  being,  so  far  as  known  to 
the  reporter — the  only  exposition  of  the  opposing  view  to  that  taken  by  the 
supreme  court  upon  the  precise  distinction  drawn  between  the  Robb  case  and 
the  Booth  and  Tarble  cases. 
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tion  or  authority  to  proceed  further,  and  no  jurisdiction  or  authority  to 
compel  the  production  of  the  body  of  tlie  prisoner,  or  to  commit  the 
party  holding  him  for  contempt  in  thus  respectfully  declining  to  produce 
the  prisoner. 
4.  The  Effect  of  the  Productiok  of  the  Prisoner  would  be  to  place 
him  in  the  physical  control  of  the  court,  and  to  deprive  the  agent  of  all 
power  to  execute  the  superior  commands  of  the  laws  of  the  United  States, 
to  which  he  owes  obedience. 

Before  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 


Application  for  a  writ  of  habeas  corpus. 


STATEMENT   OP  FACTS. 

W.  L.  Robb  filed  his  petition  in  the  circuit  court  for  a  writ 
of  habeas  corpus,  in  which  he  states  ''  that  he  is  unlawfully  im- 
prisoned, detained,  confined,  and  restrained  of  his  liberty 
by  P.  Connolly,  sheriff  of  the  city  and  county  of  San  Fran- 
cisco, at  the  city  and  county  of  San  Francisco,  in  the  state  of 
California.  That  the  said  imprisonment,  detention,  confine- 
ment, and  restraint  are  illegal ;  and  that  the  illegality  thereof 
consists  in  this,  to  wit:  that  petitioner  is  the  duly  appointed 
agent  of  the  state  of  Oregon  to  convey  to  said  state  Charles 
H.  Bayley,  a  fugitive  from  justice  from  said  state,  who  is  in 
the  CjListody  of  this  petitioner  under  a  warrant  issued  by  the 
governor  of  California,  a  copy  of  which  warrant  is  hereto 
annexed  and  made  a  part  of  this  petition.  That  on  the 
twenty-first  day  of  November,  1883,  this  petitioner  was 
served  with  a  writ  of  habeas  corpus  from  the  superior  court 
of  the  city  and  county  of  San  Francisco,  commanding  him 
to  produce  in  said  court  said  Charles  H.  Bayley.  That 
petitioner  respectfully  informed  said  court  by  his  return 
that  he  held  said  Bayley  under  the  authority  of  the  United 
States,  and  refused  to  produce  said  Bayley,  and  said  superior 
court  committed  petitioner  therefor  for  an  alleged  contempt 
of  its  authority.  Wherefore,  petitioner  is  in  custody  for 
an  act  done  in  executing  a  law  of  the  United  States,  and  for 
refusing  to  do  an  act  contrary  to  a  law  of  the  United 
States." 

The  warrant  annexed  to  the  petition,  and  made  a  part 
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thereof,  is  the  same,  a  copy  of  which,  with  the  retam 
thereon,  is  hereinafter  set  ont  in  the  commitment  as  a  part 
of  the  judgment  for  contempt. 

A  writ  of  habeas  corpus  having  been  issned  according  to 
the  prayer,  and  duly  served,  P.  Connolly,  sheriff,  on  Janu- 
ary 11,  1884,  made  return,  as  follows: 

''  Now  comes  P.  Connolly  and  makes  this  his  return  to 
the  within  writ,  and  shows  that  he  holds  the  within-named 
W.  L.  Bobb  under  a  commitment,  a  copy  of  which  is  hereto 
annexed  and  made  a  part  thereof. 

''P.  Connolly, 
"  Sheriff  City  and  County  of  San  Francisco. 

"  By  M.  F.  CuHMiNGS,  Under-sheriff. 
"Dated  January  11,  A.  d.  1884." 

The  following  is  a  copy  of  the  commitment  annexed  to 
the  return : 

"  In  the  superior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California,  department  No.  1,  Wednes- 
day, November  the  2l8t,  a.  d.  1883.  Present,  Hon.  T.  K. 
Wilson,  judge.  In  the  matter  of  the  application  of  Charles 
H.  Bay  ley,  for  a  writ  of  habeas  corpyfi. 

"The  application  of  Charles  H.  Bay  ley  for  a  writ  of 
habeas  corptis  coming  on  regularly  to  be  heard,  and  it  appear- 
ing to  my  satisfaction  that  a  writ  of  habeas  corpus  was  duly 
and  regularly  issued,  directed  to,  and  served  upon  one  W. 
L.  Bobb,  commanding  him,  the  said  W.  L.  Bobb,  to  have 
and  produce  before  me,  the  undersigned,  one  of  the  judges 
of  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, at  the  court-room  of  Department  Number  One  of  said 
court,  at  the  hour  of  half-past  one  o'clock  P.  M.  of  said  day, 
the  body  of  Charles  H.  Bayley,  and  at  the  time  and  place 
last  aforesaid. 

''The  said  W.  L.  Bobb  appearing  by  his  counsel  and 
submitting  his  return  to  said  writ,  from  which  it  appears  thai 
the  said  W.  L.  Bobb  holds  the  said  Charles  H,  Bayley  under 
the  authority  of  the  United  States,  under  and  by  virtue  of  the 
follotving  warrant: 
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"  '  State  of  Califorpia,  executive  department.  [Vignette.] 
The  people  of  the  state  of  California,  to  any  sheriff,  con- 
stable, marshal,  or  policeman  of  this  state,  greeting: 

'<  <  Whereas,  it  has  been  represented  to  me  by  the  gov- 
ernor of  the  state  of  Oregon  that  G.  H.  Bayley  stands 
charged  with  the  crime  of  embezzlement,  committed  in  the 
coanty  of  Clatsop,  in  said  state,  and  that  he  has  fled  from 
the  justice  of  that  state,  and  has  taken  refuge  in  the  state  of 
California;  and  the  said  governor  of  the  state  of  Oregon 
having,  in  pursuance  of  the  constitution  and  laws  of  the 
United  States,  demanded  of  me  that  I  shall  cause  the  said 
C.  H.  Bayley  to  be  aiTested  and  delivered  to  W.  L.  Bobb, 
who  is  authorized  to  receive  him  into  his  custody  and  con- 
vey him  back  to  the  state  of  Oregon ;  and  whereas,  the  said 
representation  and  demand  is  accompanied  by  a  certified 
copy  of  the  information  filed  in  the  office  of  the  justice  of 
the  peace  of  the  precinct  of  Astoria,  Clatsop  county,  state 
of  Oregon,  whereby  the  said  C.  H.  Bayley  stands  charged 
with  said  crime  and  with  having  fled  from  said  state  and 
taken  refuge  in  the  state*  of  California,  which  is  certified  by 
the  governor  of  the  state  of  Oregon  to  be  authentic. 

"  *  Tou  are,  therefore,  required  to  arrest  and  secure  the 
said  C.  H.  Bayley  wherever  he  may  be  found  within  this 
state,  and  to  deliver  him  into  the  custody  of  the  said  W.  L. 
Bobb,  to  be  taken  back  to  the  state  from  which  he  fled, 
pursuant  to  the  said  requisition,  he,  the  said  W.  L.  Bobb, 
defraying  all  costs  and  expenses  incurred  in  the  arrest  and 
securing  of  said  fugitive.  You  will  make  return  to  this  de- 
partment of  the  manner  in  which  this  warrant  has  been 
executed. 

** '  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
caused  the  great  seal  of  the  state  to  be  affixed  this  the 
twentieth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-three. 

[Seal.]  *'  'George  Stoneman, 

"  'Governor  of  the  State  of  California. 
"  'By  the  governor: 

"'Thos.  L.  Thompson,  Secretary  of  State.' 
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*'  *  San  Francisco,  Cal. 
**  *I  hereby  certify,  that  I  have  this  day  arrested  the 
within-named  C.  H.  Bayley,  and  delivered  him  to  W.  Lt. 
Bobb,  as  herein  demanded. 

•'  'P.  Crowley,  Chief  of  Police. 
"'November  20,  1883.' 

•*  And  the  said  W.  L.  Kobb  has  in  his  custody  and  pos- 
session the  body  of  the  said  Charles  H.  Bayley,  and  is  able 
to  and  can  produce  the  said  Charles  H.  Bayley  before  me 
at  the  time  and  place  specified  in  and  in  accordance  with 
the  directions  contained  in  said  writ;  and  it  further  appear- 
ing that  the  said  W.  L.  Bobb  wilfully  neglects  and  refuses 
to  obey  said  writ  of  habeas  corpus,  or  to  have  or  produce 
the  said  Charles  H.  Bayley  before  the  undersigned  as  above 
mentioned,  and  that  no  good  or  sufficient  cause  has  been 
shown  or  exists  for  said  refusal. 

**It  is,  therefore,  ordered  and  adjudged  that  the  said 
W.  L.  Kobb  is  guilty  of  contempt  of  this  court,  in  refusing 
to  obey  said  writ  of  habeas  corpus,  and  refusing  to  have  and 
produce  the  body  of  Charles  H.  Bayley  before  me  at  the 
time  and  place  specified  in  said  writ.  And  further  ordered 
that  the  sheriff  of  the  city  and  county  of  San  Francisco  do 
forthwith  arrest  the  said  W.  L.  Kobb,  and  confine  him  in 
the  county  jail  of  the  city  and  county  aforesaid  until  he, 
the  said  W.  L.  Kobb,  obeys  said  writ  and  produces  the 
body  of  the  said  Charles  H.  Bayley  before  me,  or  until  he 
be  legally  discharged. 

**  Given  under  my  hand  this  twenty-first  day  of  Novem- 
ber, 1883.  T.  K.  Wilson, 

"Judge  of  Superior  Court  of  the  City  and 
County  of  San  Francisco,  Cal." 

At  the  hearing,  a  copy  of  the  record  of  proceedings  in 
the  superior  court,  in  which  the  judgment  and  commitment 
for  contempt  were  had,  was  put  in  evidence,  and  it  was 
agreed  by  counsel  that  this  was  the  authority  under  which 
petitioner  Kobb  is  restrained  of  his  liberty. 

The  record  shows:  1.  A  petition  to  T.  K.  Wilson,  judge 
of  the  superior  court  of  the  city  and  county  of  San  Fran- 
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Cisco,  for  a  writ  of  habeas  corpus  by  Charles  H.  Bayley,  in 
'which  he  alleges:  "That  he  is  unlawfully  imprisoned,  der 
taiiied,  confined,  and  restrained  of  his  liberty  by  W.  L. 
Kobb,  at  the  old  city  hall  in  the  city  and  county  of  San 
Francisco,  in  the  state  of  California.  That  the  said  impris- 
onment, detention,  confinement,  and  restraint  are  illegal; 
and  that  the  illegality  thereof  consists  in  this,  to  wit: 
that  petitioner  is  held  under  a  warrant  of  arrest,  a  copy  of 
which  is  hereto  annexed  and  made  part  hereof.  That  said 
warrant  is  issued  without  authority  of  law  and  against  the 
law  in  this,  that  no  copy  of  an  indictment  found,  or  affi- 
davit made  before  a  magistrate  charging  petitioner  with 
any  crime,  has  been  produced  to  the  governor  of  Califor- 
nia." 

The  warrant  of  arrest  issued  by  the  governor  of  Califor- 
nia, annexed  to  and  made  a  part  of  the  petition,  is  the  same 
warrant  hereinbefore  set  out  as  a  part  of  the  judgment  and 
commitment  for  contempt,  and  the  return  of  P.  Crowley, 
chief  of  police,  indorsed  thereon,  and  need  not  be  repeated. 

2.  A  writ  of  habeas  corpus^  in  the  usual  form,  addressed 
to  W.  L.  Robb,  requiring  him  to  produce  the  body  of  said 
Bayley,  etc. 

3.  The  return  to  the  writ  made  by  said  Bobb,  petitioner 
herein,  which  is  as  follows: 

"  In  the  superior  court  of  the  city  and  county  of  San 
Francisco,  state  of  California.  Ex  parte  Charles  H»  Bayley. 
Habeas  corpus. 

**Now  comes  "W.  L.  Bobb,  and  makes  this  his  return  to 
the  annexed  writ,  and  shows  that  he  holds  the  within-named 
prisoner  under  the  authority  of  the  United  States,  as  will 
more  fully  appear  on  inspection  of  the  warrant  of  the  gov- 
ernor of  California  and  a  commission  from  the  governor  of 
Oregon,  a  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof,  and  the  originals  produced.  Bespondent  respect- 
fully refuses  to  produce  said  C.  H.  Bayley,  on  the  ground 
that  under  the  laws  of  the  United  States  he  ought  not  to 
produce  said  prisoner,  because  the  honorable  superior  court 
has  no  power  or  authority  to  proceed  further  in  the  prem- 
ises. W.  L.  Bobb. 
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''Subscribed  and  sworn  to  before  me  this  tweniy>first 
day  of  November,  1883*  J.  F.  Carpenteb, 

"  Deputy  County  Clerk." 

The  warrant  of  the  governor  of  California,  annexed  to 
said  return  and  made  a  part  thereof,  is  the  same  hereinbe- 
fore set  out  as  a  part  of  the  judgment  and  commitment  for 
contempt,  and  the  return  of  P.  Crowley,  chief  of  police,  in- 
dorsed thereon.  The  commission  of  the  governor  of  Ore- 
gon, also  annexed  to  said  return  and  made  a  part  thereof, 
is  as  follows: 

"State  of  Oregon.  [Vignette.]  Executive  department. 
To  all  to  whom  these  presents  shall  come: 

"Know  ye,  that  I  have  authorized  and  empowered,  and 
by  these  presents  do  authorize  and  empower,  Walter  L. 
Bobb  to  take  and  receive  from  the  proper  authorities  of  the 
state  of  California  one  C.  H.  Bayley,  fugitive  from  justice, 
and  convey  him  to  the  state  of  Oregon,  there  to  be  dealt 
with  according  to  law. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  great  seal  of  the  state,  at  the  city  of  Salem,  this 
fifteenth  day  of  November,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-three. 

"  [Seal.]  (Signed)  Z.  Z.  Moody, 

"  Governor  of  the  State  of  Oregon. 

"By  the  governor: 

"  B.  P.  Earhart,  Secretary  of  State." 

The  original  of  said  commission  of  the  governor  of 
Oregon  under  the  seal  of  the  state  of  Oregon,  and  the 
original  of  the  said  warrant  of  the  governor  of  California 
under  the  seal  of  the  state  of  California,  were  also  pro- 
duced and  exhibited  to  the  court  at  the  time  of  making 
said  return.    - 

Alfred  Clarke^  for  the  petitioner, 

e7.  D.  Sullivan,  District  Attorney,  for  the  city  and  county 
of  San  Francisco,  and  WiUiam  M.  FUzgerald,  for  Sheriff  Con- 
nolly. 
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By  the  Court,  Sawykb,  Circuit  Judge.  The  constitution 
of  the  United  States  provides  that  "a  person  charged  in 
any  state  with  treason,  felony,  or  other  crime,  who  shall 
flee  from  justice  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which 
he  fled,  be  delivered  up,  to  be  removed  to  the  state  having 
jurisdiction  of  the  crime."     (Art.  4,  sec.  2.) 

The  last  clause  of  section  8  of  article  1  confers  upon  con- 
gress  power  "  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  *  *  *  all  *  *  * 
powers  vested  by  this  constitution  in  the  government  of 
the  United  States."  And  article  vi  provides  that  'Hhis 
constitution  and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof  *  *  *  shall  be  the  supreme 
law  of  the  land;  and  judges  in  every  state  shall  be  bound 
thereby,  anything  in  ^he  constitution  or  laws  of  any  state 
to  the  contrary  notwithstanding."  Thus  any  laws  passed 
by  congress  under  those  constitutional  provisions  for  the 
arrest  of  fugitives  from  justice  found  in  any  state,  and  their 
delivery  to  the  state  from  which  they  fled,  are  a  part  of  the 
supreme  law  of  the  land,  to  which  all  state  laws  upon  the 
subject  must  be  subordinate.  This  power,  like  the  power 
conferred  in  the  same  section  to  return  fugitives  from  labor; 
the  power  to  regulate  foreign  and  interstate  commerce;  to 
declare  war,  raise  armies,  provide  for  a  navy,  make  peace, 
etc.,  it  was  thought  ought  not  to  be  reposed  in  the  states. 
State  jealousies,  and  diverse  state  interests  and  policies, 
might  prevent  the  return  of  fugitives  from  justice  and  labor; 
and  to  guard  against  inconvenience  in  these  matters,  the 
power  was  conferred  upon  the  general  government  over 
tliese  subjects,  and  it  is  supreme.  So  also  the  constitution 
provided  for  courts  to  administer  the  laws  of  the  United 
States.  In  pursuance  of  the  provisions  cited  relating  to 
the  return  of  fugitives  from  justice  and  labor,  congress,  in 
1793,  passed  an  act  for  the  return  of  both  classes  of  fugi- 
tives. (1  Stat.  302.)  Sections  1  and  2  of  that  act,  relating 
to  fugitives  from  justice,  have  been  carried  into  the  revised 
statutes  of  the  United  States,  and  constitute  sections  5278 
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aud  6279,  which,  so  far  as  applicable  to  this  case,  read  as 
follows: 

**Sec.  5278.  Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a  fugitive  from 
justice  of  the  executive  authority  of  any  state  or  territory 
to  which  such  person  has  fled,  and  produces  a  copy  of  an 
indictment  found,  or  an  affidavit  made  before  a  magistrate 
of  any  state  or  territory,  charging  the  person  demanded 
with  having  committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or  chief  magistrate 
of  the  state  or  territory  from  whence  the  person  so  charged 
has  fled,  it  shall  be  the  duty  of  the  executive  authority  of 
the  state  or  territory  to  which  such  person  has  fled  to  cause 
him  to  be  arrested  and  secured,  and  to  cause  notice  to  be 
given  to  the  executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to  receive  the 
fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear. 

"Sec.  6279.  Any  agent  so  appointed  who  receives  the 
fugitive  into  his  custody,  shall  be  empotvered  to  transpof^l  him 
to  the  state  or  teiritory  from  which  he  has  fled.  And  every 
person  who,  by  force,  sets  at  liberty  or  rescues  the  fugitive 
from  such  agent,  while  so  transporting  him,  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more 
than  one  year." 

When  the  governor  of  a  state,  acting  under  this  statute 
upon  the  demand  of  the  authorities  of  another  state,  issues 
his  warrant  for  the  arrest  of  a  party  charged  with  a  crime, 
and  that  party  is  arrested  by  any  proper  officer,  and  deliv- 
ered over  to  the  party  empowered  by  the  state  in  which  the 
offense  was  committed,  to  be  carried  to  that  state  and  de- 
livered to  its  proper  authorities,  we  have  no  doubt  that  the 
governor  issuing  the  warrant,  the  officer  executing  it,  and 
the  party  to  whom  he  is  delivered  are  acting  by  virtue  and 
under  the  authority  of  the  act  of  congressj  and  no  other, 
and  pro  hac  vice  are  officers  or  agents  of  the  United  States. 
(Ex  parte  Smith,  3  McLean,  129;  P'iigg's  Case,  16  Pet.  539; 
United  Stages  v.  McClai/,  23  Int.  KeV|  Kec.  80;  In  re  Titm, 
^  Ben.  416.)    From  the  time  of  arrest  till  he  is  delivered 
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to  the  autborities  of  the  state  demanding  Lis  surrender,  the 
party  is  in  the  custody  of  the  law — and  that  law  a  law  of 
the  United  States,  and  the  supreme  law  of  the  land.  In 
this  case  Bayley  had  been  arrested  upon  a  warrant  issued 
by  the  governor  of  California,  on  a  demand  by  the  governor 
of  Oregon,  and  delivered  into  the  custody  of  the  petitioner, 
Eobb,  who  was  duly  commissioned  and  authorized  by  the 
governor  of  Oregon  to  receive  him  and  convey  him  to  Oregon, 
which  duty  he  was  engaged  in  performing  in  pursuance  of  the 
provisions  of  the  act  of  congress,  when  he  was  served  with  the 
writ  of  habeas  corpus  from  the  superior  court,  to  which  he 
made  the  return  set  out  in  the  statement  of  facts,  stating  that 
he  held  Bayley  for  the  pui'pose  of  conveying  him  to  Oregon, 
under  and  in  pursuance  of  the  laws  of  the  United  States,  by 
virtue  of  the  commission  from  the  governor  of  Oregon,  and 
the  warrant  of  arrest  of  the  governor  of  California,  and 
arrest  under  it,  annexing  thereto  copies  of  said  documents, 
and  exhibiting  the  originals,  and  respectfully  declined  to 
produce  the  body  of  Eayley  on  the  expressed  ground,  that 
it  appearing  to  the  court  that  Bayley  was  in  custody  under 
the  laws  of  the  United  States,  the  court  had  no  jurisdiction 
to  proceed  further,  or  to  require  him  to  produce  the  body 
of  said  prisoner. 

The. court  took  a  different  view  on  this  point,  adjudged 
petitioner  tb  be  guilty  of  contempt  in  declining  to  produce 
the  body  of  Bayley,  and  to  be  imprisoned  until  he  should 
comply  with  the  commands  of  the  writ  in  this  particular. 
If  the  court,  after  being  informed  of  the  cause  of  restraint, 
had  jurisdiction  aud  authority  to  proceed  further,  and  com- 
pel the  production  of  the  body  of  Bayley,  notwithstaudinj^ 
the  facts  shown,  then  the  judgment  for  contempt  is  lawful, 
and  petitioner  must  be  remanded;  but  if  it  had  no  authority 
to  proceed  and  compel  the  production  of  the  body  of  Bay- 
ley,  then  it  had  no  power  to  punish  petitioner  for  contempt, 
and  he  could  not  be  in  contempt  in  not  producing  him,  and 
the  authority  of  the  court  to  proceed  is  the  question  to  be 
determined.  As  we  understand  the  decisions, .  this  very 
question  has  been  distinctly  determined  by  the  supreme 
court  of  the  United  States,  under  circumstances  that  com- 
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pelled  the  most  deliberate  aucl  mature  consideration,  in  the 
cases  of  Ablemaji  v.  Booth,  and  United  States  v.  Booth,  21 
How.  507.  In  the  first  case,  Booth  had  been  arrested  for 
an  offense  against  the  laws  of  the  United  States,  and  held 
to  answer  by  a  court  commissioner  and  committed  to  the 
custody  of  the  marshal  of  the  district.  A  justice  of  the 
supreme  court  of  Wisconsin  discharged  Booth  from  custody 
on  habeas  corjms,  on  the  ground  that  the  act  under  which 
Booth  was  held  was  unconstitutiomil  and  void,  and  his 
action  was  affirmed  by  the  state  supreme  court.  Booth  was 
then  indicted  and  tried  and  convicted  in  the  United  States 
district  court  for  the  district  of  Wisconsin,  and  sentenced 
to  imprisonment,  whereupon  the  same  justice  of  the  su- 
preme court  of  the  state  discharged  him  again  on  habeas 
corpus f  on  the  same  grounds  as  before;  which  action  was 
also  affirmed  by  the  supreme  court  of  the  state.  This 
action  of  the  justice  of  the  supreme  court,  and  of  the  su- 
preme court  of  the  state,  was  reversed  by  the  supreme 
court  of  the  United  States,  upon  the  ground  that  the  court 
and  justice  were  wholly  without  jurisdiction  to  consider 
these  matters.  So  earnest  was  the  supreme  court  of  Wis- 
consin in  its  determination  to  maintain  its  authority,  that 
it  even  disobeyed  the  writ  of  the  United  States  supreme 
court,  commanding  it  to  send  up  its  record,  and  peremp- 
torily ordered  its  clerk  not  to  send  a  transcript  of  the 
record,  which  order  was  obeyed;  and  the  cases  were  heard 
upon  copies  of  the  records,  permitted  by  the  supreme  court 
to  be  filed,  upon  affidavits  stating  the  facts. 

In  discussing  the  powers  of  the  state  and  national  courts, 
the  court,  speaking  by  its  chief  justice,  says:  **If  the 
judicial  power  exercised  in  this  instance  has  been  reserved 
to  the  states,  no  offense  against  the  laws  of  the  United 
States  can  be  punished  by  their  own  courts  without  the 
permission  and  according  to  the  judgment  of  the  courts  of 
the  state  in  which  the  party  happened  to  be  imprisoned; 
for  if  the  supreme  court  of  AVisconsin  possessed  the  power 
it  has  exercised  in  relation  to  offenses  against  the  act  of 
congress  in  question,  it  necessarily  follows,  that  they  must 
have  the  same  judicial  authority  in  relation  to  any  other 
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law  of  the  United  States;  and  consequently,  their  super- 
vising and  controlling  power  would  embrace  the  whole 
criminal  code  of  the  United  States,  and  extend  to  offenses 
against  our  revenue  laws,  or  any  other  law  intended  to 
guard  thejdifferent  departments  of  the  general  government 
from  fraud  or  violence.  And  it  would  embrace  all  crimes, 
from  the  highest  to  the  lowest,  including  felonies,  which 
are  punished  with  death,  as  well  as  misdemeanors,  which 
are  punished  by  imprisonment.  And  moreover,  if  the 
power  is  possessed  by  the  supreme  court  of  the  state  of 
Wisconsin,  it  must  belong  equally  to  every  other  state  in 
the  Union,  when  the  prisoner  is  within  its  territorial  limits; 
and  it  is  very  certain  that  the  state  courts  would  not  always 
agree  in  opinion;  and  it  would  often  happen,  that  an  act 
which  was  admitted  to  be  an  offense,  and  justly  punished, 
in  one  state,  would  be  regarded  as  innocent,  and  indeed  as 
praiseworthy,  in  another. 

**It  would  seem  to  be  hardly  necessary  to  do  more  than 
state  the  result  to  which  these  decisions  of  the  state  courts 
must  inevitably  lead.  It  is,  of  itself,  a  sufficient  and  con- 
clusive answer;  for  no  one  will  suppose  that  a  government 
which  has  now  lasted  nearly  seventy  years,  enforcing  its 
laws  by  its  oion  tribunals,  and  preserving  the  union  of  the 
states,  could  have  lasted  a  single  year,  or  fulfilled  the  high 
trusts  committed  to  it,  if  offenses  against  its  laws  could  not 
have  been  punished  without  the  consent  of  the  state  in 
which  the  culprit  was  found. 

*'The  judges  of  the  supreme  court  of  Wisconsin  do  not 
distinctly  state  from  what  source  they  suppose  they  have 
derived  this  judicial  power.  There  can  be  no  such  thing 
as  judicial  authority,  unless  it  is  conferred  by  a  govern- 
ment or  sovereignty;  and  if  the  judges  and  courts  of  Wis- 
consin possess  the  jurisdiction  they  claim,  they  must  derive 
it  either  from  the  United  States  or  the  state.  It  certainly 
has  not  been  conferred  on  them  by  the  United  States;  and 
it  is  equally  clear,  it  was  not  in  the  power  of  the  state  to 
confer  it,  even  if  it  had  attempted  to  do  so :  for  no  state 
can  authorize  one  of  its  judges,  or  courts,  to  exercise  judi- 
cial power  by  habeas  coi-piis,  or  otherwise,  within  the  juris- 
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diction  of  another  and  independent  government.  And 
although  the  state  of  Wisconsin  is  sovereign  within  its  ter- 
ritorial limits  to  a  certain  extent,  yet  that  sovereignty  is 
limited  and  restricted  by  the  constitution  of  the  United 
States.  And  the  powers  of  the  general  government  and  of 
the  state,  although  both  exist  and  are  exercised  within  the 
same  territorial  limits,  are  yet  separate  and  distinct  sover- 
eignties, acting  separately  and  independently  of  each  other, 
within  their  respective  spheres.  And  the  sphere  of  action 
appropriated  to  the  United  States  is  far  beyond  the  reach 
of  the  judicial  process  issued  by  a  state  judge  or  a  state 
court,  as  if  the  line  of  division  was  traced  by  landmarks 
and  monuments  visible  to  the  eye.  And  the  state  of  Wis- 
consin had  no  more  power  to  authorize  these  proceedings 
of  its  judges  and  courts  than  it  would  have  had  if  the  pris- 
oner had  been  confined  in  Michigan,  or  in  any  other  state 
of  the  Union,  for  an  offense  against  the  laws  of  the  state 
in  which  he  was  imprisoned."  (21  How.  614.)  Again: 
"Questions  of  this  kind  must  always  depend  upon  the 
constitution  and  laws  of  the  United  States,  and  not  of  a 
state.  The  constitution  was  not  formed  merely  to  guard 
the  states  against  danger  from  foreign  nations,  but  mainly 
to  secure  union  and  harmony  at  home;  for  if  this  object 
could  be  attained,  there  would  be  but  little  danger  from 
abroad,  and  to  accomplish  this  purpose  it  was  felt  by  the 
statesmen  who  framed  the  constitution,  and  by  the  people 
who  adopted  it,  that  it  was  necessary  that  many  of  the 
rights  of  sovereignty,  which  the  states  then  possessed, 
should  be  ceded  to  the  general  government,  and  that  in  the 
sphere  of  action  assigned  to  it,  it  should  be  supreme  and 
strong  enough  to  execute  its  oion  laws  by  its  own  iribuvals, 
without  interruption  from  a  state  or  from  state  authorities. 
And  it  was  evident  that  anything  short  of  this  would  be  in- 
adequate to  the  main  objects  for  which  the  government  was 
established;  and  that  local  interest,  local  passions  or  preju- 
dices, incited  and  fostered  by  individuals  for  sinister  pur- 
poses, would  lead  to  acts  of  aggression  and  injustice,  by 
one  state  upon  the  rights  of  another,  which  would  uUi- 
xnately  terminate  in  violence  and  force^  unless  there  was  a 
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commoQ  arbiter  between  them,  armed  with  power  enough 
to  protect  and  guard  the  rights  of  all,  by  appropriate  laws, 
to  be  carried  into  execution  peacefully  by  its  judicial  tribu- 
nals/'   (Id.  616,  617.) 

After  showing  the  relation  of«the  state  and  national  courts 
to  each  other,  and  to  the  laws  of  the  United  States  passed 
within  the  scope  of  the  powers  of  the  national  government, 
the  court,  in  language  so  clear,  and  precise  that  it  cannot 
well  be  misunderstood,  lays  down  the  rule  directly  applica^ 
ble  to  this  case,  as  follows:  "We  do  not  question  the 
authority  of  the  state  court,  or  judge,  who  is  authorized  by 
the  laws  of  the  state  to  issue  the  writ  of  habeas  corpus,  to 
issue  it  in  any  case  where  the  party  is  imprisoned  within 
its  territorial  limits,  provided  it  does  not  appear,  when  the  ap- 
plication is  made,  that  the  person  impriso7ied  is  in  custody  tut" 
der  axUhority  of  the  United  States.  The  court,  or  judge,  has 
a  right  to  inquire,  in  this  mode  of  proceeding,  for  what 
cause,  and  by  what  authority,  the  prisoner  is  confined 
within  the  territorial  limits  of  the  state  sovereignty.  And 
it  is  the  duty  of  the  marshal,  or  other  pei^son  having  the 
custody  of  the  prisoner,  to  make  known  to  the  judge,  or 
court,  by  a  proper  return,  the  authority  by  which  he  holds 
him  in  custody.  This  right  to  inquire  by  process  of  habeas 
corpus,  and  the  duty  of  the  o£Bcer  to  make  a  return,  grows, 
necessarily,  out  of  the  complex  character  of  our  govern- 
ment, and  the  existence  of  two  distinct  and  separate  sov- 
ereignties within  the  same  territorial  space,  each  of  them 
restricted  in  its  powers,  and  each,  within  its  sphere  of 
action  prescribed  by  the  constitution  of  the  United  States, 
independent  of  the  other.  But,  after  the  retail  is  made,  and 
the  staie  jutljge  or  court  judicially  apprised  that  the  party  is  in 
custody  under  the  authority  of  the  United  States,  they  can  pro- 
ceed no  further,  Ihey  then  knoio  that  the  prisoner  is  within 
the  dominion  and  jurisdiction  of  another  government,  and  that 
neither  the  tvrit  of  habeas  corpxis,  nor  any  other  process  issued 
under  stale  authority,  can  pass  over  the  line  of  division  betweei^ 
the  two  sovereignties.  He  is  then  within  the  dominion  and  ex- 
clusive jurisdiction  of  the  United  Staies,  If  he  has  commit- 
ted an  offense  against  their  laws,  their  tribunals  alone  can 
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punish  bim.  If  he  is  wrongfully  imprisoned,  their  judicial 
ti  ihunah  can  release  him  and  afford  him  redress.  And 
nlthougk,  as  we  have  said,  it  is  the  duty  of  the  marshal,  or 
other  person  hohling  him,  to  make  known,  by  a  proper 
return,  the  authority  under  which  he  detains  him,  il  is  at 
the  same  time  imperatively  his  didy  to  obey  the  process  of  the 
United  States,  to  hold  the  prisoner  in  custody  inuler  it,  and  to 
refuse  obedience  to  the  mandate  or  process  of  any  other  govern- 
ment. And,  consequently,  it  is  his  duty  not  to  take  the  pris- 
oner, nor  suffer  him  to  be  taken,  before  a  state  judge  ar  court 
vpon  a  habeas  corpus  issued  under  state  authority.  Ifo  stale 
judge,  or  court,  after  they  are  judicially  informed  that  the  paHy 
is  imprisoned  under  the  authority  of  the  United  States,  has  any 
right  to  inteifere  with  him,  or  to  require  him  to  be  brought 
before  them.  And  if  the  authority  of  a  state,  in  the  fonn 
of  judicial  process,  or  otherwise,  should  attempt  to  control 
the  marshal,  or  other  authorized  officer  or  agent  of  the 
United  States,  in  any  respect,  in  the  custody  of  his  pris- 
oner, it  wotdd  be  his  duty  to  resist  it,  and  to  ccdl  to  his  aid 
any  force  that  might  be  necessary  to  maintain  the  atdhot^ity 
of  law  a{jainst  illegal  interference.  No  judicial  process, 
whatever  form  it  may  assume,  can  have  any  lawful  authority 
outside  of  the  limits  of  the  jurisdiction  of  the  court  or 
judge  by  whom  it  is  issued;  and  an  attempt  to  enforce  it 
bet/07ul  these  boundaries  is  "nothing  less  than  lawless  violence." 
(21  How.  523.) 

This  decision  was  fully  affirmed  nearly  fourteen  years 
afterward,  in  Tarble's  Case,  13  Wall.  397.  Tarble  had  en- 
listed  in  the  United  States  army,  deserted,  and  been  ar- 
rested; and  he  was  restrained  of  his  liberty  on  that  ground, 
by  Lieutenant  Stone,  in  charge  of  the  station.  A  writ  of 
habeas  corpus  having  been  issued  by  a  state  commissioner 
having  jurisdiction  to  issue  such  writs,  and  served.  Lieuten- 
ant Stone  made  return  that  the  petitioner  had  enlisted,  de- 
serted, and  been  captured,  and  he  claimed  to  hold  him 
rightfully  as  a  soldier  under  the  laws  of  the  United  States. 
It  was  replied  that  he  was  a  minor  under  eighteen  years  of 
age;  that  he  had  been  inveigled  into  enlisting  without  the 
consent  of  his  father,  and  that  the  enlistment  was  void,  on 
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this  and  other  grounds  set  oat,  and  it  was  claimed  that  the 
petitioner  was  unlawfully  restrained  of  his  liberty.  The 
commissioner  took  testimony,  heard  the  case,  and  dis- 
charged him.  The  proceedings  of  the  commissioner  were 
affirmed  by  the  supreme  court  of  Wisconsin.  The  judgment 
of  the  state  supreme  court  was  subsequently  reversed  by 
the  supreme  court  of  the  United  States,  after  an  elaborate 
review  of  the  questions  involved,  not  on  the  ground  that  the 
state  commissioner  and  court  had  erred  on  the  facts,  or  the 
unlawfulness  of  the  imprisonment,  but  upon  tlie  ground 
that  they  had  no  right,  or  jurisdiction,  to  examine  or  deter- 
mine the  question  as  to  the  lawfuness  of  the  imprisonment 
at  all,  after  the  fact  was  brought  to  the  attention  of  the 
court  issuing  the  writ  that  the  officer,  in  good  faith,  claimed 
to  hold  him  under  authority  of  the  laws  of  the  United 
States — that  upon  these  facts  appearing  the  jurisdiction  was 
ousted.  Said  the  court  upon  this  question:  "State  judges 
and  state  courts,  authorized  by  laws  of  their  states  to  issue 
writs  of  habeas  coiyus,  have,  undoubtedly,  a  right  to  issue 
the  writ  in  any  case  where  a  party  is  alleged  to  be  illegally 
confined  within  their  limits,  unless  it  appear  upon  his  appli- 
caHon  thai  he  is  confined  under  the  authority^  or  claim  and 
color  of  the  author ity,  of  the  United  States,  by  an  officer  of  that 
government.  If  such  fact  appear  upon  the  application,  the  writ 
should  be  refused.  If  it  do  not  appear ,  the  judge  or  court  issu- 
ing the  writ  lias  a  right  to  inquire  into  the  cause  of  imprison- 
ment, and  ascertain  by  tohat  atUhority  the  person  is  Iield  tvithin 
the  limits  of  the  state;  and  it  is  the  duty  of  the  marshal,  or  other 
officer  having  the  custody  of  the  prisoner,  to  give,  by  a  proper 
return,  information  in  this  respect.  His  return  should  be 
sufficient,  in  its  detail  of  facts,  to  show  distinctly  that  the 
imprisonment  is  under  the  authority,  or  claim  atul  color  of  the 
authority,  of  the  United  Stales,  and  to  exclude  the  suspicion 
of  imposition  or  oppression  on  his  part.  And  the  process, 
or  orders,  under  which  the  prisoner  is  held  should  be  pro- 
duced with  the  return,  and  submitted  to  inspection,  in  order 
that  the  court,  or  judge,  issuing  the  writ  may  see  that  the 
prisoner  is  held  by  the  officer  in  good  faith,  under  the  au- 
thority, or  claim  and  color  of  the  authority,  of  the  United 
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States,  and  not  under  the  mere  pretense  of  having  snch 
authority." 

An  attempt  was  made,  upon  other  authorities  cited,  to 
distingaish  the  case  from  Booth's  cases,  and  to  limil  the 
application  of  the  doctrioes  established  by  them;  bnt  the 
court  emphatically  repudiated  any  such  limitation,  as  ap- 
pears by  the  following  explicit  language:  "Some  attempt 
has  been  made  in  adjudications,  to  which  our  attention  has 
been  called,  to  limit  the  decision  of  this  court  in  Ableman 
V.  Booth,  and  The  United  States  v.  Booth,  to  cases  where  a 
prisoner  is  held  in  custody  under  tindisputed  lawful  authority 
of  the  United  States,  as  distinguished  from  his  imprisonmeitt 
under  claim  and  coloj*  of  such  auihority.  But  U  is  evident  that 
the  decision  does  not  admit  of  any  such. limitation.  It  wonld 
have  been  unnecessary  to  enforce,  by  any  extended  reason- 
ing, such  as  the  chief-  justice  uses,  the  position  that  when  it 
appeared  to  the  judge^  or  officer  issuing  the  writ,  that  the 
prisoner  was  held  under  undisputed  lawful  authority,  he 
should  proceed  no  further.  No  federal  judge,  eten,  could, 
in  such  case,  release  the  party  from  imprisonment,  except 
'  upon  bail  when  that  was  allowable.  The  detention  being 
by  admitted  lawful  authority,  no  judge  could  set  the  pris- 
oner at  liberty,  except  in  that  way,  at  any  stage  of  the  pro- 
ceeding. All  that  is  meant  by  the  language  used  is,  that 
the  state  judge,  or  state  court,  shotdd  proceed  no  further  tohen 
it  appears,  from  the  applicaiion  of  the  party,  or  t/ie  return  made, 
that  the  prisoner  is  held  by  an  officer  of  the  United  Staies  under 
what,  in  truth,  purports  to  be  the  authority  of  the  United  States; 
that  is,  an  authority  the  validity  of  which  is  to  be  ddermined 
by  the  constitution  and  latos  of  the  United  States.  If  a  party 
thus  held  be  illegally  imprisoned,  it  is  for  the  courts  or 
judicial  officers  of  the  United  States,  and  those  courts  or 
officers  alone,  to  grant  him  release.*'  The  court  concludes : 
"It  follows,  from  the  views  we  have  expressed,  that  the 
court  commissioner  of  Dane  county  was  toithout  jurisdiction 
to  issue  the  writ  of  habeas  coipus  for  tlie  discharge  of  the  pris- 
oner in  this  case,  it  appearing,  upon  the  application  presented 
to  him  for  the  vrrit,  tliat  the  prisoner  was  held  by  an  officer  of 
the  United  States  under  claim  and  color  of  llie  authority  of  the 
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United  States,  as  an  enlisted  soldier  mastered  iuto  the  mili- 
tary service  of  the  national  government;  and  the  same  inform 
maiion  was  imparted  to  the  commissioner  by  tJie  return  of  the 
officer.  The  commissioner  tuns,  both  by  the  application  for  the 
writ  and  the  return  to  it,  apprised  that  the  pnsoJier  was  within 
the  dominion  and  jurisdidion  of  another  govei^iment;  and  that 
no  xaril  of  habeas  corpus  issued  by  him  could  pass  over  the  line 
which  divided  the  two  sovereignties.  The  conclnsion  we  have 
reached  renders  it  unnecessary  to  consider  hotv/ar  the  declara- 
tion of  the  prisoner  as  to  his  age,  in  the  oath  of  enlistment,  is  to 
he  deemed  conclusive  evidence  on  that  point'fpn  the  return  to  the 
writ:* 

Now  the  case  of  the  petitioner  in  this  proceeding,  except 
that  the  officer  or  agent  of  the  United  States  having  Baylej 
in  charge  is  neither  a  judge,  commissioner,  nor  military 
officer,  acting  nnder  the  judiciary  or  military  laws  of  the 
United  States,  but  a  person  expressly  authorized  to  act  by 
other  statutes  of  the  United  States,  is  precisely  in  the  con- 
dition of  Tarble's  case.  The  petition  of  Bayley  on  its  face 
showed  that  he  was  claimed,  at  least,  to  be  held  in  custody 
in  pursuance  of  the  laws  of  the  United  States.  It  was  so 
explicitly  stated  in  the  petition,  and  a  copy  of  the  warrant 
showing  the  authority  was  annexed  to  and  made  a  part  of 
the  petition  for  the  writ;  and  this  being  so,  if  the  doctrine 
asserted  in  the  Booth  and  Tarble  cases  is  correct — and 
whether  correct  or  not  it  is  controlling  in  this  court — then 
in  the  language  of  the  court  in  Tarble's  case,  already 
quoted,  tlie  judge  who  issued  the  writ  to  the  petitioner 
"  was  without  jurisdiction  to  issu^e  the  un^it  of  Iwbeas  corpus  for 
the  discharge  of  the  prisoner  in  this  case,  it  appearing,  upon 
the  application  presented  to  him  for  the  writ,  that  the  pris- 
oner was  held  by  an  officer,"  or  agent,  '*of  the  United 
States,  under  claim  and  color  of  authority  of  the  United 
States,"  as  a  fugitive  from  justice,  to  be  delivered  over  to 
the  authorities  of  the  state  of  Oregon.  But  if  it  were  nec- 
essary to  go  further,  the  petitioner  did  exactly  what  the 
supreme  court  of  the  United  States  said  he  was  bound  to 
do  under  such  circumstances,  and  made  return  to  the  writ 
showing  his  authority,   giving   copies   of  his   commission 
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from  the  governor  of  Oregon,  and  warrant  from  tlie  gov- 
ernor of  California,  and  return  of  the  chief  of  police;  and 
exhibited  the  originals  under  the  seals  of  the  respective 
states,  his  authority  thus  appearing  upon  the  representa- 
tions of  both  the  petitioner  and  the  party  restraining  him 
of  his  liberty;  and  tJiis  state  of  facts  satisfactorily  appeared 
to  the  court,  for  the  court  itself  so  adjudged  in  its  judg- 
ment for  contempt.  And  the  petitioner  further  did  exactly 
what  the  supreme  court  of  the  United  States  said  he  must 
do,  respectfully  declined  to  produce  the  body  of  the  pris- 
oner. Fortunately,  he  did  not  have  occasion  to  go  further, 
as  the  court  said  he  must  do,  if  necessary,  and  resist  by  all 
the  force  at  his  command  any  attempt  to  compel  a  produc- 
tion of  his  body,  other  than  to  defend  himself  in  the  courts 
in  response  to  the  writ  of  habeas  corpus  issued  to  and  served 
upon  him,  and  in  the  proceedings  for  contempt  now  under 
consideration. 

Now  if  it  was  lawful  for  petitioner  to  decline  to  pro- 
duce the  body  of  Bayley  upon  the  facts  disclosed  to  the 
court  upon  the  face  of  the  petition  itself  or  upon  the 
face  of  the  petition  and  the  return  made  to  the  writ;  if 
it  was  lawful  to  resist  by  force,  with  all  the  power  at  his 
command,  any  attempt  to  compel  him  to  produce  the  body 
of  the  prisoner;  if,  upon  the  facts  of  the  case  appearing,  as 
they  did  appear,  the  judge  had  no  jurisdiction  to  proceed 
further  or  examine  at  all  into  the  regularity  of  the  proceed- 
ing under  which  Bayley  was  held — then  there  certainly  was 
no  jurisdiction  or  lawful  authority  to  force  a  production  of 
Bayley  through  proceedings  for  contempt.  The  two  propo- 
sitions are  incompatible,  and  their  co-existence  legally  im- 
possible. 

There  is  strong  reason  for  maintaining  this  position.  If 
a  judge  of  a  state  court — another  sovereignty  as  distinct 
from  the  national  sovereignty  as  if  it  ruled  over  a  different 
territory — can,  under  the  circumstances  indicated,  compel 
the  production  of  a  prisoner  held  under  the  laws  of  the 
United  States — the  supreme  law  of  the  land — he  has  the 
physical  power  to  discharge  him  when  produced,  however 
lawless  the  discharge  may  be,  as  was  done,  in  fact,  in  the 
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Booth  and  Tarble  oases.  The  production  of  tbe  body  in 
court,  by  means  of  which  the  co^rt  has  the  physical  power 
to  assume  control,  is  equivalent  to  a  surrender  of  a  pris- 
oner. And  if  one  person  can  be  discharged  by  a  state  offi- 
cer, so  can  all,  and  it  would  be  impossible  for  the  United 
States,  in  some  contingencies,  to  discharge  the  duty  im- 
posed upon  them  by  the  national  constitution  relating  to 
fugitives  from  justice,  as  well  as  to  fugitives  from  labor; 
or  to  execute  the  laws  of  congress  passed  to  give  effect  to 
those  constitutional  rights  of  the  several  states,  as  between 
themselves.  It  would  be  as  difficult  to  perform  their  du- 
ties as  the  supreme  court  in  Booth's  cases  said  it  would  be 
to  execute  the  criminal  laws  of  the  United  States  under 
similar  conditions. 

By  producing  the  body  as  required  by  the  writ,  the  peti- 
tioner necessarily  places  his  prisoner  within  the  cojitrol  of 
the  court  issuing  it,  and  deprives  himself  of  all  power  to 
perform  the  requirements  of  his  commission,  enjoined  by 
tlje  superior  authority  of  the  laws  of  the  United  States. 
He  cannot,  and  he  does  not,  owe  a  divided  duty  to  two  dis- 
tinct sovereignties.  He  cannot  serve  two  masters.  He 
cannot  produce  his  prisoner,  which  is  Equivalent  to  his  sur- 
render, in  obedience  to  the  commands  of  the  writ  of  habeas 
corpvs,  and  at  the  same  time  retain  power  to  obey  the  man- 
date of  the  laws  of  the  United  States  and  deliver  him  to 
the  authorities  of  the  state  of  Oregon.  He  must  obey  one 
command  or  the  other,  and  the  command  to  be  obeyed  is 
the  one  which  is  superior  or  supreme  in  its  authority. 

But  whether  these  reasons  and  others  given  are  sound  or 
not,  the  rule  as  to  the  jurisdiction  of  the  state  courts,  under 
the  circumstances  indicated,  appears  to  us  to  be  clearly  es- 
tablished by  the  highest  tribunal  in  the  land,  and  are  not 
open  even  to  question  here,  and  cannot  be  disregarded  by 
us. 

We  are  of  opinion,  under  the  authoritative  decisions 
cited,  that  the  judge  of  the  superior  court  on  the  petition 
of  Bayley,  as  presented,  had  no  jurisdiction  to  issue  the 
writ,  and  certainly,  upon  the  petition  and  the  return  made 
to  the  writ  by  Eobb,  that  neither  the  judge,  nor  the  court 
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over  -which  he  presides,  had  jurisdiction,  or  authority,  to 
proceed  further,  or  to  compel  the  production  of  the  body 
of  Bayley,  or  to  puuish  him  for  contempt  for  respectfully 
declining  to  produce  the  body  under  the  circumstances  of 
the  case,  in  pursuance  of  the  commands  of  the  writ. 

We  should  not  have  thought  it  necessary  to  go  into  the 
case  so  fully,  or  to  have  done  anything  beyond  referring  to 
the  Booth  and  Tarble  cases,  but  we  found  ourselves  in  the 
delicate,  embarrassing,  and  very  unpleasant  position  of 
reaching  a  conclusion  dififerent  from  tjiat  attained  by  the 
supreme  court  of  the  state  in  this  case,  for  whose  judgment 
we  entertain  the  very  highest  respect.  That  tribunal  held, 
on  a  writ  of  habeas  corpus  heretofore  issued  on  petition  of 
Bobb,  that  the  superior  court  had  jurisdiction  and  authority 
to  compel  petitioner,  by  imprisoument  for  contempt,  to 
produce  the  body  of  his  prisoner,  Bayley,  and  remanded 
him  to  suffer  the  punishment  adjudged  by  the  court.  {In 
re  Robb,  1  West  Coast  Rep.  255.)  Had  there  been  no  de- 
cisions of  the  supreme  court  of  the  United  States  settling 
the  question,  as  we  conceive  there  are,  we  certainly  should 
have  hesitated  long  before  declining  to  follow  this  ruling  of 
the  supreme  court  of  the  state.  But  where  that  court  dif- 
fers from  the  supreme  court  of  the  United  States  as  to 
rights  depending  upon  the  statutes  of  the  United  States, 
over  which  the  latter  court  has  final  jurisdiction,  and  we 
must  follow  one  or  the  other,  as  we  must  do  in  this  case, 
our  duty  is  to  yield  obedience  to  the  latter. 

As  no  reference  is  made  to  the  Booth  and  Tarble  cases 
in  the  opinion  of  the  supreme  court  of  the  state,  those  cases 
may  not  have  attracted  the  attention  of  the  court. 

The  prisoner  is  entitled  to  be  discharged  from  imprisou- 
ment, and  it  is  so  ordered. 

Note. — The  following  is  the  article  of  Mr.  Alfred  Clarke  referred  tojn  the 
note  to  the  title  of  tliis  case: 

Mr.  Samuel  T.  Spear,  a  writer  of  reputation  upon  the  law  of  extradition 
aud  other  branches  of  the  law,  in  an  elaborate  article  published  in  the  Albany 
Law  Journal,  reviews  the  recent  decision  of  the  United  States  circuit  court 
for  the  ninth  circuit,  in  the  extradition  case.  In  re  liobby  1  West  Coast  Kep. 
430,  and  arrives  at  a  different  conchision  from  that  reached  by  the  court. 
Uaving  been  counsel  in  the  case  of  Robb,  and  believing  the  action  of  the 
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court  to  be  in  strict  conformity  with  the  constitution  and  laws  of  the  United 
States,  I  desire  to  make  some  observations  upon  the  criticisms  of  the  learned 
reviewer,  and  to  point  out  wherein  I  think  his  views  are  untenable. 

Mr.  Spear  8a3'S:  *'  There  can  be  no  doubt  that  the  governor  of  a  state  in 
issuing  his  warrant  for  the  arrest  and  delivery  of  a  fugitive  criminal,  upon 
the  demand  of  the  governor  of  another  state,  is  acting  under  the  authority  or 
color  of  the  authority  of  the  United  States,  and  consequently,  that  the  arrest 
and  detention  are  under  color  of  the  same  authority.  The  arrest  and  deten- 
tion purport  to  be  under  the  authority  of  the  United  States;  and  the  supreme 
court  of  the  United  States,  in  Prigg  v.  CommouirtfaUh  of  Penv><ylvama,  16 
Pet.  539,  declared  the  law  of  congress  giving  to  state  governors  this  author- 
ity to  be  constitutional.  It  is  on  this  ground  that  the  federal  courts  have 
claimed  and  exercised  jurisdiction  in  extradition  cases.  {Ex  parte  SmWt,  3 
McLean,  121;  Matter  of  Titus,  8  Ben.  411;  MatUr  of  John  LeaYy,  10  Id.  197; 
In  re  Doo  Womiy  IS  Fed.  Rep.  898.)  An  arrest  for  extradition  is,  in  this  re- 
spect, essentially  parallel  to  the  cases  cited  by  Judge  Sawyer.  (29  Alb.  L. 
J.  207.) 

It  seems  to  me  that  in  this  passage  the  whole  case  is  surrendered.  It  is 
conceded  that  the  parties  having  Bay  ley  in  custody  were  acting  in  the  execu- 
tion of  the  constitution  and  laws  of  the  United  States,  through  instrumen- 
talities or  agencies  appointed  by  virtue  of  the  authority  conferred  by  the  laws 
of  the  United  States,  and  were  exercising  powers  derived  from  the  United 
States,  without  which  they  could  not  lawfully  have  acted  at  all  in  the  man- 
ner they  did.  The  writer  makes  an  acute,  technical  criticism  upon  the  term 
**  officer,"  as  the  term  is  supposed  to  be  used  in  the  constitution  of  the  United 
States;  and  it  is  insisted  that  the  governor,  and  others  acting  in  a  case  of  ex- 
tradition in  pursuance  of  the  authority  conferred  by  the  constitution  and  laws 
of  the  United  States,  can  not  be  officers  of  the  United  States  in  the  sense 
suggested;  that  if  they  are,  their  appointment  by  an  act  of  congress  would  be 
unconstitutional,  and,  consequently,  void.  Conceding  these  views  to  be  cor- 
rect, then  these  officers  had  no  other  authority  whatever  to  act,  and  the 
question  as  to  the  authority  must  still  be  determined  by  the  constitution  and 
laws  of  the  United  States.  But  his  argument  would  apply  with  equal  force 
to  a  large  number  of  other  statutes  of  the  United  States,  many  of  them  nearly 
aa  old  as  the  government  itself,  which  have  been  recognized  and  acted  upon 
without  objection,  remonstrance,  or  successful  attack.  Whether  the  persons 
acting  are  officers  of  the  United  States  or  not,  in  the  limited  sense  indicated 
by  the  writer,  is  a  matter  that  can  not  affect  the  question  at  issue.  They  are 
instrumentalities  or  agencies,  appointed  and  employed  by  the  United  States 
within  their  constitutional  powers,  in  carrying  into  effect  the  constitution 
and  laws  of  the  United  States.  This  was  so  held  in  the  Prigg  case,  as  is 
admitted,  and  whether  the  state  officers  can  be  compelled  to  execute  the 
powers  conferred  is,  also,  wholly  outside  the  question  at  issue.  If  they  do 
accept  the  trust,  and  act,  they  act,  solely,  by  virtue  of  the  laws  of  the  United 
States.  The  supreme  court  does  not  limit  its  language  to  officers  in  the  re- 
stricted sense  of  that  term  in  which  Mr.  Spear  insists  it  must  be  used.  The 
language  of  the  Booth  case  is:  "Or  other  authorized  officer  or  a^ent  of  the 
United  States."  (21  How.  523.)  The  Prigg  case  and  the  Booth  cases  grew 
put  of  the  provision  of  the  act  of  1793  respecting  fugitive  slaves,  the  same  act 
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provi<Ung  for  the  extradition  of  fugitives  from  justice,  and  being  the  one  un- 
der which  Bayley  was  arrested  and  afterwards  held  in  custody  by  Robb. 

In  the  Prigg  cane  it  was  held,  that  tinder  this  act,  an<i  the  constitution  of 
the  United  States,  the  owner  of  a  slave,  or  his  attorney  or  agent,  was  an 
(uji-nt  under  the  law  clothed  with  entire  authority  in  every  state  in  the 
Union,  w  ithout  warrant  or  other  authority  than  the  statute  itself,  to  seize 
and  recapture  his  slave.  For  this  imr[)08e  he  was  the  atje$it  of  the  law.  The 
owner,  or  his  agent  or  attorney,  having  seized  his  slave,  was  anthorized  by 
the  third  section  of  the  act  **  to  take  him  or  her  before  any  judge  of  the  cir- 
cuit or  district  court  of  the  United  States,  residing  or  behnj  within  the  state, 
or  bfi/ore  any  mntjiMrate  of  a  county,  city,  or  fotm  coiyorate,  wherein  such  seiz- 
ure or  arrest  shall  be  made,  and  upon  proof  to  the  satisfaction  of  such  judge 
or  magistrate,"  receive  a  certificate  authorizing  him  to  remove  the  slave  from 
the  state.  The  i*tatp  mn4jtBtrateA  by  this  act  ir^r^  jmt  ttfion  ftncit^fly  the  ^air*^ 
footbuf  aji  thejwhjPH  of  the  United  States  courta.  Now,  by  what  authority  did 
the  owner  or  his  agent  and  these  state  judges  and  magistrates  act  ?  In  ex- 
ecuting the  laws  of  the  United  States,  of  u:hat  Mverfujnty  \cere  thty  the  o/^T- 
cerfi,  inMrumentalitie^y  or  aifevtn1  Certainly,  not  of  the  state,  even  in  the 
cases  where  the  state  magistrate  acted.  Not  a  scintilla  of  the  authority  ex- 
ercised was  derived  from  tlie  states,  whose  magistrates  in  other  respects,  and 
for  other  purposes,  under  the  state  laws,  they  were.  But  their  authority  to 
act  in  the  matter  of  the  return  of  fugitive  slaves  was  derived  from  another 
section  of  the  same  act  of  congress  as  that  under  which  Robb  was  acting — 
the  latter  having  been  carried  into  the  revised  statutes.  If  these  magis- 
trates, for  the  purposes  (»f  this  act,  were  state  officers,  so  must  the  United 
States  judges,  acting  under  the  same  statute,  have  been  state  officers.  Both 
classes  derived  all  their  authority  from  the  same  sovereignty.  Numerous 
other  acts  of  congress  in  like  manner  confer  extensive  powers,  judicial  and 
executive,  upon  state  officers,  in  respect  to  matters  in  which  the  respective 
states  have  no  concern  whatever.  As  examples,  section  1014,  revised  stat- 
utes, authorizes  **  any  justice  or  judge  of  the  United  States,"  or  "au}'^  com- 
missioner of  the  circuit  court  of  the  United  States,"  or  *^avy  chancellor, 
juihje  of  a  mtprevie  or  ftitjterior  court,  chief  or  frst  judge  of  cwnmon  pf&aA, 
mayor  (f  a  city,  justice  of  the  peace,  or  other  matfiHtrale  of  any  tttate  whrre  he 
may  he  found,"  to  arrest,  imprison,  and  hold  to  bail  for  trial  before  the  court 
having  cognizance  of  the  case  any  party  committing  *'auy  crime  or  offense 
against  the  United  States." 

Section  4606  of  the  revised  statutes  makes  it  an  offense  to  go  aboard  a  ves- 
sel under  certain  circumstances,  **  punishable  by  a  fine  of  not  more  than  two 
hundred  doUarn  and  by  i7n]/rit<onmevt  for  not  more  than  8ix  moidh^t,  and  the 
master  of  any  such  vessel  may  take  any  such  person  so  going  on  board  into 
custotly,  and  deliver  him  forthwith  to  any  constable  or  police  officer,  to  Ije  by 
him  taken  before  any  justice  of  the  j*eace  to  he  dealt  trlfh  according  to  the  pro- 
visions  of  this  act;"  that  is  to  say,  to  be  convicted  and  punished.  Section 
4522  authorizes  certain  penalties  of  defaulting  seamen  to  be  recovered  ^Mje- 
fore  Hjny  just icf  of  any  state,  city,  touvi,  or  county  of  the  United  Statt-s,  which 
by  the  laws  thereof  have  cognizance  of  debts  of  equal  value."  Section  3833 
authorizes  all  causes  of  action  arising  under  the  postal  laws  to  be  prosecuted 
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**  l>efore  the  jvsticcs  of  the  peace,  magUtrates^  or  other  judicial  courts  of  the 
several  states"  laving  jurisdiction  under  the  state  laws  of  equal  amounts,  or 
over  similar  punishments;  "and  such  justices,  magistrates,  or  judiciary 
shall  take  cognizance  thereof,  procetd  to  judgment  and  execution  cm  in  other 
cfiMfs.'^  Section  4546  gives  jurisdiction  in  certain  cartes  of  seamen's  wages  to 
^^afty  judge  or  justice  of  the  peace^  or  any  commissioner  of  a  circuit  court. " 
8ecti(»n  30G6  authorizes  **any  justice  of  the  peace"  to  issue  search-warrants 
ou  the  application  of  certain  designated  officers  of  the  United  States.  Section 
5280  authorizes  "any  court,  judge,  commissioner  of  any  circuit  court, ytw^ice, 
or  other  mayistrate"  to  issue  warrants  of  arrest,  examine  and  remand  to  the 
ship  seamen  deserting  from  foreign  ships.  See  also  sections  4556-4559,  2181, 
1758,  1778,  1750.  No  oath  administered  by  any  notary  public,  or  other  state 
officer,  has  any  validity  in  a  United  States  court,  or  executive  departments 
of  the  general  government,  unless  such  officer  be  expressly  authorized  to 
administer  oaths  by  the  statutes  of  the  United  States.  His  authority  under 
the  state  laws  is  wholly  insufficient.  Here,  then,  are  judicial  and  other 
functions,  and  powers,  of  the  highest  nature,  in  which  the  state  has  no  in- 
terest whatever,  conferred  by  the  laws  of  the  United  States  upon  certain 
stfife  officers — powers  and  functions,  which  no  one  of  them  could  exercise, 
under  the  state  laws,  or  as  state  officers,  or  in  their  character  of  state  officers. 
Under  section  1014  of  the  revised  statutes,  the  judges,  justices  of  the  peace, 
and  other  state  officers,  as  committiug  magistrates  in  case  of  crimes  against 
the  United  States,  exercise  the  same  powers,  and  by  virtue  of  the  same 
authority,  and  no  other,  as  does  the  chief  justice  and  justices  of  the  supreiiic 
court  of  the  United  States,  and  other  United  States  judges  and  commissioners. 
Under  this  statute,  with  reference  to  the  jurisdiction  conferred,  they  stand 
ui)on  an  equality  with  thev  highest  judicial  officers  of  the  United  States. 
(United  Stately,  Schumariy  7  Saw.  440;  Oiant  Powder  Co.  v.  Cal.  V.  P.  Co., 
6  Id.  532;  Bobinson  v.  Sotterlee,  3  Id.  140.)  So  in  some  of  the  other  sections 
cited,  jurisdiction  is  conferred  upon  the  designated  state  officers,  not  merely 
to  hold  preliminary  examinations,  but  to  try  cases,  civil  and  criminal  in  their 
nature,  and  render  and  enforce  final  judgments  without  appeal.  Thus,  under 
the  laws  of  the  United  States,  they  are  authorized  to  exercise  judicial  func- 
tions and  powers  of  the  highest  character,  in  relation  to  matters  in  which 
the  state  has  no  concern  whatever,  and  over  which  the  state  could  give 
them  no  possible  authority.  They  take  part  in  the  administration  of 
of  the  laws  of  the  United  States.  They  act  by  virtue  of  the  authority  of  the 
United  States,  and  no  other.  The  fact  that,  with  reference  to  matters  of  the 
state  government,  they  also  perform  other  duties  under  the  state  laws,  can- 
not affei^t  the  character  of  the  acts  performed,  solely,  by  virtue  of  the  laws 
of  the  United  States.  They  act  in  a  double  capacity:  in  the  one  case,  they 
act  as  officers,  or  instrumentalities,  or  agents  for  the  administration  of  the 
laws  of  the  United  States;  and  in  the  other,  of  the  state.  And,  the  fact  that 
the  state  is  interested  in  the  act  to  be  performed,  cannot  affect  the  character 
in  which  the  officer,  or  instrumentality  performing  it,  acts.  There  is  no 
necessary  connection,  and,  indeed,  no  connection,  in  fact,  or  in  law,  between 
the  duties  performed  in  the  two  distinct  capacities  in  which  they  act.  Con- 
gress might  Just  as  well  confer  the  powers  referred  to  upon  any  other  per- 
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sons,  as  upon  those  named.  The  office  is  simply  used  instead  of  the  name  of 
the  incumbent,  as  a  description  of  the  persons  upon  whom  jurisdiction,  aod 
power,  are  conferred.  The  jurisdiction  and  power  to  be  exercised  is  derived, 
solely,  from  the  act  of  congress,  and  not  from  their  character  as  state  <iffioerB. 
It  was,  doubtless,  supposed  that  men  occupying  analogous  positions  under 
the  state  government  would  be  competent  to  perform  the  services  indicated, 
and  that  it  would  be  more  convenient  and  economical,  in  view  of  the  small 
amount  of  services  of  the  kind  likely  to  be  required,  to  confer  the  jurisdic- 
t'on  on  them,  than  to  maintain  a  separate  set  of  officers.  Whatever  the 
reason,  congress  has  seen  Ht,  for  certain  purposes,  to  constitate  certain  state 
magistrates,  and  certain  state  executive  officers,  a  part  of  the  judiciary  and 
executive  force  of  the  United  States  government;  but,  while  executing  the 
laws  of  the  United  States  by  virtue  of  their  powers  thus  conferred,  their 
official  acts  are  as  separate  and  distinct  from  their  official  acts  as  state 
magistrates,  and  state  executive  officers,  as  if  they  held  no  state  office  what- 
ever. If  the  acts  under  the  laws  of  congress  are  not  official  acts  with  respect 
to  the  United  States,  they,  certainly,  are  not  official  acts  with  respect  to  the 
state.  Will  it  be  pretended,  that  a  (larty  held  in  custody  in  pursuance  of 
an  arrest,  or  judgment,  by  any  of  the  state  officers  referred  to,  in  pursuance 
of  the  acts  of  congress  cited,  could  be  discharged  on  habeas  corpus,  by  a  state 
court,  in  view  of  the  decisions  in  the  Booth  and  Tarble  cases  ?  Can  the  two 
classes  of  cases  be  distinguished  ?  Or  can  such  cases  be  logically  distin- 
guished from  that  of  Bobb  ? 

True,  congress  has  not  attempted  to  provide  for  compelling  the  goTemor 
to  act  under  the  extradition  laws,  either  by  mandamtts  or  punishment,  crim- 
inally; and  he  may  decline  to  act  with  impunity.  Neither  has  it  made  any 
provision  whereby  the  assumption  and  exercise  of  the  judicial  functions 
mentioned  in  the  numerous  sections  cited  can  be  compelled,  and  the  several 
state  officers  designated  might,  doubtless,  decline  with  impunity  to  assume 
the  jurisdiction.  But  where  they  do  assume  to  exercise  the  powers  and 
functions  designated,  whether  govenior,  'judges,  justices  of  tlie  peace,  or 
othei'wise,  they  act  solely  by  virtue  and  in  execution  of  the  laws  of  the  United 
States;  and  no  matter  by  what  name  we  designate  them,  are  instrumentali- 
ties, or  agencies,  employed  in  the  administration  of  the  laws  of  the  United 
States,  and  are,  within  the  language  of  the  supreme  court  quoted,  **  any 
authorized  officer  or  agent  of  tlie  United  States."  W^hether  congress  has 
power  to  compel  by  coercive  means  the  assumption  by  the  governor,  or  other 
officers  of  the  state  mentioned,  and  the  exercise  of  the  power  conierred 
on  them,  is  a  question  not  pertinent  to  the  present  discussion,  as  no  such 
legislation,  as  to  any  of  them,  has  been  attempted.  But  having  assumed 
the  functions,  and  exercised  the  powers,  there  can  be  no  doubt  that  their 
acts  within  the  jurisdictipn  conferred  by  the  laws  of  the  United  States,  if 
valid,  are  acts  of  the  sovereignty  of  the  United  States,  and  not  of  the  state 
sovereignty,  of  which  they  are,  also,  officers.  If  not  valid,  they,  of  coarse, 
cannot  be  acts  of  the  state,  or  any  other  sovereignty.  The  naturalization 
laws,  administered  by  the  numerous  state  courts,  solely,  under  and  in  pur- 
suance of  the  acts  of  congress,  and  other  laws  that  might  be  cited,  furnish 
other  illustrations. 
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Mr.  Spear  says:  **  Interstate  extradition,  then,  though  rerjnlaifd  by  federal 
law,  is  a  transaction  between  two  independent  and  sovereign  states,  consid- 
ered in  their  political  character;  and  each  state  acts  through  its  governor, 
and  he  acts  for  the  state  in  ^  his  official  character '  as  governor,  and  in  so  act- 
ing, he  *  represents  the  sovereignty '  of  that  state.  Th^  process  of  the  extra- 
dition, so  far  as  the  work  of  actual  execution  is  concerned,  is  exclusively  a 
matter  of  state  agency,  and  is  made  such  by  the  law  of  congress.  The  de- 
mand is  by  a  state  governor.  The  delivery  is  by  a  state  governor.  The  war- 
rant of  arrest  is  issued  by  sucli  a  governor.  The  actual  arrest  is  made  by  a 
state  officer.  The  party  receiving  the  fugitive  is  a  state  officer,  deriving  his 
appointment  from  the  demanding  governor.  To  make  this  agency  a  federal 
agency  is  to  give  it  a  character  which  the  law  does  not  assign  to  it,  and  which, 
as  a  matter  of  fact,  it  does  not  possess  at  all.  *  •  *  Assuming,  then, 
without  pursuing  the  argument  to  greater  length,  that  the  process  of  inter- 
state extradition,  though  regulated  by  a  law  of  the  United  States,  and  con- 
ducteil  under  the  authority  of  that  law,  is  nevertheless  a  process  executed 
by  state  officers,  we  see  at  once  that  the  cases  cited  by  Judge  Sawyer  are  not 
in  this  respect  parallel  to  a  case  of  extradition.  It  may  be  true,  and  accord- 
ing to  the  ruling  of  the  supreme  court  of  the  United  States  it  is  true,  that  a 
party  in  custody  under  color  of  the  authority  of  the  United  States  by  an 
officer  thereof  cannot  be  reached  by  a  writ  of  habeas  corjnis  issued  by  a  state 
judge  or  a  state  court.  But  it  docs  not  by  any  means  follow  that  a  party  in 
custody  by  a  state  sheriffs  as  a  fugitive  criminal,  under  a  warrant  issued  by  a 
state  governor,  cannot  be  reached  by  such  a  writ  of  habeas  corpus." 

It  api^ars  to  me  that  the  dual  capacity  in  which  the  officers  named  in  the 
foregoing  extract  act,  has  been  wholly  overlooked.  The  two  capacities  in 
which  the  respective  officera  act,  seem  to  be  confounded  with  the  personality 
of  the  individual,  who  acts  in  both,  and  herein  lies  the  fallacy  of  tlie  reason- 
ing. The  governor  of  ("alifornia,  as  qovrrnor^  derives  all  his  powers  from  the 
constitution  and  laws  of  the  state.  Congress  can  neither  enlarge,  nor  restrict, 
his  legitimate  powers,  as  goirmor.  Congress  can  confer  other  powers  on 
the  individual  holding  the  office  of  governor,  and  the  power  may  be  conferred 
by  his  official  designation,  and  executed  in  his  official  name.  His  being  gov- 
ernor  may  be  a  good  reason  for  conferring  upon  him,  by  congress,  pr>wers  not. 
inconsistent  with  his  other  duties;  but  where  such  powers  are  conferred,  they 
are  derived  from  another  sovereignty;  and  in  executing  such  powers,  he  acts 
as  an  instrumentality,  or  agency  of  that  sovereignty,  which  confers  the  pow- 
ers, and  no  other,  even  though  the  act  may  be  for  the  benefit  of  some  other 
sovereignty,  or  some  other  party.  The  reviewer,  in  the  passage  cited,  seems 
to  suppose  that  Kobb  was  a  state  sheriff,  and  acting  in  that  capacity ;  but 
there  was  nothing  in  the  record  to  indicate  that  he  was,  in  fact,  sheriff  of  any 
county  in  Oregon,  or  elsewhere,  or  that  he  held  any  office  under  the  state 
government  of  Oregon,  other  than  his  authority  to  act  as  its  agent  to  remove 
13aylcy  by  virtue  of  his  appointment  under  the  authority  of  the  act  of  con- 
gress in  question.  He  was  not  acting,  and  he  could  not  act,  in  the  capacity 
of  an  Oregon  sheriff,  in  Califoraia.  Neither  the  governor,  under  the  laws  of 
Oregon,  nor  the  laws  of  Oregon  themselves,  could  authorize  a  sheriff,  or  any 
other  officer  of  Oregon,  to  exercise  any  official  authority  whatever  in  the  state 
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of  California.  The  nionieiit  the  sheriff,  or  any  other  officer  of  Or^on,  passes 
the  boundary  line  of  the  state,  he  is  without  his  junsdiction,  and  has  no  more 
authority  than  any  other  private  citizen.  Nor  could  the  governor  of  Cali- 
fornia, OM  suck,  unless,  expressly,  so  authorizefl  by  the  constitution,  and  lawi 
of  California,  add  ai^' thing  to  the  powers  of  such  officer  of  Oregon,  while  in 
the  state  of  California. 

The  whole  power  exercised  beyond  the  jurisdiction  of  Oregon  is  deriTed 
from  the  constitution,  and  statute  of  the  United  States.  The  authority  to 
designate  the  agent,  under  the  statutes  of  the  United  States,  and,  for  carry- 
ing them,  in  this  particular,  into  execution,  is  conferred,  very  properly,  upon 
the  governor  of  the  demanding  state;  but  the  power  to  designate  the  agent 
for  the  purpose  indicated,  and  the  power  to  l>e  exercised  by  him  after  having 
been  so  designated,  arise,  solely,  from  the  act  of  congress.  And  so  the  gov- 
ernor of  the  state  upon  which  the  demand  is  made,  and  the  x)a.rty  making 
the  arrest  under  the  warrant  issued,  and  his  authority  to  deliver  him  to  the 
agt'ut  appointed  to  return  the  fugitive,  are.  aleo,  derived  from  the  act  of  con- 
gress. The  authority  has  no  necessary  connection  with  the  office  of  governor. 
Tiie  authority  to  issue  the  warrant  of  arrest,  the  authority  to  make  the  arrest, 
and,  upon  arrest,  to  deliver  the  fugitive  to  the  agent  <luly  authorized,  under 
the  act  of  congress,  to  be  transported  out  of  the  state,  might  just  as  well 
have  been  conferred  upon  the  judges  of  the  state  or  national  courts,  or  upon 
a  commissioner  of  the  circuit  courts,  as  was  done  in  the  section  relating  to 
fugitive  slaves,  and,  as  is  done,  iu  relation  to  extradition  to  foreign  countrit^, 
under  the  provisions  of  Bootion  5270,  revised  statutes,  or  as  is  the  case  of 
numerous  other  powers  conferred  on  similar  officers  in  the  other  sections  of 
tiie  statutes  already  cited.  So  the  agent  to  receive  the  prisoner  for  transpor- 
tation to  tlie  demanding  state  need  not  be  a  sheriff,  or  any  other  state  officer. 
The  authority  under  the  act  of  congress  may  be  vested  iu  any  private  citizen. 
The  fact,  that  the  agent  is  a  sheriff,  if  he  be  such,  adds  notliing  to  his  pow- 
ers; and  the  fact  that  the  person  authorized  to  issue  the  warrant  of  arrest,  is 
a  governor,  and,  that  it  is  conferred  on  him  by  his  official  designation,  adds 
nothing  to  his  powers.  The  individual  who  is  to  execute  the  power  is  indi- 
cated by  his  official  designation;  it  is  merely  desrrij^tio  ^>«-#iO??<p.  But  the 
j)ower  of  all  concerned,  to  act,  is  derived,  solely,  from  the  acts  of  congress, 
and  it  is  not  exercised  by  virtue  of  any  official  authority  derived  from  tie 
constitution,  or  laws  of  the  respective  states.  The  governor  making  the  de- 
mand, doubtless,  may  do  so  under  state  laws,  but  he  can  make  no  effective, 
IfiM'ful  demand  by  virtue  of  the  state  laws,  that  will  impose  any  obligation 
upon  the  state  to  which  he  has  fled,  to  return  the  fugitive,  except  by  virtae 
of  the  provision  of  the  constitution  and  laws  of  the  United  States  imposing 
such  duty,  and  all  legal  subsequent  ijroceedings  to  perform  the  duty  imposed 
by  an  effective  demand,  so  far  as  any  possible  action  outside  of  his  state  is 
concerned,  must  depend  upon  the  laws  of  the  United  States  alone. 

This  is  not  a  mere  '*  regulation  "  of  the  modea  of  proceeding  **  by  federal 
laws."  The  power  to  act  at  all  comes  from  congress,  and  the  United  States 
constitution,  and  every  person  who,  lawfully,  performs  any  act  under  and  by 
virtue  of  the  powers  conferred  by  the  constitution  and  laws  of  the  United 
States,  whatever  other  official  relation  he  may,  personally,  bear  to  the  state. 
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is  necessarily,  for  that  purpose,  either  an  officer,  agent,  or  other  lawful  in- 
strumentality of  the  sovereignty  of  the  United  States,  and,  necessarify, 
under  the  j/rotecthig  potrer  of  (hat  sovereignty.  The  supreme  court,  in  the 
Booth  and  Tarble  cases,  does  not  discuss  the  character  of  the  agent,  or  in- 
strumentality, used,  the  only  question  being,  **/«  the  party  in  custody  wider 
the  authority  of  the  United  Staten?"  and  it  defines,  for  itself,  the  phrase  thus 
used,  as  **  an  authority,  the  validity  of  which  is  to  be  determined  by  the  consfi' 
tution  and  laws  of  the  United  States, "  Is  not  the  validity  of  the  authority 
under  which  Bayley  was  held  by  Robb  "  to  he  determined  by  the  laws  and  con- 
ftitufion  of  the  United  States"  and  by  such  constitution  and  laws  alone?  *'  If 
80,"  proceeds  the  court,  **  the  state  court,  or  judge,  can  proceed  no  further. 
No  iitcUe  jwtge  or  court,  after  they  are  judicially  informed  that  the  party  is 
imprisoned  under  the  authority  of  the  United  States,  ha>s  any  right  to  interfere 
with  him,  or  re(/uire  him  to  be  biought  before  them.  And  if  the  authority  of  a 
state,  in  the  form  of  judicial  process,  or  othen^'ise,  should  attempt  to  control 
the  marshal,  or  other  authorized  officer  or  OAjent  of  the  United  States,  in  any 
respect,  in  the  custody  of  his  prisoner,  it  would  be  his  duty  to  resist  it,"  etc. 
Section  5279  of  the  revised  statutes  of  the  United  States  provides,  that  "any 
agent  so  appointed  [that  is  to  say,  in  pursuance  of  the  provisions  of  the  pre- 
c^-ding  sections],  who  receives  the  fugitive  into  his  custody,  shall  be  empotc- 
ered  to  transport  him  to  the  state  or  territory  from  which  he  has  fled."  This 
is  the  authority,  and  the  only  authority,  under  which  Bayley  was  held  in 
custody,  and  the  validity  of  this  authority  is  to  be  determined  by  this  pro- 
vision and  the  constitutional  provision  under  which  it  was  assumed  to  be 
passed  by  congress. 

But  it  is  admitted,  that  Bayley  was  in  Robb's  custody,  **  under  the  author- 
ity of  the  United  States,"  and  that  brings  him  within  the  category  distinctly 
stated  by  the  supreme  court,  as  taking  him  wholly  out  of  the  jurisdiction  of 
the  state  courts.  No  exception  is  made  to  the  rule  stated.  Not  only  is  all 
the  power  exercised  by  the  governor  in  issuing  his  warrant  for  the  arrest  of  • 
a  fugitive,  the  officer  who  makes  the  arrest,  and  the  agent  appointed  to  trans- 
port him  out  of  the  state,  derived,  ultimately,  and,  primarily,  from  the  stat- 
utes of  the  United  States,  but  the  officers,  or  agents  having  the  prisoner 
in  charge  are,  alone,  protected  in  the  execution  of  their  powers,  so  derived, 
by  the  provisions  of  section  5279  of  the  revised  statutes,  making  it  a  pun- 
ishable offense  by  force  to  liberate,  or  rescue,  such  prisoner.  In  view^  of  all 
these  circumstances,  if  a  prisoner  in  transit,  as  Bayley  was,  is  not  held  '*  in 
custody  under  the  authority  of  the  United  States,"  within  the  meaning  of 
the  language,  as  used  by  the  supreme  court,  it  would  be  difficult  to  say,  what 
would  constitute  that  condition. 

But,  sajTs  the  learned  reviewer,  he  was  also  in  custody  of  state  officers, 
and  therefore  the  state  coui-ts  had  concurrent  jurisdiction  to  inquire  into  the 
imprisonment  on  haJ.eas  corpus.  But  he  was  in  their  custody,  while  in  the 
state  of  California,  and,  in  tramntu,  not  as  state  officers,  or  by  virtue  of  their 
authority,  as  state  officers,  but,  only,  by  virtue  of  the  authority  conferred 
upon  them  by  the  constitution  and  laws  of  the  United  States.  When  once 
delivered  to  the  proper  authorities  in  Oregon,  the  functions  of  the  agents 
acting  tinder  the  laws  of  the  United  States  would  have  been  performed,  and, 
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thenceforth,  he  would  l)e  in  the  custody  of  the  state,  under  and  by  virtue  of 
itH  own  constitution  and  laws.  But  till  delivered,  he  would  be  in  custody 
of  the  agent  acting  under  the  laws  of  the  United  States — in  short,  in  the  cus- 
tody of  the  laws  of  the  United  States.  While  under  arrest,  and  in  transit, 
in  pursuance  of  the  laws  of  the  United  States  in  question,  the  prisoner  is,  as 
clearly,  in  the  cutstody  of  the  United  States  goiymment  itself,  acting  under,  and 
through  itH  constitution  and  laws,  by  instrumental ies,  and  agencies,  duly  ap- 
pointed under  the  constitution  and  laws,  as  is  a  prisoner  arrested  by  virtue 
of  a  warrant  issued  by  any  of  the  officers,  ^ate  or  national,  mentioned  in  sec- 
tion 1014  of  the  revised  statutes,  and  held  to  bail  to  answer  for  any  offense 
against  the  United  States,  such  as  in  the  Booth  cases. 

In  both  cases,  alike,  the  United  States  act  by  their  duly  appointed  agen- 
cies, through  and  under  their  constitution  and  laws.  The  only  difference  is 
in  the  object  of  that  action.  In  one  caae,  the  ultimate  object  is,  to  execute 
the  powers,  and  perform  the  duties,  imposed  upon  the  government  by 
the  constitution,  by  punishing  offenses  against  the  United  States.  In  the 
other,  the  object  of  the  United  States,  is,  to  exercise  their  constitutional 
|)owers,  and  perform  their  constitutional  duty  to  the  demanding  states,  in  a 
particular  equally  important,  by  compelling  the  return  of  fugitives  from 
justice,  in  order  that  they  may  be,  ultimately,  punished  by  the  state  sover- 
ei^tity  M'hose  laws  have  been  violated.  Neither  the  object  to  be  attained, 
nor  the  personality  of  the  agent  employed,  can  affect  the  legal  statu*,  or 
quality,  of  the  acts  to  be  perfornied.  The  only  question,  is.  Are  the  acts 
alike  performed  by,  or  on  behalf,  of,  the  national  government  in  pursuance 
of  the  constitution  and  laws  of  the  Unit*^d  States,  through  and  by  its  legally 
appointed  instrumentalities?  If  so,  they  muH  he  act*  of  the  general  govern- 
vifut  ill  the  same  neune  in  one  cage  as  in  the  other.  If  the  state  courts  can  take 
jurisdiction  by  habea^Ji  corpus  in  such  cases,  it  would  be  impossible  for  the 
United  States  government  to  exercise  its  powers,  or  discharge  its  functions, 
under  the  constitution,  and  laws  of  the  nation,  relating  to  the  return  of  fugi- 
tives from  justice,  except  with  the  permission  of  the  courts  of  the  state  upon 
which  the  demand  is  made.  The  courts  of  the  state,  where  the  fugitive  is 
found,  and  upon  which  the  demand  is  made,  might,  wholly,  defeat  the  extra- 
dition. Tlie  national  sovereignty,  or  government,  cannot  be  in  that  impo- 
tent and  humiliating  condition.  It  cannot  be  sovereign,  and  find  it  necessary 
to  say  **  by  your  leave,"  to  the  state  courts.  It  niHist  be  in  a  position  to  com- 
mand—in a  condition,  where  the  appointed  agencies  accept  the  trust,  and 
assume  to  act,  to  execute  its  own  laws,  whether  passed  for  the  benefit  of  in- 
dividuals, the  state,  or  the  nation,  in  all  their  length  and  breadth,  without 
hinde ranee,  or  interference  from  any  subortlinate  power,  or  authority.  It 
must  be  in  a  condition  to  perform  by  its  own  agencies,  all  duties  imposed 
upon  it  by  the  constitution  of  the  United  States.  When  the  general  govern- 
ment shall  surrender  the  power  to  a  subordinate  sovereignty,  to  interfere  by 
its  courts,  or  othen*ise,  with  the  execution  of  its  laws  in  relation  to  the  re- 
turn to  the  proper  state,  or  to  foreign  nations,  of  fugitives  from  justice,  it  will 
have  abdicated  one  important  constitutional  attribute  of  its  sovereignty. 

It  is  not  enough  to  say,  that  the  state  courts  will  be  presumed  to  faithfully 
discharge  their  duties,  and  permit  the  proper  execution  of  the  laws  of  the 
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United  States.  That  is  not  the  question.  The  question  is  not  what  they  will 
do,  but  what  they  can  do — what  they  have  the  power  to  do.  If  it  were  other- 
wise, the  Booth  cases  furnish  notable  examples  of  what  even  the  highest  ju- 
dicial tribunals  of  a  state  icill  do,  in  certain  conditions  of  local  public  senti- 
ment. The  extradition  of  fugitives  from  justice,  as  well  as  formerly  fugi- 
tives from  labor,  was  one  among  a  number  of  matters  that  our  fathers,  in 
framing  and  adopting  the  constitution  of  the  United  States,  deemed  pru- 
dent to  withdraw  from  the  operation  of  state  jealousies,  and  local  prejudices, 
and  commit  to  the  care  and  control  of  the  general  government;  and  that  con- 
trol can  only  be  made  effectual,  through  its  own  instrumentalities,  without 
interference,  or  legal  power  of  obstruction  from  the  subordinate  state,  or  local 
governments.  Concurrent  jurisdiction  in  the  United  States  and  state  courts, 
the  latter  acting  solely  under  the  authority  of  the  laws  of  the  state,  to  examine 
on  halteoM  corpiiH  the  legality  of  the  imprisonment,  and  to  discharge  a  party 
held  under  the  laws  of  the  United  States  in  question,  is  impossible,  without 
8ul>ordinating  the  sovereignty  of  the  United  States  to  the  sovereignty  of  the 
state. 

It  is  true,  that  the  Unitetl  States,  by  their  legislation  providing  for  interstate 
extradition,  are  not  seeking  to  punish  any  offenses  against  their  own  laws,  but 
by  such  legislation,  are  only  aiding  a  state  in  bringing  to  justice  offenders 
against  the  state  laws,  who  might  otherwise  escape.  But  that  fact  cannot 
affect  the  legal  staius  of  the  question  at  issue.  The  state  upon  which  the 
demand  of  the  fugitive  is  made,  is  no  more  interested  in  the  punishment  of 
offenses  committed  in  other  states,  than  are  the  United  States.  It  is  only  in 
obedience  to  the  provisions  of  the  constitution  of  the  United  States,  that  fugi- 
tives from  justice  are  required  to  be  returned  at  all.  Both  the  duty  to  return, 
the  authoiity  to  act,  the  agencies  to  be  employed,  and  the  forms  and  modes 
of  proceeding,  are  all  found  in  the  constitution  and  laws  of  the  United  States. 
The  United  States,  therefore,  stand  in  the  superior  position  in  this  respect,  and 
are  more  immediately  interested  in  extraditing  fugitives  from  justice,  than  the 
state  within  which  the  fugitive  is  found,  and  upon  which  the  demand  is  made. 
The  authority  of  every  act  on  the  part  of  the  state  within  which  the  demand 
is  made,  and  of  every  authoritative  act  on  the  part  of  the  demanding  state, 
imposing  a  legal  duty  upon  the  ofiicers  of  the  state  upon  whom  the  demand 
is  made,  is  found  in  the  constitution  and  laws  of  the  general  government;  and 
as  we  have  seen,  the  validity  of  such  authority  must  be  determined  by  the 
constitution  and  laws  of  the  United  States.  How  then  can  it  be  properly  said, 
that  **  to  make  this  agency  a  federal  agency,  is  to  give  it  a  character  which 
the  law^  does  not  assign  to  it,  and  which,  as  a  matter  of  fact,  it  does  not  pos- 
sess at  all "  ?  It  is  on  tlie  contrary  confidently  submitted,  that  this  is  pre- 
cisely the  character,  which  the  law  does  assign  to  it,  and  which  it  does  in  fact 
and  in  law  possess. 

The  United  States  are  interested  in  the  due  and  proper  execution  of  their 
own  laws,  no  matter  upon  what  subject.  The  constitution  conferred  the 
power,  and  thereby  imposed  the  corresponding  duty,  upon  the  government  to 
provide  for  the  return,  from  other  states  to  the  states  where  crimes  have  been 
committed,  of  fugitives  from  justice.  Congress  has  legislated  upon  the  sub- 
ject, and  provided  instrumentalities  for  carrying  out  this  power;  and  it  is 
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just  as  important,  both  to  the  general  government  and  to  the  demanding 
8{ate,  that  the  agencies  adopted  shall  be  exempt  from  interference  or  obstruc- 
tion by  the  states  upon  ivhich  the  demand  is  made,  through  their  conrts,  ai 
that  the  exercise  of  any  other  of  the  sovereign  powers  of  the  nation  shall  be 
so  exempt.  And  an  interference  by  habeas  corj/us  by  the  state  courts  in  a 
ca.«;e  of  extradition  is  an  obstruction  to  the  performance  of  the  duties  imposed 
upon  the  United  States  by  the  constitution,  and  to  the  execution  of  its  laws, 
by  its  own  duly  appointeil  agencies.  Times  of  great  local  excitement  may 
occur  as  they  have  heretofore  occurred,  in  relation  to  the  extradition  of  slaves, 
provided  for  in  the  same  act  of  congress,  and  exigencies  may  arise  where  the 
protection  of  the  agencies  employed  under  the  extradition  act  in  question,  and 
their  exemption  from  interference  by  the  state  tribunals  by  hahecu  corpus, 
may  be  of  the  utmost  importance  to  the  peace  of  the  country. 

Under  the  treaty  with  Mexico  of  December  11,  1861,  persons  committing 
certain  offenses  "  within  the  limits  of  the  frontier  states  or  territories"  of 
one  nation  and  escaping  across  the  line  into  &fronti^^  state  or  territory  of  the 
other  nation  may,  upon  the  demand  of  the  authorities  of  the  state  where  the 
offense  is  committed,  be  delivered  up  for  extradition  by  the  chief  civil  author* 
ity,  which  is  of  course  the  governor  of  the  frotUier  stat«  wherein  the  criminal 
is  found.     (12  R.  S.,  p.  1200,  arts.  2,  3,  4.) 

Thus  a  party  committing  one  of  the  designated  crimes  in  Lower  California, 
and  fleeing  into  the  state  of  California,  on  the  demand  of  the  governor  of  Lower 
California,  may  Ije  arrested  on  a  warrant  of  the  governor  of  the  frontier  state 
of  California,  and  delivered  to  the  duly  appointed  agent  of  Lower  California, 
to  be  transported  to  that  state  of  the  republic  of  Mexico  for  trial.  Can  it  be 
properly  said  that  the  governor  of  California  and  the  agent  appointed  by  a 
Mexican  state,  to  take  charge  of  and  transport  the  prisoner  to  Mexico,  under 
the  authority  and  in  pursuance  of  the  terms  of  the  treaty  between  the  two 
nations,  are  not  agencies  of  the  government  of  the  United  States  for  carrying 
into  execution  the  constitution,  treaties,  and  laws  of  the  United  States?  and 
that  in  acting  in  strict  pursuance  of  the  provisions  of  the  treaty,  such  gov- 
ernor  and  agent  are  not  exempt  from  interference  and  obstruction  from  the 
state  courts  of  California  by  writ  of  haiteaa  corpnn  f  Is  this  simply  a  matter 
between  the  two  frontier  states?  Have  the  United  States  washed  their  hands 
of  all  responsibility,  and  turned  the  matter  over  to  the  states  interested,  and 
made  it  a  mere  matter  of  state  concern  ?  Because  the  governor  of  California 
— the  state  where  the  fugitive  is  found — cannot  be  compelle<l  to  act,  does  he 
cease  to  be  an  agent  of  the  United  States,  and  act  simply  as  a  state  oflScer 
when  he  does  in  fact  act  ?  The  state  of  California  has  no  interest  at  all  in 
the  matter,  nor  has  she  in  a  similar  case  of  interstate  extradition.  As  a  state, 
it  is  under  no  obligation  to  surrender  such  fugitive — no  duty  in  the  premises 
to  perform.  Yet  the  provisions  of  the  treaty  are  precisely  similar  in  effect  to 
those  of  the  act  of  congress  in  question,  and  impose  similar  duties  upon  the 
same  officer — the  governor— to  be  perforuied  in  a  similar  manner  and  char- 
acter. Will  the  learned  reviewer  of  RobVs  case  say  in  this  case,  **  that  to 
make  this  agency  a  federal  agency  is  to  give  it  a  character  which  the  law  does 
not  assign  to  it,  and  which  as  a  question  of  fact  it  does  not  possess"  ?  I  think 
it  will  hardly  be  so  claimed. 

If  the  law  then  adopts  a  state  officer  as  an  agency  for  effecting  its  purposes 
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whether  administrative,  executive,  or  judicial,  is  the  state  officer  so  adopted 
a  state  agency,  as  seems  to  be  intimated  by  the  learned  reviewer,  unless  the 
law  itself  in  terms  christens  him  an  agency  of  the  United  States  ?  Does  the 
name  given,  or  does  the  thing  to  be  done,  and  authority  to  do  it,  and  tlie 
source  of  the  authority,  characterize  an  act  ?  And  yet  the  only  difference  in 
the  two  cases  mentioned  is,  that  the  demanding  state  in  one  case  is  a  state  of  a 
foreign  government  and  in  the  other  a  state  of  the  United  States.  In  both 
cases,  the  proceeding,  so  far  as  it  takes  place  in  the  state  of  California,  is  one 
wholly  in  execution  of  the  supreme  laws  of  the  United  States.  In  neither  does 
any  party  concerned  derive  any  authority  from  the  state  of  California,  or  even 
from  the  demanding  state,  except  so  far  as  the  acts  of  the  demanding  state  are 
also  authorized  by  the  constitution,  treaties,  and  laws  of  the  United  States. 

The  authority  derived  from  the  state  is  only  secondary  and  subordinate, 
and  itself  depends  upon  the  laws  of  the  United  States.  The  authority  de- 
rived from  the  United  States  is  the  primary  and  paramount  authority.  The 
United  States  have  no  more  interest  in  one  case  than  in  the  other.  They 
stand  in  the  same  relation  to  both.  The  powers  conferred  n{K)n  the  general 
government  by  the  constitution  in  both  cases  carry  with  them  correlative 
and  corresponding  duties.  Yet  an  interference  on  the  part  of  the  state 
courts  by  haberis  corpus,  in  the  execution  of  the  provisions  of  the  treaty 
in  the  one  case,  is  liable  to  embroil  the  country  in  foreign  complica- 
tions, and  embarrassments,  if  not  in  war.  The  case  of  Clodomiro  Cota,  which 
created  some  excitement  in  California  three  years  ago,  points  to  difficulties 
liable  to  arise.  Upon  the  demand  of  tlie  governor  of  the  Mexican  state  of 
Lower  California,  Cota  was  arrested  on  a  warrant  issued  by  the  governor  of 
California,  and  delivered  over  to  the  Mexican  consul,  who  placed  him  on 
board  a  Mexican  vessel  of  war,  iu  charge  of  the  commander,  to  be  transpoi-ted 
to  Lower  California. 

One  of  the  superior  courts  of  San  Francisco  issued  a  writ  of  hahenn  cor  pus  f 
aud  further  proceedings  were  had,  whereby  it  was  contemplated  to  take  the 
prisoner  forcibly  from  the  vessel.  The  moderation  and  good  sense  of  the 
Mexican  consul,  however,  led  him  to  avoid  any  conflict  between  the  officers 
of  Mexico  and  of  tlie  state  of  California.  He  again  took  personal  possession 
of  the  prisoner,  removed  him  from  the  vessel  to  the  shore,  where  he  was 
placed  in  the  charge  of  the  police  force.  The  writ  was  subsequently  dis- 
missed, it  is  understood,  on  jurisdictional  grounds.  The  case  indicates  the 
embarrassments  liable  to  arise  from  any  attempted  exercise  of  jurisdiction  by 
the  state  courts  in  matters  pertaining  to  the  execution  of  the  functions  and 
laws  of  the  United  States  government  relating  to  the  extradition  of  fugitives 
from  justice  from  foreign  countries. 

The  state  of  California,  iu  its  penal  code,  has  made  provision  for  the  extra- 
dition of  fugitives  from  justice  from  atlicr  states,  under  which,  possibly, 
Bayley  might  have  been  returned  to  Oregon,  had  the  stitte  of  Oregon  or  the 
governor  of  California  seen  fit  to  proceed  nntler  the  state  code.  ( Penal  Code 
of  Cidifomia,  sees.  1548  to  lo.'iG,  inclusive.)  But  even  this  may  be  ques- 
tioned. (See  the  very  able  opinion  of  Chief  Justice  Taney,  in  I/olmeH  v.  Je)i- 
Tii>u)n,  14  Pet.  567  et  seq.)  These  provisions,  however,  required  the  inter- 
})Q(iitiun  of  judicial  action  in  the  state  of  California,  as  the  basis  of  surrender 
by  the  governor. 
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Had  proceeiHnga  been  taken  under  the  state  laws,  without  reference  to  the 
laws  of  the  United  States,  the  state  courts  would,  undoubtedly,  have  had 
jnri8<liction  to  inquire  into  tlie  regularity  of  the  imprisonment,  and  their 
jurisdiction  would  have  been  ejrriiMi^^  unless  the  party  should  claim,  in  good 
faith,  to  be  imprisoned  in  violation  of  the  constitution  or  laws  of  the  Unite*! 
States.  But  the  state  of  Oregon  aiKl  the  governor  of  California  did  not,  in 
fact,  nor  did  tliey  profess  to,  proceed  under  the  state  laws.  The  governor 
proceeded,  and  so  expressly  stated  in  the  recitals  of  the  warrant,  under  and 
by  virtue  of  the  powers  conferred  by  the  laws  of  the  Uuite<l  States.  He 
acted,  pn»fe88e<Uy,  as  an  agency  of  the  sovereignty  of  the  general  govern- 
ment. State  laws,  like  those  of  California,  passed  in  pursuance  of  the  comity 
that  ought  to  exist  between  states,  assuming  the  existence  of  authority  to 
pass  such  laws,  may,  possibly,  ordinarily,  be  sufficient  for  the  purposes  of 
exti*adition  between  (ul joining  states.  But  states  might  not  pass  such  laws, 
and  if  they  did,  they  would  be  utterly  impracticable  for  states  lying  remote 
from  each  other  without  legislation  by  congresq.  For  example,  take  the 
states  of  California  and  Maine.  No  law  could  be  passed  by  either  or  both 
states,  acting  in  concert,  supposing  them  to  be  valid,  tliat  would  be  effectnal 
to  return  a  fugitive  escaping  from  one  state  to  the  other. 

The  laws  of  California  might  authorize  a  demand,  and  the  appointment  of 
an  agent  to  receive  the  fugitive;  and  the  laws  of  Maine  might  authorize  the 
arrest  and  surrender  of  such  fugitive  to  the  agent  to  be  transported  to  Cali- 
fornia; but  the  moment  the  agent  should  cross  the  line  of  Maine  into  New 
Hampshire  with  the  fugitive,  all  authority  over  his  prisoner  would  cease; 
and  he  couhl  escape,  and  go  his  way  unmolested,  until  arrested  and  returned 
to  him  by  virtue  of  proceedings  de  nM'>Oy  under  such  laws  as  might  be  in  force 
in  the  state  of  New  Hampshire.  And  this  proceeding  would  require  to  be 
repeated  at  the  boundary  of  every  state  through  which  he  should  attempt  to 
pass.  Thus,  conceding  the  authority  to  legislate  at  all  upon  the  subject,  the 
states  are  utterly  incapable  of  providing  adequate  means  for  securing  the 
return  of  fugitives  from  justice  escaping  into  remote  states,  and  there  is  an 
absolute  necessity  .for  vesting  the  power  over  this  subject  in  the  national 
government;  and  it  having  been  so  vested,  it  is  equally  impr>rtant  that  these 
powers  be  executed  by  the  agencies  provided  by  the  laws  of  the  superior 
sovereignty,  witliout  any  interference  or  obstruction  from  the  subordinate 
govern  men  ts  or  their  tribunals.  If  the  state  couii»  have  jurisdiction  to 
examine  and  discharge  such  fugitives  on  hahean  corjnut^  then  an  agent  of  the 
state  of  Oregon  attempting  to  transport  a  fugitive  from  the  state  of  Maine  to 
Oregon  won  hi  be  liable  to  be  called  upon  to  respond  to  a  writ  of  hahtcm  corpus 
witliin  tlie  local  jurisdiction  of  every  county  through  which  he  would  be  com- 
pelled to  im»H  between  the  states  of  Maine  and  Oregon. 

With  tlie  greatest  deference  to  the  opinions  of  so  able  a  law-writer  as  the 
author  of  the  work  on  the  law  of  extitvdition  and  the  constitutionality  of 
tlie  legal-tender  acts,  in  view  of  the  considerations  hereinl>efore  set  out,  it 
is  submitted  that  the  case  of  Kobb  cannot  be  distinguish«d  from  the  Booth 
aud  Tarble  cases,  or  taken  out  of  the  rule  therein  established.  H  those 
cases  were  well  decided,  then  the  case  of  llobb  must  be  governed  by  them, 
and  it  was,  also,  well  decided. 
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Wells,    Fargo    &    Company    v.    The    Oregon 
Railway  and  Navigation  Company. 

Circuit  Court,  District  of  Gbeoon. 
January  25,  1884. 

1.  Express  FACiLrriES. — Whether  an  express  company  doing  business  over 

a  line  of  railway  or  steamboats  is  entitled  to  the  services  of  the  pursers 
ami  conductors  thereon,  as  its  messengers,  depends  on  circumstances; 
but?  when  one  express  company  doing  business  over  any  such  line  of 
transportation  is  allowed  such  service,  the  same  thereby  becomes  an 
express  facility  as  to  all  other  express  companies  doing  business  thereon, 
and  cannot  lawfully  be  withheld  from  them. 

2.  Injunction  to  bk  Obeyed. — When  a  party  to  an  injunction  doubts  its 

extent  or  significance,  he  ought  not  to  disobey  or  disregard  it,  with  a 
view  of  testing  it  in  this  particular,  but  he  should  apply  to  the  court  for 
a  modification  or  construction  of  it. 

3.  Punishment  for  Contempt. — In  a  proceeding  for  contempt  between 

the  parties  to  a  suit  for  disobedience  to  an  injunction,  causing  a  pecuniary 
loss  or  injury  to  the  party  instituting  the  proceeding,  the  court,  in  im- 
posing punishment  upon  the  w^rong  doer,  may  do  so  for  the  benefit  of 
the  party  injured. 

Before  Deady,  District  Judge. 

Jill'.  M.  W.  Fechheimer,  for  the  plaintiflf. 

Jl/r.  Rufua  Malhry  and  Mr.  Charles  B.  Bellinger,  for  the 
defendaut. 

Deady,  J.  On  December  11,  1882,  plaintiflf  commenced 
a  suit  in  this  court  to  compel  the  defendant  to  allow  ami 
furnish  it  express  facilities  on  its  lines  of  transportation ; 
and  on  March  19th,  after  a  hearing  on  the  bill,  an  injunc- 
tion was  allowed  requiring  the  defendant  to  furnish  the 
plaintiflf  such  facilities,  on  and  over  its  lines  of  railway  and 
steam  navigation,  as  it  then  was  and  had  been  doing  before 
the  commencement  of  the  suit,  and  upon  the  same  terms. 

On  November  20, 1883,  the  plaintiflf  filed  a  petition  in  the 
cause,  verified  by  the  oath  of  its  superintendent,  Mr.  Dud- 
ley Evans,  asking  that  the  manager  of  the  defendaut,  Mr.  C. 
H.  Prescott,  and  certain  of  its  pursers  and  conductors,  be 
ordered  to  show  cause  why  they  should  not  be  punished  as 
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for  contempt,  for  not  obeying  said  injunetioa  as   therein 
alleged. 

Tlie  petition  and  affidayits  in  support  of  it  show  that  at 
and  before  the  allowance  of  said  in  junction  and  since,  the 
defendant  was  and  is  the  owner  and  operator  of  two  certain 
steamboats,  then  and  now  plying  on  the  Columbia  river 
between  Portland  and  Astoria  and  way  ports;  and  also  a 
certain  steamship  plying  between  Portland  and  San  Fran- 
cisco; as  well  as  the  lessee  and  operator  of  a  certain  narrow- 
gauge  railway  running  from  White  station  to  Sheridan  and 
Airlie,  in  Oregon;  that  until  October  1, 1883,  the  defendant 
allowed  the  plaintiflF  to  have  the  services  of  the  pursers  and 
conductors  on  said  vessels  and  road,  to  take  charge  of  its 
treasure-box  and  letter-bag,  and  deliver  and  receive  all  mat- 
ter transported  therein,  as  its  agents  and  messengers,  along 
the  routes  travelled  by  them,  for  which  it  has  paid  and  is  will- 
ing to  pay  a  reasonable  compensation,  and  indemnify  the  de- 
fendant against  any  loss  by  reason  of  the  carriage  of  such 
express  matter;  and  that  since  said  date  the  defendant  had 
refused  to  allow  or  furnish  the  plaintiff  these  facilities,  con- 
trary to  the  injunction  herein,  and  notwithstanding  it  is 
furnishing  the  same  to  the  Northern  Pacific  Express  Com- 
))any,  a  corporation,  the  stock  of  which  is  largely  owned  by 
the  persons  who  control  the  defendant. 

The  order  was  made  as  asked  for,  and  on  December  4th 
the  manager  of  the  defendant  answered  for  it  and  himself, 
admitting  the  facts  alleged  in  the  petition,  and  stating  that 
ho  did  not  understand  that  the  defendant  was  required  by 
the  injunction  to  allow  its  pursers  and  conductors  to  act  as 
the  agents  and  messengers  of  the  plaintiff;  that  acting  upon 
this  impression,  and  the  advice  of  counsel  that  such  services 
were  not  included  in  the  injunction,  and  were  not  express 
facilities  anyhow,  he  had  directed  the  pursers  and  conduc- 
tors of  the  defendant  not  to  act  as  the  agents  and  messengers 
of  the  plaintiff;  and  that  the  respondent  did  not  intend  to 
violate  or  disobey  the  injunction  of  the  court. 

Only  two  of  the  pursers  and  conductors— C.  A.  Gould  of 
tlie  naiTow-gauge,  and  John  B.  Maynard  of  the  steamship 
Columbia— apY>e^r  to  have  been  served  with  the  order  to 
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show  canse,  and  they  answered  jointly,  saying  that  the  in- 
jnnction  was  not  served  on  tbera,  and  they  were  not  aware 
of  its  terms,  and  did  not  suppose  that  it  required  them  to 
act  as  agents  of  the  plaintiff ;  but  that  in  refusing  to 
do  so,  they  did  not  intend  to  disobey  the  injunction,  and 
were  simply  acting  in  obedience  to  the  orders  of  their 
superior. 

The  scope  and  meaning  of  the  phrase  "express  facilities" 
does  not  admit  of  absolute  definition.  Its  force  and  effect 
must  often  depend  on  circumstances,  of  which  local  usage, 
and  the  conduct  and  convenience  of  the  parties,  may  be  im- 
portant considerations. 

For  instance,  take  the  service  which  the  plaintiff  claims 
at  the  hands  of  the  purser  of  the  steamship.  It  consists 
simply  of  receiving  the  plaintiff 's  treasure-box  and  letter- 
bag  in  his  office  on  the  vessel,  and  putting  it  in  the  safe  and 
keeping  it  there  until  the  arrival  of  the  vessel  at  Portland 
or  San  Francisco,  as  the  case  may  be,  and  there  delivering 
the  same,  on  board,  to  the  agent  of  the  plaintiff.  Thereby 
the  defendant  incurs  neither  expense  nor  risk,  and  the 
plaintiff  saves  the  hire  and  transportation  of  a  special  agent 
between  these  ports.  The  inconvenience  to  the  defendant 
is  nothing,  while  the  convenience  to  the  plaintiff  is  very 
considerable.  It  is  an  arrangement  which  commends  itself 
at  once  as  reasonable  and  well  calculated  to  promote  the 
conduct  of  the  business  in  which  the  parties  are  engaged, 
namely,  the  transportation  and  delivery  of  parcels  with  cer- 
tainty and  celerity  on  the  one  hand,  and  the  furnishing  the 
means  and  conveniences  for  so  doing  on  the  other. 

And  it  is  not  apparent  on  what  ground  the  defendant  can 
reasonably  refuse  this  facility,  unless  it  desires  to  impede 
rather  than  promote  the  plaintiff's  business,  which  is  con- 
trary to  its  duty  and  obligations  as  a  common  carrier. 

While  the  plaintiff  was  the  ouly  company  doing  business 
ou  the  defendant's  routes,  it  was  furnished  this  facility  as  a 
matter  of  course.  It  was  mutually  profitable.  Under  the 
circumstances,  the  defendant  could  furnish  it  much  cheaper 
than  the  plaintiff  could  supply  it.     That  it  was  the  proper 
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aud  convenient  thing  to  do  seems  then  not  to  have  been 
questioned. 

Bat  when  a  rival  corporation  enters  this  field  to  compete 
with  the  plaintiff  in  the  express  business,  the  defendant 
withdraws  this  facility  from  the  latter  and  extends  it  to  the 
former.  The  only  reasonable  explanation  of  this  conduct  is 
that  the  defendant  intends  to  favor  the  one  company,  which 
is  in  fact  itself  or  its  near  ally  in  interest,  and  hinder  the 
other  in  the  conduct  of  its  business. 

The  same  may  be  said  of  the  services  of  the  conductors 
on  the  narrow-gauge  road.  Presumably  the  business  thereon 
is  so  light  that  it  is  a  burdensome  expense  to  send  a 
special  messenger  over  the  road  with  the  express  matter, 
while  the  duties  of  the  conductor  are  so  inconsiderable 
that  he  can  attend  to  it  as  well  as  not. 

The  injunction  requires  the  defendant  to  furnish  the 
plaintiff  with  the  express  facilities  that  it  was  allowed  at 
aud  before  the  filing  of  the  bill;  and  this  facility,  as  we 
have  seen,  was  one  of  them.  If,  however,  the  defendant 
or  its  manager  thought  that  this  was  such  a  facility  or 
convenience  as  it  ought  not,  under  the  circumstances,  to 
be  required  to  furnish,  and  would  not,  if  the  court's  atten- 
tion was  specially  called  to  the  matter,  he  should  have 
applied  for  a  modification  of  the  injunction  in  this  respect, 
and  not  have  undertaken  to  disregard  it,  with  a  view  of 
testing  the  matter  or  otherwise.  The  merit  or  propriety 
of  the  injunction  is  not  open  to  consideration  in  this  pro- 
ceeding. It  is  the  duty  of  all  the  parties  to  obey  the  in- 
junction until  it  is  set  aside  or  modified.  (Craig  v.  Fisher, 
2  Saw.  345.) 

As  it  is,  the  respondents  are  clearly  guilty  of  a  violation 
of  the  injunction,  and  are  liable  to  be  punished  as  for  a 
contempt,  regardless  of  the  question  whether  this  service 
is  one  which  the  defendant  ought  to  furnish  the  plaintiff 
as  an  ''express  facility"  or  not. 

But  even  if  the  defendant  had  never  furnished  the  plaintiff 
with  this  facility,  and  even  if  it  is  not,  under  the  circnm- 
stances  or  otherwise,  an  absolute  express  facility,  yet  tbe 
defendant  has    by  its  conduct  so  far  made  it  one   that  it 
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is  bound,  both  by  the  terms  of  the  injunction  and  its  duty 
and  obligation  as  a  conjuion  carrier,  to  furnish  it  to  the 
plaintiff. 

Having  voluntarily  furnished  the  Northern  Pacific  with 
this  convenience  in  the  transaction  of  its  business,  it  can- 
not refuse  it  to  Wells,  Fargo  &  Co.  In  giving  this  con- 
venience to  the  one  company  doing  an  express  business 
over  its  lines  of  transportation,  the  defendant,  as  to  all 
other  companies  doing  such  business  thereon,  has  thereby 
made  it  an  absolute  express  facility,  to  which  all  are  equally 
entitled. 

As  was  said  by  this  court  in  JVells,  Fargo  dk  Co.  v.  The 
Oregon  &  Calif oruia  Ry  Co.,  1  West  Coast  Rep.  260,  ante,  pp. 
432,  4H3,  **the  defendant  is  bound  to  furnish  the  express 
company  with  reasonable  facilities  for  the  conduct  of  its 
business,  and  if  there  is  more  than  one  company  doing  busi- 
ness over  its  road,  it  must  furnish  equal  facilities  to  all.  To 
deal  fairly  and  justly  in  this  respect,  and  according  to  its 
obligation,  the  defendant  must  serve  the  express  com- 
panies equally,  and  neither  directly  nor  indirectly  favor  the 
one  nor  hinder  the  other.  Whatever  terms  or  favors  it  ex- 
tends to  one  it  must  extend  to  the  other,  because  that  other 
becomes  thereby  entitled  to  them.  No  discrimination  can 
be  allowed;  but  equality  of  service,  conditions,  and  com- 
pensation is  the  fundamental  rule  governing  the  business 
or  transaction." 

This  case  is  also  referred  to  generally  as  authority  in  the 
premises.  The  two  cases  are  in  principle^  if  not  in  instance, 
exactly  alike. 

Disobediance  to  an  injunction  is  a  contempt  of  court, 
which  may  be  punished  by  fine  or  imprisonment.  {Atlantic 
G.  P.  Co.  V.  Dittmar  P.  M.  Co.,  9  Fed.  Rep.  316;  R.  8.,  sec. 
725.)  Either  the  corporation  committing  the  contempt  may 
be  punished  or  the  agent  through  whom  it  acts.  {United 
States  V.  Memphia  &  L.  R.  Co.,  6  Fed.  Rep.  237. 

The  purser  and  conductor  are  discharged.  It  does  not 
appear  that  they  were  ever  served  with  the  injunction  or 
made  aware  of  its  terms  in  this  respect.  The  defendant 
corporation  and  its  manager  are  adjudged  to  be  guilty  of  a 
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contempt,  as  alleged  in  tbe  petition  herein,  bj  the  Tiolation 
of  the  provisional  injunction  heretofore  issued  in  this  case 
in  pursuance  of  the  order  of  this  court  made  and  entered  ou 
March  19,  1883. 

But  as  this  is  a  proceeding  between  the  parties  to  tbe 
suit,  having  a  remedial  purpose  rather  than  a  punitive  one, 
t])e  matter  will  now  be  referred  to  the  master  to  ascertain 
what  loss,  expense,  or  injury  the  plaintiff  has  sustained  by 
reason  of  the  misconduct  of  the  defendant,  with  a  view  of 
enabling  the  court  to  impose,  by  way  of  punishment,  a  cor- 
responding penalty  on  the  defendant  for  the  benefit  of  the 
plaintiff;  and  as  to  any  further  proceeding,  the  master  in 
continued  until  the  coming  in  of  the  master's  report.  {Craig 
V.  Fisher,  2  Saw.  345;  Fischer  v.  Hayes,  6  Fed.  Kep.  63;  J/c- 
Cautey  v.  White  S.  M,  Co.,  9  Id.  698;  In  re  MvUer,  7  BlatcLf. 
23.) 


In  the  Matter  of  Chow  Goo  Pooi  on  Habeas 

Corpus. 

CiRCurr  Court,  District  of  California. 
January  26,  1884. 

1.  Dktention  op  Chinese,  when  under  Authority  of  United  States— 

Habeas  Corpus. — When  a  Chinese  person  is  detained  on  board  of  a  ship 
and  refused  the  right  to  land,  either  by  the  authority  of  the  ship's  mas- 
ter or  by  the  collector  of  the  port,  ho  is  restrained  of  his  liberty  under 
or  by  color  of  the  authority  of  the  United  States,  and  is  entitled,  as  of 
common  ri^ht,  to  sue  out  a  writ  of  hahean  corjm8j  that  the  legality  of  his 
detention  and  restraint  may  be  passed  upon  by  the  court.  \Mieu  his 
body  is  produced  in  obedience  to  the  writ,  the  control  of  his  person  re- 
mains with  the  court,  which  may  commit  him  to  the  custody  of  the  mar- 
shal, or  hold  him  to  liail  to  a\ft'ait  the  decision  of  the  court. 

2.  Detention  of  Ship. — The  court  has  no  power  to  detain  the  ship  pending 

the  investigations  with  regard  to  the  right  of  her  Chinese  passengers  to 
land. 

3.  Custody  of  Chinese  Passenger  Pending  President's  Ac?noN. — When 

the  justice,  judge,  or  commissioner  has  determined  that  the  Chinese  pas- 
senger is  not  entitled  to  be  or  remain  in  the  United  States,  and  it  is  im- 
possible to  remand  him  to  the  ship  on  which  he  ariived,  he  may  be 
committed  to  the  custody  of  the  mnrshal,  or  held  to  bail  for  a  reasonable 
time  until  the  pi'c^idcnt'b  direction  cm  be  had. 
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4.  Right  of  Chinese  Pa.ssrnger  to  Trial  by  Jcby— Finding  by  the 

JcsTiCE. — In  the  investigation  before  the  justice,  judge,  or  commissioner 
to  ascertain  and  find  out  M'hether  a  Chinese  person  is  unlawfully  within 
the  United  States,  there  is  no  right  to  a  trial  by  jury.  Such  inveati  .a- 
tion  may  be  hatl  on  a  proceeding  by  habcctn  corpus^  and  the  finding  of  the 
court  or  judge  in  such  proceeding  that  the  petitioner  is  a  Chinese  laborer, 
prohibited  by  law  from  landiug  or  from  being  or  remaining  in  the  United 
States,  amounts  in  fact  to  a  finding  by  a  justice,  judge,  or  commissioner 
that  such  person  is  unlawfully  here,  within  the  meaning  of  section  1*2  of 
the  Chinese  exclusion  act. 

5.  Order  Rkmandino  Chinese  Passenger. — When  the  judge  or  court  de- 

cides that  the  petitioner  has  no  right  to  be  or  remain  in  the  United  States, 
an  order  should  be  made  that  he  be  remanded  by  the  marshal  to  the  cus- 
tody from  which  he  was  taken.  Upon  the  return  of  the  marshal  appris-* 
ing  the  court  that  the  vessel  on  which  he  arrived  has  sailed,  the  jmlge 
may,  by  a  supplemental  order,  commit  him  to  the  custody  of  the  mar- 
shal, to  be  held  for  a  reasonable  time  to  await  the  direction  of  the  presi- 
dent. As  to  what  constitutes  a  reasonable  time,  qucere.  Such  direction 
of  the  president  may  be  given  by  a  general  or  special  order.  It  may 
operate  retrospectively  as  well  as  prospectively;  but  it  cannot  revise  the 
judgment  of  the  justice,  judge,  or  commissioner.  He  may,  by  a  general 
order  directed  to  the  marshal  or  to  the  collector,  direct  that  all  persons 
found  to  be  unlawfully  here  shall  be  removed,  and  he  may  instruct  such 
officers  to  procure  their  tickets  and  effectuate  their  removal.  If  there 
be  any  difficulty  from  the  want  of  appropriation  or  means  at  his  com- 
mand in  fulfilling  the  duty  imposed  on  him,  it  is  for  congress  to  remove  it. 

6.  Practical  Operation  of  the  Chine.se  Exclusion  Act,  with  reference 

to  the  duties  imposed  on  the  United  States  courts,  commented  on. 

Before  Sawteb,  Circuit  Judge,  and  Hoffman  and  Sabin, 
District  Judges. 

An  aflSdavit  of  complaint  was  filed  and  sworn  to  by  Car- 
roll Cook,  the  assistant  United  States  attorney,  charging 
the  defendant  with  being  a  Chinese  laborer,  unlawfully 
within  the  Uuited  States,  and  not  entitled  to  remain  therein. 
A  warrant  was  issued  by  the  judge  of  the  circuit  court  for 
his  arrest,  returnable  before  the  circuit  court.  Defendant 
interposed  a  demurrer,  the  grounds  of  which  are  set  forth 
in  the  opinion  of  the  court.  After  argument,  the  case  was 
submitted  and  the  decision  of  the  court  rendered,  wherein 
it  was  ordered — it  appearing  that  no  fioal  order  had  been 
made  in  the  habeas  corpus  proceeding  pending  in  the  United 
States  district  court,  rehilive  to  the  defendant — that  (his 
complaint  be  dismissed,  and  tlie  prisoner  be  remanded  to 
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tlie  custody  of  the  United  States  marslial,  to  await  such 
further  order  as  may  be  made  by  the  district  court,  as  sug- 
gested by  the  opinion  in  this  case. 

S.  G.  Hilborn,  Untied  States  attorney,  avd  Carroll  Cooi, 
assistarU  United  States  attorney,  for  the  government. 

T.  D.  Biordan,  for  defendant. 

By  the  Court,  Hoffman,  J.  By  permission  of  my  as- 
sociates, I  proceed  to  deliver  the  opinion  of  the  court  on 
the  questions  that  were  argued  and  submitted  on  last  Sat- 
urday. The  principal  questions  which  are  presented  for 
our  determination  are  probably  the  most  important  that  can 
arise  under  this  law.  On  the  solution  to  be  given  to  them 
will  depend  not  merely  the  mode  of  procedure  to  be  adopted, 
but  whether  the  terms  of  the  law  are  such  that  its  obvions 
object  can  be  carried  into  practical  eflfect.  But  before  pro- 
ceeding to  discuss  them,  there  are  some  preliminary  ques- 
tions that  have  been  raised,  which,  though  their  solution  is 
not  difficult,  yet  we  have  thought  it  best  that  they  should  now 
be  passed  upon  by  this  court,  and  by  the  unanimous  opinion 
of  all  the  judges  be  set  at  rest  so  far  as  any  further  discus- 
sion of  them  in  this  court  or  the  district  court  is  concerned. 

We  are  unanimously  of  opinion  that  when  a  Chinese  per- 
son is  detained  on  board  of  a  ship  and  refused  the  right  to 
land,  whether  by  the  authority  of  the  master  in  pursuance 
of  the  provisions  of  the  Chinese  restriction  act,  or  by  the 
refusal  of  the  collector  to  grant  him  permission  to  land,  he 
is  restrained  of  his  liberty  under  or  by  color  of  the  author- 
ity of  the  United  States,  and  that  he  is  entitled  as  of  com- 
mon right  to  sue  out  a  writ  of  habeas  cojfms,  that  the  legality 
of  his  detention  and  restraint  may  be  passed  upon  by  the 
court.  When  his  body,  in  obedience  to  the  writ,  is  pro- 
duced in  court,  we  are  also  of  opinion  that  the  control  of 
his  person  remains  with  the  court,  and  that  he  may  be  com- 
mitted to  the  custody  of  the  marshal,  or  be  held  to  bail  to 
await  the  decision  of  the  court.  If,  on  the  investigation,  the 
court  should  be  of  the  opinion  that  he  had  no  right  to  land, 
it  is  its  duty  to  remand  him  to  the  custody  from  which  he 
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was  taken,  if  the  sbip  be  in  port,  and  about  to  return  to  the 
country  from  whence  he  came. 

We  are  also  of  opinion  that  the  court  has  no  right  nor 
color  of  right  to  detain  the  ship.  The  statute  confers  on 
us  no  such  power,  and  in  that  respect  it  differs  from  the 
statute  which  relates  to  cases  of  prostitutes,  or  supposed 
prostitutes,  arriving  from  foreign  ports.  Not  only  have  we 
no  power  to  inflict  this  great  wrong  on  the  owner  of  the 
ship,  but  the  exercise  of  it  would  be  in  the  highest  degree 
inexpetlient  and  oppressive.  It  would  be  vexatious  to  de- 
tain a  ship  for  one  or  two  or  three  months,  while  the  numer- 
ous investigations  with  regard  to  the  right  of  her  passengers 
to  laud  are  in  progress.  It  would  interrupt  our  trade  and 
intercourse  with  China.  It  would  disturb  the  postal  ser- 
vice, and  it  would  do  a  wrong  to  the  owner  of  the  ship  whose 
master  may  have,  in  good  faith,  bronght  passengers  here, 
who  presented  to  him  certificates  which  by  the  law  itself 
are  prima  fade  evidence  of  the  holder's  right  to  land.  To 
detain,  therefore,  the  ship,  rotting  at  the .  wharves  for 
months,  would  be  as  unjustifiable  an  injury  and  injustice 
to  the  owners  as,  iu  our  opinion,  it  would  be  unwarranted 
by  law. 

I  now  come  to  the  more  important  and  difficult  questions 
which  have  been  submitted  for  our  decision.  It  being  evi- 
dent that  two  hundred  or  three  hundred  cases  of  persons 
claiming  that  they  are  unjustly  restrained  of  their  liberty 
could  not  be  investigated  within  the  interval  which  usually 
occurs  between  the  arrival  and  the  departure  of  the  ships 
that  ply  between  this  port  and  China,  it  results  that  in  a 
large  majority  of  cases  the  court  would  be  unable  to  remand 
tlie  passenger  to  the  ship  on  which  he  arrived,  in  case  the- 
decision  of  the  court  should  be  against  the  right  to  land. 
The  question  then  arises,  and  it  is  not  free  from  difficulty,. 
What  is  to  be  done  with  those  passengers  who  remain  in- 
the  custody  and  under  the  control  of  the  court  after  the 
ship  has  departed? 

By  the  twelfth  section  of  the  act  it  is  provided :  **That  any 
Chinese  person  found  unlawfully  within  the  United  States 
shall  be  caused  to  be  removed  therefrom  to  the  country  from 
39 
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whence  be  came,  bj  directiou  of  tbe  president  of  the  United 
States,  and  at  the  cost  of  the  United  States,  after  being 
brought  before  some  justice,  judge,  or  commissioner  of  a 
court  of  the  United  States,  and  found  to  be  one  not  lawfully 
entitled  to  be  or  remain  in  the  United  States." 

It  will  be  observed  that  this  section  is  very  vague  and 
inexplicit.  It  confers  no  power,  in  terms,  on  the  * 'justice, 
judge,  or  commissioner"  to  cause  the  person  to  be  brought 
before  him.  It  provides  no  process  by  which  that  object 
can  be  effected,  nor  does  it  indicate  in  any  way  what  shall 
be  done  by  the  ''justice,  judge,  or  commissioner"  in  case 
he  shall  determine  that  the  person  brought  before  him  is 
not  entitled  to  be  or  remain  in  the  United  States. 

But  the  object  of  the  section  is  apparent,  and  however 
inexplicit  and  indefinite  the  language  is,  we  feel  called  upon 
to  effectuate  the  unmistakable  intention  of  the  act,  if  we 
can,  by  construction,  inference,  and  implication,  find  a  war- 
rant in  the  language  of  the  act  for  doing  so.  We  are  of 
opinion,  that  inasmuch  as  the  presidents  action  is  condi- 
tioned on  the  previous  finding  by  a  **  justice,  judge,  or  com- 
missioner" that  the  person  is  not  lawfully  entitled  to  be  in 
the  United  States,  the  power  is  impliedly  conferred  on  the 
"justice,  judge,  or  commissioner"  to  cause  the  man  to  be 
brought  before  him  in  order  that  that  fact  may  be  deter- 
mined; and  further,  that  it  also  confers,  by  implication,  on 
the  "justice,  judge,  or  commissioner '' who  shall  find  that 
the  person  is  not  lawfully  entitled  to  be  in  the  United  States, 
the  right  to  hold  that  person  for  a  reasonable  time,  to  await 
the  direction  of  the  president  for  his  removal.  For  if,  upon 
ascertaining  the  fact  that  the  person  brought  before  tbe 
"justice,  judge,  or  commissioner"  is  not  entitled  to  be  and 
remain  in  the  United  States,  he  is  thereupon  discharged, 
the  execution  of  the  duty  devolved  upon  the  president  to 
cause  him  to  be  removed  becomes  impossible. 

We  therefore  hold,  though  not  without  some  hesitation, 
that  the  act  does,  by  implication,  confer  upon  the  "justice, 
judge,  or  commissioner"  the  right,  after  having  determined 
that  the  person  is  not  entitled  to  be  or  remain  in  the  United 
States,  to  commit  him  to  tbe  custody  of  tbe  marehal,  or  to 
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hold  him  to  bail  for  a  reasooable  time,  nntil  the  presideut's 
direction  can  be  had.  We  are  also  of  opinion  that  the  per- 
son thus  brought  before  the  magistrate  has  no  right  to  a 
trial  by  jury.  He  is  not  brought  before  him  as  a  criminal. 
No  punishment  as  such  is  inflicted  upon  him.  The  conse- 
quence of  his  being  unlawfully  here  is  that  he  will  be  sent 
back  to  the  country  whence  he  came.  The  power  conferred 
and  exercised  is  essentially  a  police  power.  It  is  closely 
analogous  to  the  power  freely  exercised  in  the  east  with  regard 
to  idiots,  imbeciles,  lunatics,  paupers,  and  other  classes 
whose  presence  is  deemed  incompatible  with  the  safety  or 
welfare  of  our  own  people.  The  Chinese  laborer  is  met  at 
the  frontier,  as  it  were,  and  not  having  the  right  to  enter 
the  country,  is  denied  admission  to  it.  As  well  might  a 
passenger  quarantined  in  the  harbor,  or  a  person  sent  to  the 
pest-house  as  being  infected  with  small-pox,  demand  the 
right  to  trial  by  jury  to  ascertain  whether  he  is  afflicted 
with  that  disease. 

We  are  therefore  of  the  opinion  that  in  the  investigation 
before  the  "justice,  judge,  or  commissioner,"  to  ascertain 
and  find  out  whether  a  person  is  unlawfully  within  the 
United  States,  he  has  no  right  to  trial  by  jury.  The  power 
exercised  bj'  the  magistrate  is  a  power  summarily  to  investi- 
gate and  determine  the  right  of  a  person  to  enter  or  remain 
in  the  country — a  power  sometimes  conferred  on  commis- 
sioners of  immigration,  but  by  this  law  confided  to  a  **  jus- 
tice, judge,  or  commissioner;'*  and  the  whole  purpose  and 
operation  of  tbe  act  would  be  defeated  if  that  inquiry,  con- 
Terted  into  a  criminal  prosecution,  were  to  be  determined 
by  a  verdict  of  a  jury.  I  may  further  observe  that  tbe 
power  is  not  given  to  a  court,  but  is  given  to  a  **  justice, 
judge,  or  commissioner,"  neither  of  whom,  as  such,  has  any 
right  to  summon  a  jury  or  can  invoke  its  assistance. 

We  are  further  unanimously  of  opinion  that  the  finding 
contemplated  in  the  act,  so  far  as  we  can  ascertain  from  its 
obscure  and  vague  provisions,  is  such  a  finding  as  may  be 
Lad  on  a  proceeding  by  habeas  corpus.  That  where  the 
person  by  his  own  procurement  is  brought  before  the  court 
or  a  judge,  on  the  allegation  that  he  is  unjustly  restrained 
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of  his  libeih',  and  tlie  return  bIiows  that  tbe  pretext  or  cansie 
of  the  restraint  is  that  he  is  a  Chinese  laborer,  not  by  law- 
allowed  to  land,  and  the  court,  after  giving  him  ample  op- 
portunity to  be  heard,  determines  the  question  on  the  proofs, 
and  finds  that  he  is  a  Chinese  laborer,  prohibited  by  law 
from  landing,  or  from  being  and  remaining  in  the  United 
States,  and  if  the  ship  were  here  and  about  to  return  to 
China,  would  remand  him  to  the  ship  to  be  carried  to  the 
country  from  whence  he  came,  such  a  finding  amoants  in 
effect  to  a  finding  by  a  justice,  judge,  or  commissioner  that 
the  person  is  unlawfully  here,  within  the  meaning  of  the 
twelfth  section  of  the  act.  In  this,  as  in  other  proceedings 
in  habeas  corpvSy  the  usual  order  of  the  court,  when  the  de- 
cision is  adverse  to  the  applicant,  is  that  the  petitioner  be 
remanded  by  the  marshal  to  the  custody  from  which  be  was 
taken.  Upon  the  return  of  the  marshal  apprising  the  court 
judicially  that  the  vessel  has  sailed,  and  that  therefore  the 
petitioner  can  not  be  remanded  to  the  custody  from  which  he 
was  taken,  we  are  all  of  the  opinion  that  the  judge  may,  as  in 
the  case  of  an  investigation  before  a  commissioner,  make  a 
supplemental  order  committing  him  to  the  custody  of  the 
marshal,  to  be  held  for  a  reasonable  time  to  await  the  direc- 
tion of  the  president.  Such  action  of  the  court  on  the  habeas 
corpus  being  considered  by  us  to  be  equivalent  and  as 
amounting  to  a  finding  by  the  ''justice,  judge,  or  commis- 
sioner," contemplated  by  the  twelfth  section    of   the   act. 

I  may  further  observe,  in  answer  to  the  pretension  that 
the  petitioner  has  a  i  ight  to  a  trial  by  jury  when  the  inves- 
tigation is  had  before  the  commissioner,  that  where  it  is 
had  on  habeas  corptiSy  and  the  ship  is  in  port,  he  is  remanded 
to  the  vessel  at  once  and  carried  away,  and  surely  he  can 
gain  no  right  to  a  trial  by  jury,  or  any  other  privilege,  from 
the  fact  or  the  accident  that  the  ship  has  sailed  before  the 
determination  of  the  case. 

With  respect  to  the  time  of  his  detention,  it  is  not  claimed 
or  supposed  that  we  have  a  right  to  indefinitely  confine  him 
or  hold  him  subject  to  the  order  of  the  court.  He  should 
be  detained  a  reasonable  time,  that  the  president  may  have 
an  opportunity  to  perform  the  duty  imposed  on  him  by  the 
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act,  that  is,  to  direct  his  deportation  at  the  expense  of  the 
United  States.  An  analogy  seems  to  be  afforded  by  the 
provisions  of  the  extradition  hiw.  By  that  act,  a  criminal, 
demanded  by  a  foreign  nation  and  found  to  be  liable  to  ex- 
tradition,  is  committed  to  prison,  but  if  not  taken  away  by 
the  agents  of  the  power  demanding  him,  at  the  expiration 
of  two  months,  he  may  apply  to  the  court  for  his  discharge, 
which  must  be  granted  unless  just  excuse  be  shown  for  the 
omission  to  deport  him.  This  provision  would  seem  to 
aflford  some  guide  as  to  the  period  of  time  during  which  a 
Chinese  person  may  be  detained  awaiting  the  order  of  the 
president. 

TVe  are  further  of  opinion  that  the  order  of  the  president 
may  be  either  general  or  special.  It  may  be  retrospective 
and  prospective,  and  inasmuch  as  the  law  imposes  on  him 
the  duty  of  causing  the  person  to  be  removed  to  the  country 
whence  he  came  after  he  shall  have  been  found  to  be  un- 
lawfully here  by  a  **  justice,  judge,  or  commissioner,"  but 
gives  him  no  power  to  revise  that  judgment,  and  apparently 
confers  upon  him  no  discretion  in  the  matter,  he  may,  in 
our  opinion,  by  a  general  order  directed  to  the  marshal  (or 
perhaps  to  the  collector),  direct  that  all  persons  who  shall 
thus  have  been  found  to  be  unlawfully  here  shall  be  re- 
moved, and  he  may  instruct  that  officer  to  procure  their 
tickets  and  effectuate  their  removal.  If  there  be  any  diffi- 
culty from  the  want  of  appropriation  or  means  at  his  com- 
mand in  fulfilling  that  duty  imposed  on  him  by  law,  it  is  for 
congress  to  remove  it. 

TVe  also  think  it  proper  to  avail  ourselves  of  this  occa- 
sion, as  this  opinion  may  possibly  attract  some  public 
attention,  to  say,  that  if  the  Chinese  immigrants  come  in  the 
future  in  anything  like  the  number  in  which  they  have  re- 
cently arrived,  it  will  be  impossible  for  the  courts  to  fulfil 
their  ordinary  functions  if  these  habeas  corpus  cases  are  to 
be  investigated  and  disposed  of  by  them.  There  remain 
on  the  calendar  of  the  district  court,  I  am  informed,  one 
hundred  and  ninety  cases.  For  five  or  six  weeks,  even  with 
night  sessions,  I  have  been  unable  to  make  any  great  im- 
pression on  them.     All  ordinary  business,  public  and  pri- 
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Vttte,  of  the  court  is  necessarily  suspended,  or  if  resumed, 
these  passengers,  many  of  whom  may  be  entitled  to  their 
discharge,  are  left  either  in  custody  or  on  bail  awaiting  the 
determination  of  their  cases.  It  is  therefore  an  urgent 
necessity  that  congress,  by  committing  that  duty  to  com- 
missioners, or  by  some  other  mode,  should  relieve  the 
courts  of  the  burden  of  passing  on  these  cases.  I  know  of 
no  subject  that  more  imperatively  demands  the  attention 
and  the  interposition  of  our  representatives  in  congress. 
And  to  procure  this  relief  to  the  courts,  it  is  necessary  that 
the  decision  of  the  commissioner  or  other  authority  to 
whom  the  right  to  determine  these  questions  is  confided 
shall  be  final;  for  if  an  appeal  can  be  taken  in  every  case, 
the  same  obstruction  to  the  ordinary  businessj^of  the  court 
will  arise. 

We  are  aware  that  this  decision  may  be  open  to  criticism, 
and  that  in  the  minds  of  some  it  may  savor  of  a  latitudina- 
rian  construction  of  the  act;  but  we  are  left  to  choose 
between  so  construing  it  and  the  alternative  of  depriving  it 
almost  entirely  of  practical  efficiency. 


United  States  v.  George  Kane. 

District  Court,  District  of  Oreqon. 
January  26,  1884. 

I.  Obstructing  the  Passage  of  the  Mail.— The  defendant  and  others, 
discharged  railway  laborers,  to  the  number  of  one  hundred  and  fifty, 
assembled  at  Pendleton,  Oregon,  and  by  threats  of  violence  preveutevi 
the  daily  train  of  the  Oregon  Railway  and  Njivigation  Conii>any,  inclutl- 
ing  the  mail-car  with  the  United  States  mail  therein,  from  proceeding  to 
Portland,  because  the  conductor  would  not  permit  them  to  ride  thereon 
to  Portland  free  of  charge,  on  the  ground  that  they  had  no  money,  and 
the  company  having  "passed  them  up"  ought  to  "pass  them  down;" 
and  for  the  same  reason  and  by  the  same  means  prevented  the  conductor 
from  detaching  said  mail-car  from  said  train  and  sending  it  to  Portland 
with  the  United  States  mail  therein.  Jleid,  that  whether  tJie  company 
was  under  any  legal  obligation  to  carry  the  defendant  to  Portland  free 
of  charge  or  not,  he  had  no  right  to  prevent  the  conductor  from  sending 
the  mail-car  on  to  Portland,  as  he  did;  and  that  the  conduct  of  the  de- 
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fendant  and  his  associates  being  unlawful  and  necessarily  causing  the 
passage  of  the  mail  to  be  obstructed,  the  law  imputes  to  him  an  inten- 
tion, whatever  the  primary  purpose  of  his  conduct  was,  to  cause  such 
obstruction,  and  therefore  he  is  gulty  of  obstructing  and  retarding  the 
passage  of  the  mail,  contrary  to  section  3995  of  the  revised  statutes. 
2.  Passenger  on  Train. — A  person  who  is  entitled  to  travel  on  a  railway 
car  may  go  upon  the  same  peacefully,  and  remain  therein  until  he  arrives 
at  his  destination;  and  if  the  conductor  undertakes  to  put  him  off,  on 
the  ground  tliat  he  is  not  entitled  to  travel  thereon,  he  may  resist  force 
with  force;  but  if  the  conduct<»r  stops  the  train  on  his  account,  and  un- 
dertakes to  detach  the  mail-car  therefrom  and  sen<l  it  on  with  the  mail, 
he  lias  no  right  to  prevent  him  from  so  doing,  and  if  he  does,  his  act  is 
unlawful. 

Before  Deady,  District  Judge. 
J/r.  James  F,  Wulson,  for  the  United  States. 
The  defendant,  pro  se, 

Deady,  J.  This  is  an  information  charging  the  defendant 
with  a  violation  of  section  3995  of  the  revised  statutes,  which 
provides  that  **  any  person  who  shall  knowingly  and  wilfully 
obstruct  or  retard  the  passage  of  the  mail,  or  any  carriage, 
horse,  driver,  or  carrier  carrying  the  same,  shall  for  every 
such  offense  be  punishable  by  a  fine  of  not  more  than  one 
hundred  dollars." 

The  defendant  pleads  *'not  guilty,"  and  submits  the  case 
to  the  judgment  of  the  court  on  the  facts  stated  in  the  depo- 
sition of  the  witnesses,  including  his  own,  examined  before 
the  commissioner,  who  committed  him  to  answer  the  charge, 
and  which,  by  the  slipnlation  signed  by  the  district  attorney 
and  the  defendant,  is  to  have  the  effect  herein  of  a  special 
verdict. 

From  this  it  appears  that  on  January  10,  1884,  there  were 
at  Pendleton,  Oregon,  about  one  hundred  and  fifty  dis- 
charged railway  laborers,  including  the  defendant,  who  had 
lately  been  employed  by  contractors  in  the  construction  of 
a  railway  in  that  vicinity,  and  who  wanted  to  come  to  Portland 
on  the  regular  train  of  the  Oregon  Railway  and  Navigation 
Company,  then  running  between  Pendleton  and  Portland, 
and  carrying,  among  other  things,  the  United  States  mail, 
without  paying  their  passage,  on  the  ground  that  they  were 
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witliont  money  anil  the  companj  ought  to  pass  them  down 
as  it  ha  J  passed  them  np;  which  the  conductor  of  the  train 
refilled  to  permit;  that  the  defeudaut,  acting  as  spokesman 
for  hims(4f  aud  the  crowd,  tokl  the  couductor  that  the  train 
should  uot  move  withoat  them,  and  that  if  he  undertook  to 
pull  out  and  leave  them  behind,  there  would  be  trouble  and 
he  would  be  hurt;  that  thereby  the  train  witli  the  United 
States  mail  in  the  postal-car  was  detained  at  Pendleton  nn- 
til  the  next  day,  Jaunai*y  11th,  when  the  conductor  con- 
cluded aud  undertook  to  cut  off  the  postal-car  containing 
the  Vnited  States  mail,  then  being  carried  thereon  from 
Pendleton  to  Portland,  and  proceed  with  it  to  the  latter 
}>lace,  as  it  was  his  duty  to  do,  but  the  defendant  forbade 
him  to  do  so,  and  told  him  there  would  be  trouble  if  he  at- 
tempted to  uncouple  the  car,  and  when  the  conductor,  not- 
withstanding tlie  threat,  undertook  to  have  the  pin  removed 
aud  the  mail-car  detached  from  the  rest  of  tlie  train  for  the 
purpose  of  proceeding  with  it  to  Portland,  the  'defendant, 
backed  by  several  of  his  associates,  prevented  the  brakeman 
from  talking  out  the  pin,  by  putting  his  foot  upon  it  and 
threatening  violence  if  the  attempt  was  persisted  in;  but 
also,  according  to  his  own  statement,  saying  that  the  cou- 
ductor might  take  "his  mail,  but  if  the  train  goes,  we  are 
going  with  it;*'  whereby  the  passtige  of  said  mail,  mail  car- 
riage, and  carrier  was  further  obstructed  and  retarded  until 
the  arrival  on  the  ground  of  a  detachment  of  United  States 
soldiers  and  the  arrest  of  the  defendant  by  the  deputy  United 
States  marshal. 

In  the  case  of  the  United  States  v.  A7r6y,  7  Wall.  482,  the 
defendant  wjis  charged  with  arresting  the  carrier  of  the  mail, 
and  detaining  the  steamboat  on  which  it  was  being  carried, 
for  that  purpose.  The  defendant,  in  his  plea  to  the  indict- 
ment, alleged  that  he  made  such  arrest  as  sheriff  upon  a 
lawful  warrant,  charging  the  carrier  with  murder,  and  with- 
out any  intent  or  purpose  to  obstruct  the  mail  or  the  passage 
of  the  steamer.  Upon  a  demurrer  to  this  plea,  the  judges 
m  the  couit  below  were  divided  in  opinion  as  to  whether 
the  conduct  of  the  defendant  constituted,  under  the  circum- 
stances, un  obetructiou  of  the  muil  within  the  meaning  of 
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tbe  act  of  congress,  and  certified  the  question  to  the  supreme 
court.  The  court  answered  the  question  in  the  negative, 
saying  "that  the  act  of  congress  which  punishes  the  retard- 
ing or  obstruction  of  the  mail,  or  of  its  carrier,  does  not 
apply  to  a  case  of  a  temporary  detention  of  the  mail  caused 
by  the  arrest  of  the  carrier  upon  an  indictment  for  murder." 

In  the  coarse  of  his  opinion,  Mr.  Justice  Field  says,  sub- 
stantially, that  the  statute  only  applies  to  persons  who  do 
some  act  with  a  knowledge  that  it  will  retard  the  passage  of 
the  mail,  and  do  it  with  that  intention;  but  adds:  "When 
tbe  acts  which  create  the  obstruction  are  in  themselves  uu- 
lawful,  the  intention  to  obstruct  will  be  imputed  to  their 
author,  although  the  attainment  of  other  ends  may  have 
been  his  primary  object." 

That  the  conduct  of  the  defendant  and  his  associates  had 
the  effect  to  obstruct  and  retard  the  passage  of  the  mail  is 
self-evident;  and  that  this  effect  was  knowingly  caused  by 
them,  although  it  was  not  the  primary  object  of  their  action, 
is  also  plain  enough.  They  directly  and  purposely  ob- 
structed the  passage  of  the  mail,  not  as  an  end,  it  is  true, 
but  as  a  means  of  coercing  the  conductor  to  carry  them  on 
his  train  to  Portland.  I  suppose  the  passage  of  the  mail  is 
seldom  obstructed,  except  by  robbers,  otherwise  than  inci- 
dentally or  as  a  means  of  attaining  some  other  end. 

In  all  such  cases  the  question  to  be  decided  is,  whether 
the  act  causing  the  obstruction  is  in  itself  lawful.  If  it  is, 
the  obstruction  necessarily  caused  thereby  is  not  a  crime. 

It  can  hardly  be  pretended,  upon  the  facts  stated,  that 
these  men  who  stopped  this  train  had  any  legal  right  to 
travel  thereon  without  payment  of  their  fare  or  the  consent 
of  the  conductor.  No  contract,  understanding,  or  usage  is 
alleged  or  shown  under  or  by  virtue  of  which  they  could 
claim  such  a  privilege  with  a  shadow  of  right.  Because,  as 
they  allege,  tbe  company  **  passed  them  up,*'  they  claimed 
it  ought  to  **pass  them  down."  There  is  an  old  adage  that 
*'oue  good  turn  deserves  another;"  but  this  application  of 
it  would  make  the  doing  of  good  works  dangerous  to  the 
doer.     How  long  would  it  be  before  these  i)ersons  would 


618  United  States  v,  Kane.  [Dist.  Ct, 

Opinion  of  the  Court — Deady,  J.  [January-, 

stop  aa  aHcendiDg  train  on  the  ground  that  they  ought  to  be 
••passed  up  again  "  because  thej  had  been  '*  passed  down  " ? 

The  act  of  detaining  the  train,  including  the  mail-car,  was 
unlawful,  and  therefore  the  intention  to  retard  the  passage 
of  tlie  mail  by  such  act  is  imputed  to  the  defendant  and  Lis 
associates.  In  other  words,  the  law  holds  them  responsible 
for  the  necessary  consequences  of  their  unlawful  conduct, 
without  reference  to  the  motive  or  purpose  which  actually 
induced  it. 

But  even  supposing  that  they  had  at  the  time  a  legal  right 
to  transportation  on  this  train  free  of  charge,  or  had  even 
paid  for  their  passage  to  Portland  thereon,  the  act  was  un- 
lawful. Under  such  circumstances,  it  may  be  admitted 
that  the  defendant  would  have  a  right  peacefully  to  board 
the  passenger-car,  and  to  remain  there  until  he  reached  his 
destination.  If  the  conductor  disputed  his  right,  and 
sought  to  put  him  oflF,  he  might  lawfully  resist  force  with 
force;  and  if  the  conductor  chose  to  detain  the  train  at  any 
point  until  he  got  off,  and  the  passage  of  the  mail  was 
tliereby  retarded,  the  responsibility  therefor  would  lie  at 
the  door  of  the  company,  and  not  the  defendant. 

But  in  my  judgment,  the  defendant,  even  under  those  cir- 
cumstances, would  not  be  justified  in  preventing  the  con- 
ductor from  detaching  the  mail-car  from  the  train,  and 
sending  it  on  to  its  place  of  destination;  and  this  is  what  the 
defendant  and  his  associates  did  on  January  11th. 

Tlie  railway  company,  it  should  be  remembered,  was  un- 
der an  obligation  to  carry  the  mail  without  delay,  as  well  aa 
the  defendant.  And  however  derelict  it  may  have  been  in 
tlie  performance  of  the  latter  obligation,  the  defendant  was 
not  thereby  authorized  to  prevent  the  company  from  doing 
what  it  could  to  keep  its  contract  to  carry  the  mail,  for  the 
purpose  of  thereby  coercing  a  performance  of  its  supposed 
obligation  to  him. 

In  the  case  of  a  mail-carrier  or  a  person  on  board  a  mail- 
carriage,  charged  with  the  commission  of  a  crime,  it  maybe 
absolutely  necessary  to  temporarily  obstruct  the  passage  of 
the  mail,  to  secure  the  arrest  of  such  carrier  or  person. 
But  the  arrest  of  a  person,  under  these  circumstances,  is 
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a  lawful  act,  and  the  temporary  inconvenience  caused 
thereby  is  submitted  to  rather  than  that  persons  guilty  of 
serious  crimes  should  escape  punishment.  One  public 
convenience  yields  something  to  another. 

But  it  is  not  only  unlawful,  but  riotous,  to  prevent,  as  the 
defendant  and  his  associates  did,  the  passage  of  a  locomo- 
tive drawing  a  mail-car  with  the  United  States  mail  therein, 
for  the  mere  purpose  of  constraining  the  person  charged 
with  the  conduct  thereof,  to  do  or  refrain  from  doing  some 
act  collateral  thereto  and  which  he  may  even  be  under  a 
legal  obligation  to  do  or  omit. 

If  the  railway  company  was  under  any  legal  obligation  to 
carry  these  men  to  Portland,  and  refused  or  failed  to  do  so, 
the  law  gave  them  the  same  remedy  for  this  breach  of  con- 
tract that  it  does  other  people.  But  it  did  not  give  them  any 
right  to  coerce  the  company  by  preventing  it  from  carrying 
the  mails  according  to  contract,  until  it  should  acquiesce  in 
their  demand,  to  the  great  hinderance,  inconvenience,  vexa- 
tion, and  possible  loss  of  the  public. 

The  transmission  of  the  mail  from  place  to  place  through- 
out the  civilized  world  with  certainty  and  celerity  is  one  of 
the  greatest  and  most  useful  labors  of  modern  society.  And 
it  cannot  be  admitted  for  a  moment  that  a  great  overland 
link  in  this  endless  chain  of  communication  and  intelligence 
can  be  broken  for  days  to  allow  a  mob  of  discharged  railway 
hiborers  to  coerce  a  railway  company  into  giving  them  a  free 
ride  of  two  hundred  or  more  miles. 

In  contemplation  of  law,  upon  the  facts  stated,  the  de- 
fendant is  guilty  as  charged  in  the  information. 

The  maximum  punishment  for  this  offense  is  only  one 
hundred  dollar  fine.  Why  so  serious  a  matter  as  this  may 
be  is  so  limited  in  punishment,  as  compared  with  other 
crimes  of  no  greater  moral  turpitude  or  inconvenience  to 
the  public,  it  is  impossible  to  say. 

But  taking  this  measure  of  punishment  for  my  guide,  and 
considering  that  the  defendant  has  practically  declined  to 
make  any  contest  in  the  premises,  he  is  sentenced  to  pay  a 
fine  of  twenty-five  dollars,  and  to  stand  committed  to  the 
jail  of  this  county  until  the  same  is  paid  or  he  is  by  law 
discharged  therefrom. 
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In    the    Matter    of    Tung    Yeono    on   Habeas 

Corpus. 

District  Couut,  District  op  Caufoenia. 
February  1,  1884. 

1.  Applications  of  Chinese  Pbrsons  fob  their  Discuarqe  from  a  Rb- 

STRAINT  claimed  to  be  illegal  under  the  restriction  act  may  be  divided 
into  three  classes:  1.  Applications  for  discharge  on  the  groand  of  pre- 
vious residence;  2.  Applications  for  discharge  founded  on  the  production 
of  Canton  certificates;  3.  Applications  for  discharge  on  the  part  of  chil- 
dren  })rought  to  or  sent  for  by  their  parents  or  guardians.  The  nature 
and  ettcct  of  the  evidence  usually  produced  by  the  petitioners  in  each  of 
these  classes  stated  and  considered. 

2.  CoNsTurcmoN  to  be  Given  to  the  Re.htriction   Act.— In  construing 

the  Chinese  restriction  act,  if  the  provisions  of  .the  Chinese  treaty  and 
such  act  are  irreconcilably  conflicting,  the  court  should  follow  the  re- 
quirements of  the  act;  but  no  construction  should  be  given  to  such  act 
which  would  violate  the  provisions  of  the  treaty,  if  such  construction  can 
be  avoided. 

3.  Chinksk  Rksident  of  the  United  States  at  Date  of  Treaty — Right 

OK,  to  Rktlrn. — A  Chinese  laborer  who  was  a  resident  of  the  United 
States  on  November  17,  1880,  the  date  of  the  treaty  with  China,  and 
who  left  this  country  before  the  Chinese  restriction  a<;t  went  into  opera- 
tion, has  a  right  to  return  without  producing  a  custom-house  certificate; 
but  the  burden  of  proof  is  on  him  to  show  such  facts  by  clear  and  satis^ 
factory  evidence. 

4.  Chinese  Who  were  not  in  the  United  States  at  the  Date  of  Such 

Tkeatv  are  not  embraced  within  the  provisions  of  the  second  article  of 
such  act. 

5.  Chinese   Laborers  Who,  althofoh   in  the  United   States   at  the 

Da  IK  OP  SccH  Treaty,  left  the  same  after  such  act  went  into  practical 
operation,  and  who  neglected  to  procure  a  custom-house  certiticate,  are 
not  entitled  to  return. 

6.  Chinese  Children  whose  Parents  are  Lawfully  within  the  United 

States  are  not  excluded  therefrom  by  any  provision  of  the  restriction  act. 

7.  Chinivse  Witnesses. — Chinese  persons  are,   under  the  constitution  and 

laws  of  the  United  States  guaranteeing  to  them  **  the  equal  protection  of 
the  laws,"  competent  witnesses. 

8.  The  Practical  Operations  ok  the  Chinese  Restriction  Act  Stated 

and  commented  upon. 

Before  Hoffman,  District  Judge. 

Application  for  a  writ  of  habeas  coigns  by  a  Chinese  per- 
son, restrained  from  coming  into  tbe  United  States  by  the 
agents   uf    tbe    Pacific   Mail    Steamship  Company,    on   the 
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ground  that  he  was  a  Chinese  hiborer,  and  not  entitled  to 
be  or  to  remain  in  the  United  States  under  the  provisions 
of  the  Chinese  restriction  act.  The  further  facts  appear  in 
tbe  opinion. 

S.  G.  EUborii,  United  Slaks  attorney,  and  Carroll  Cook, 
assistant  United  States  attorney,  for  the  government. 

Lyman  I,  Moivry,  for  the  petitioner. 

Mil/on  Andros,  for  Williams,  Dimond  &  Co.,  agents  for 
the  Pacific  Mail  Steamship  Company,  who  held  the  peti- 
tioner. 

Hoffman,  J.  The  very  great  nnmber  of  cases  in 
which  writs  of  habeas  corpns  have  been  sued  out  of  this 
court  by  Chinese  persons  claiming  to  be  illegally  restrained 
of  their  liberty,  and  which  were  of  necessity  summarily  in- 
vestigated and  disposed  of,  has  rendered  it  impossible  for 
the  court  to  deliver  a  written  opinion  in  each  case.  The 
evidence  in  the  various  cases  and  the  rulings  of  the  court 
have  been  very  imperfectly  reported  by  the^ press,  and  the 
latter,  though  much  criticised,  have  not,  it  is  believed,  been 
thoroughly  understood. 

It  is  deemed  proper  to  set  forth  in  an  opinion,  as  suc- 
cinctly as  may  be,  the  general  nature  of  these  cases,  of  the 
evidence  upon  which  the  decision  of  the  court  has  been 
based,  and  its  rulings  upon  the  more  important  of  the  ques- 
tions which  have  been  presented  for  its  determination. 

The  application  for  discharge  from  a  restraint  claimed  to 
be  illegal  may  be  divided  into  three  classes: 

1.  Applications  on  the  ground  of  previous  residence.  By 
the  second  article  of  the  treaty,  it  is  provided  that  ''Chinese 
laborers  7)0W  in  the  United  States  shall  be  allowed  to  go 
and  come  of  their  own  free-will  and  accord,  and  shall  be 
accorded  all  the  rights,  privileges,  immunities,  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the 
most  favored  nation."  (22  U.  S.  Stat.  827.)  The  third 
section  of  the  restriction  act  expressly  recognizes  the  right 
thus  secured  to  Chinese  laborers  by  the  treaty. 
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It  provides  that  **  the  two  foregoing  sections  shall  not 
apply  to  Chinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880"  (the  date  of 
treaty,  and  not  of  the  ratification),  "or  who  shall  come  into 
the  United  States  before  the  expiration  of  ninety  days  next 
after  the  passage  of  this  act." 

Between  the  date  of  the  treaty  and  the  date  of  the  passage 
of  the  law  large  numbers  of  Chinese  laborers  who  were 
protected  by  the  treaty  had  left  tlie  country,  of  conrse  un- 
provided with  custom-house  certificates,  for  there  was  do 
law  then  existing  which  required  them  to  obtain  them,  or 
authorized  the  custom-house  authorities  to  furnish  them. 

The  language  of  the  law  is  ambiguous,  and  perhaps  ad- 
mits the  construction  that  the  laborers  who  left  this  country 
during  the  interval  I  have  mentioned  should  be  required  to 
produce  the  custom-house  certificate  provided  for  in  tbe 
act.  It  was  not  doubted  by  the  court  that  if  the  treaty  and 
the  law  were  irreconcilably  conflicting,  the  duty  of  the 
court  was  to  obey  the  requirements  of  the  law,  but  it  was 
considered  that  no  construction  should  be  given  to  the  law 
which  would  violate  the  provisions  of  the  treaty,  if  such 
construction  could  be  avoided.  It  was  therefore  held  that 
a  Chinese  laborer  who  was  here  at  the  date  of  the  treaty, 
and  who  left  the  country  before  the  law  went  into  opera- 
tion, might  be  admitted  without  producing  a  custom-house 
certificate,  which  it  was  impossible  for  him  to  obtain,  ami 
that  it  was  inadmissible,  if  not  indecent,  to  impute  to  cou- 
gress,  when  legislating  to  carry  into  effect  our  treaty  with 
China,  the  intention  to  deprive  laborers  of  the  right  to 
come  and  go  of  their  own  free-will  and  accord,  which  was 
explicitly  recognized  and  secured  by  the  treaty,  by  exacting 
as  a  condition  of  its  exercise  the  production  of  a  certificate 
which  it  was  out  of  their  power  to  obtain.  {In  re  Chin  A. 
On,  18  Fed.  Eep.  No.  8,  p.  506.)  It  was  also  held  that 
Chinese  who  were  not  in  the  country  at  the  date  of  tbe 
treaty  were  not  embraced  within  the  provisions  of  the  sec- 
ond article,  and  also  that  a  Chinese  laborer  who,  althongli 
in  the  country  at  the  date  of  the  treaty,  had  left  after  tbe 
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law  went  into  practical  operation,  and  who  neglected  to 
procure  a  certificate,  was  not  entitled  to  return. 

If  there  be  error  in  these  rulings,  it  is  assuredly  not  in 
favor  of  the  Chinese.  Tbe  right  of  laborers  who  can  prove 
tbey  were  in  the  country  at  the  date  of  the  treaty,  and  had 
left  before  the  law  went  into  effect,  to  be  allowed  to  land 
without  the  production  of  a  custom-house  certificate,  being 
thus  recognized,  the  court  Leld  that  the  burden  of  proof 
was  on  them,  and  that  satisfactory  evidence  of  the  facts 
would  be  rigorously  exacted.  In  some  cases  this  evidence 
was  such  as  to  establish  the  facts  beyond  all  reasonable 
doubt;  as,  for  instance,  the  former  residence  and  departure 
of  the  petitioner  were  in  one  case  proved  by  the  testimony  of 
tbe  reverend  gentleman  at  the  head  of  the  Chinese  mission  in 
this  city,  who  swore  not  only  to  his  personal  recollection  of 
the  fact,  but  produced  a  record  of  the  proceedings  of  the  ses- 
sions of  his  church,  in  which  the  departure  of  the  petitioner 
and  his  resignation  of  the  office  of  deacon  which  he  held, 
and  the  appointment  of  his  successor,  were  recorded.  These 
records,  he  testified,  were  in  his  own  handwriting,  and  were 
made  at  the  date  they  bore.  In  another  case  a  young  lady 
connected  with  the  mission  proved  the  departure  of  the  pe- 
titioner (who  was  a  convert  and  her  pupil),  not  merely  by 
her  owu  testimony  to  the  fact,  l)ut  by  the  production  of  a 
religious  book  which  she  gave  him  at  the  time  of  his  de- 
parture, on  the  fly-leaf  of  which  were  inscribed,  in  her  own 
handwriting,  and  signed  by  herself,  some  expressions  of 
regard,  together  with  some  texts  of  scripture.  This  book, 
she  testified,  was  handed  to  him  on  board  the  vessel  at  the 
date  of  the  inscription  on  the  fly-leaf,  with  the  injunction  to 
keep  it  and  bring  it  back  on  his  return.  It  was  accordingly 
brought  back  and  produced  in  court.  On  proofs  such  as 
these  no  rational  doubt  could  be  entertained,  and  the  peti- 
tioners were  discharged. 

But  in  the  large  majority  of  cases  proofs  hardly  less  sat- 
isfactory were  exacted  and  furnished.  The  Chinese  on  re- 
turning to  their  country  almost  invariably  procure  permits 
from  the  companies  of  which  they  nre  members,  and  which 
are  furnished  them  on  pjiynient  (jf  their  dues.     The  de[)art- 
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tire  of  the  members  and  the  paymeut  of  their  clues  are 
recorded  in  the  books  of  the  company.  These  books  the 
court  invariably  required  to  be  produced.  It  also  appears 
thiit  in  most  cases  their  savings,  accumulated  in  this 
country,  are  remitted  to  China  for  their  account  by  mer- 
cantile firms  in  this  city,  and  also  that  their  tickets  are,  in 
mjiny  cases,  purchased  through  the  agency  of  these  firms. 
The  production  of  the  firm  books  showing  these  transac- 
tions was  in  like  manner  required,  and  they,  together  with 
the  books  of  the  companies,  were  subjected  to  tiie  critical 
scrutiny  of  Mr.  Vrooraan,  the  very  intelligent,  competent, 
and  entirely  reliable  Chinese  interpreter. 

In  very  many  cases  all  these  books  were  produced  in 
court,  and  in  some  instances  the  evidence  they  aflTorded  was 
corroborated  by  testimony  of  white  persons  in  whose  em- 
ploy the  petitioner  had  been,  and  who  testified  to  the  time 
of  his  departure.  It  is,  of  course,  possible  that  in  some 
instances  the  court  has  been  deceived,  but  considering  tbat 
/  in  no  case  has  a  person  been  allowed  to  land  on  the  plea  of 
/  ])revious  residence  on  unsupported  Chinese  oral  testimooy, 
the  number  of  such  instances  cannot  be  large.  The  proofs 
were  in  all  cases  sufficient  to  satisfy  any  candid  and  un- 
biiised  mind.  Of  the  whole  number  thus  far  discharged 
by  the  order  of  the  court,  it  is  believed  that  those  dis- 
charged on  the  grounds  stated  constitute  nearly  one  half. 
In  justice  to  the  Six  Companies,  I  should  add  that  tLeir 
presidents  have  spontaneously  ofiered  to  the  court  to  canse 
copies  of  their  books,  with  records  of  departures  of  their 
nuunbers  during  the  interval  I  have  mentioned,  to  be  made 
at  their  own  charges,  such  copies  to  be  verified  by  Mr.  Vroo- 
man,  by  comparison  with  the  original  records,  and  then  to 
be  deposited  with  the  court.  When  this  is  done,  no  means 
will  any  longer  exist  of  interpolating  or  adding  new  names 
on  the  books  of  the  companies.  It  will  still  remain  possi- 
ble for  a  Chinese  laborer  to  assume  the  name  and  personate 
the  character  of  some  one  whose  name  appears  on  the 
records,  but  this  mode  of  deception  it  seems  impossible 
wholly  to  prevent. 

2.  Applications  founded  on  the  production  of  Canton 
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certificates.  Tbe  investigation  of  this  class  of  cases  proved 
exceedingly  embarrassing  to  the  court,  and  is  attended  with 
diflSculties  almost  insuperable.  The  certificates  furnished 
at  Canton  bj  the  agent  of  the  Chinese  government  the  law 
declares  shall  be  prima  facie  evidence  of  a  right  to  land. 
This  provision  of  the  law,  whatever  distrust  might  be  felt 
as  to  the  reliability  of  these  certificates,  the  court  could  not 
disregard.  The  counsel  for  the  petitioner  usually  presented 
a  Canton  certificate  to  the  court  and  rested  his  case.  The 
district  attorney  was  necessarily  without  the  means  of  dis- 
proving the  truth  of  the  certificate  except  by  such  admis- 
sious  as  he  might  extract  from  the  petitioner  himself  when 
]»laced  on  the  stand,  or  had  been  gathered  from  him  upon 
Lis  examination  by  the  custom-house  officials.  The  district 
attorney  was  therefore  allowed  to  call  the  petitioner,  and 
cross-examine  him  in  a  most  searching  manner,  and  contra- 
dict, if  he  could,  his  statements;  in  short,  to  treat  him  as  an 
adverse  witness  called  by  the  opposite  side.  This  method, 
though  somewhat  irregular,  seemed  to  be  the  only  one  to 
be  adopted  wilh  nny  hope  of  arriving  at  the  truth.  Another 
embarrassment  under  which  the  court  labored  was  the  in- 
ability to  attach  any  distinct  and  definite  signification  to  the 
term  **  merchant;"  but,  inasmuch  as  the  treaty  expressly 
declares  that  the  only  class  to  be  excluded  are  **  laborers,*' 
and  that  no  other  class  is  within  the  prohibition  of  the 
treaty,  it  was  held  by  the  court  that  the  inquiry  was  not  so 
much  whether  the  person  was  a  merchant,  as  whether  he 
was  a  "laborer,"  and  that  that  inquiry  should  relate  not 
to  his  occupation  or  status  in  China,  but  to  the  occupation 
iu  which  he  was  to  be  engaged  in  this  country;  as  the  in- 
tention and  object  of  the  law  was  to  protect  our  own  labor- 
ers from  the  competition  and  rivalry  of  Chinese  laborers 
here. 

At  first  sight  it  would  seem  that  the  production  of  the 
bouks  of  a  respectable  mercantile  firm,  iu  which  the  name 
of  the  petitioner  was  inscribed  as  a  partner,  would  be  suffi- 
cieut  to  establish  his  status  as  a  merchant.  It  was  soon 
found,  however,  that  this  mode  of  proof  was,  to  a  great  ex- 
tent, unreliable:  for,  first,  the  books  might  be  falsified,  and 
40 
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the  entry  made  to  meet  the  exigencies  of  the  case;  and  sec- 
ondly, it  appeared  that  the  Chinese  are  in  the  habit  of 
plucing  their  earnings  in  stores  or  mercantile  establish- 
ments, and  in  virtue  of  this  investment  they  are  admitted 
to  a  share  of  the  profits.  It  might,  therefore,  often  happen 
that  a  Chinese  laborer  would  appear  on  the  books  of  the  com- 
pany as  holding  an  interest  to  the  amount  of  a  few  hundred 
dollars  in  the  concern,  while  he  himself  remained  a  laborer, 
and  could  in  no  sense  of  the  term  be  called  a  merchant  or 
a  trader.  The  books,  above  spoken  of,  were  in  all  cases 
subjected  to  a  rigid  scrutiny,  with  a  view  of  detecting  in- 
terpolations and  falsifications.  I  am  satisfied  that  in  spite 
of  the  efforts  of  the  court,  which  in  almost  all  cases  itself 
subjected  the  petitioner  to  a  rigorous  cross-examinatiou, 
and  in  spite  of  the  efforts  of  the  district  attorney,  some 
persons  have  been  admitted  on  Canton  certificates  who  had 
no  right  to  land — in  what  numbers  it  is  impossible  to  say- 
but  this  result  seemed  to  be  the  necessary  consequence  of 
the  fact  that  the  law  made  the  certificates  prima  facie  evi- 
dence  of  the  petitioner's  right,  and  of  the  diflSculty  of 
ascertaining  the  facts.  A  considerable  number  of  cases 
was  also  presented  to  the  court  where  the  petitioner  claimed 
to  be  about  to  enter  some  mercantile  establishment  in  which 
his  brother,  or  his  uncle,  or  his  father  was  interested.  The 
existence  of  the  establishment  was  usually  proved  beyosd 
a  doubt,  but  the  court  was  at  the  mercy  of  oral  testimoDV 
as  to  the  intended  adoption  of  the  petitioner  as  a  partner. 
In  some  instances  letters  were  produced  from  his  relatives 
in  this  city,  addressed  to  him  in  Hong-Kong,  inviting  him 
to  come  to  this  country  to  be  admitted  to  the  business,  but 
the  genuineness  of  these  letters  was  often  doubtful,  and  no 
obstacle  existed  to  their  manufacture  in  this  city  after  the 
arrival  of  the  steamer. 

In  several  cases  it  appeared  by  the  petitioner's  own  ad- 
mission that  he  was  a  laborer  in  China,  that  he  came  to  this 
country  wholly  unprovided  with  money,  and  that  he  expected 
to  enter  the  store  of  his  brother  or  uncle  or  other  relative 
as  a  porter.  In  such  cases  he  was  remanded  to  the  ship, 
but  even  in  those  cases  where  the  petitioner  or  his  uncle  or 
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other  relative  declared  that  he  was  to  be  admitted  to  the 
business,  the  court  became  aware  that  it  might  be  the  victim 
of  gross  imposition,  if  on  such  testimony  any  Chinese  person 
engaged  in  mercantile  pursuits  here  could  import  as  many 
laborers  as  he  might  declare  to  be  brothers,  sons,  or  nephews, 
and  testify  that  he  proposed  to  admit  them  to  the  business. 

In  some  instances  pretensions  of  this  kind  have  been 
summarily  rejected.  In  other  instances  the  court  has  felt 
compelled  to  discharge  the  petitioner  on  a  preponderance 
of  proof,  though  not  without  serious  misgivings  as  to  the 
facts  of  the  case. 

3.  Children  brought  to  or  sent  for  by  their  parents  or 
guardians  in  this  city.  In  almost  all  these  cases  the  peti- 
tions were  filed  on  behalf  of  the  children  of  from  ten  to 
fifteen  years  of  age.  Their  fathers  or  other  relatives  testified 
tbat  they  had  sent  for  them  to  be  brought  to  the  United 
States  with  a  view  of  placing  them  at  school  to  learn  the 
English  language,  and  later  to  adopt  them  into  their  busi- 
ness. The  parents  who  thus  claimed  to  exercise  the  natural 
right  to  the  custody  and  care  of  their  children  were  in 
almost  every  instance  Chinese  merchants,  sometimes  of 
considerable  substance,  resident  here,  and  entitled  under 
tbe  provisions  of  the  treaty  to  all  the  rights,  privileges,  and 
immunities  of  subjects  and  citizens  of  the  most  favored 
nation.  Absurdly  enough,  these  children  in  many  instances 
were  provided  with  Canton  certificates,  but  though  they 
^vere  in  no  sense  merchants,  many  of  them  being  much  too 
young  to  earn  their  living,  they  were  certainly  not  laborers; 
and  it  was  not  without  satisfaction  that  1  found  there  was 
no  requirement  of  the  law  which  would  oblige  me  to  deny 
to  a  parent  the  custody  Of  his  child,  and  to  send  the  latter 
back  across  the  ocean  to  the  country  from  which  he  came. 

Tbe  foregoing  presents  a  general,  but  I  think  sufficient, 
statement  of  the  various  questions  which  have  arisen  in 
tbese  cases,  and  of  the  rulings  of  the  court  upon  them.  If 
there  be  error  in  those  rulings,  I  am  unable  to  discern  it. 
It  will  be  cheerfully  corrected  when  found  to  exist  by  the 
judgment  of  a  higher  court,  or  even  when  pointed  out  by 
any  one  who  shall  first  have  taken  the  pains  to  ascertain 
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what  the  rulings  of  this  court  have  actually  been — a  natural, 
and  one  would  think  necessaiy,  preliminary  which  Las 
hitherto  been  largely  dispensed  wilh  by  the  more  vehement 
of  those  by  whom  the  action  of  the  court  has  been  assailed. 
That  some  persons  have  been  suffered  to  land  under  Cituton 
certificates  who  Were  in  fact  within  the  prohibited  class, 
there  is  great  reason  to  fear.  How  this  could  have  been 
prevented  by  the  action  of  any  court  honestly  and  fearlessly 
discharging  its  duty  under  the  law  and  the  evidence,  has 
not  been  pointed  out. 

By  the  constitution  and  laws  of  the  United  States,  Chi- 
nese persons,  in  common  with  all  others,  have  the  right  "to 
the  equal  protection  of  the  laws,"  and  this  includes  the  right 
•*to  give  evidence"  in  courts. 

A  Chinese  person  is  therefore  a  competent  witness.  To 
reject  his  testimony  when  consistent  with  itself,  and  wholly 
uncontradicted  by  other  proofs,  on  the  sole  ground  that  be 
is  u  Chinese  person,  would  be  an  evasion,  or  rather  violation, 
of  the  constitution  and  law,  which  every  one  who  sets  a  just 
value  upon  the  uprightness  and  independence  of  the  judiciary 
would  deeply  deplore.  But  while  according  to  Chinese  wit- 
nesses the  right  to  testify  secured  to  them  by  the  constitu- 
tion and  the  law,  no  means  of  arriving  at  the  truth  witbiu 
the  power  of  the  court  have  been  neglected,  and  the  in- 
genuity of  the  district  attorney  and  the  court  has  beeu 
taxed  in  the  attempt  to  elicit  the  truth  by  minute,  rigorous, 
and  protracted  cross-examinations.  That  it  has  frequently 
been  baflBed  was  naturally  to  be  expected.  But  notwitb- 
staudiug  these  unavoidable  evasions,  the  practical  opera- 
tions of  the  act  have  been  by  no  means  unsatisfactory. 

Returns  obtained  from  the  custom  house  show  that  from 
the  fourth  of  August,  1882,  to  the  fifteenth  of  January,  1884, 
a  period  of  nearly  sixteen  months,  there  have  arrived  in  this 
port  three  thousand  four  hundred  and  fifteen  Chijiese  per- 
sons. During  the  same  period  there  have  departed  no  less 
than  seventeen  thousand  and  eighty-eight. 

It  thus  appears  that  not  only  has*the  flood  of  Chinese 
immigration,  with  which  we  were  menaced,  been  stayed, 
but  a  process  of  depletion  has  been  going  on^  which  could 
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Doii  be  considerably  increased  without  serious  disturbance 
to  the  established  industries  of  the  state.  It  is  stated  that 
the  wages  of  Chinese  laborers  have  advanced  from  one  dol- 
liir  to  one  dollar  and  seventy -five  cents  per  diem — a  fact  of 
much  significance  if  true. 

It  is  much  to  be  regretted  that  the  notion  that  the  law 
has  through  its  own  defects,  or  the  fault  of  the  courts, 
proved  practically  inoperative,  has  been  so  widely  and  per- 
sistently disseminated.  Such  a  misapprehension  cannot 
have  failed  to  be  injurious  to  the  state  by  preventing  the 
immigration  of  white  persons  from  the  east  to  replace  the 
Chiuese  who  are  departing. 

Another  circumstance  which,  though  not  contemplated 
by  the  law,  has  incidentally  attended  its  enforcement,  may 
be  mentioned.  The  costs,  the  attorneys'  fees,  and  the  in- 
convenience and  expense  of  attending  upon  the  courts  until 
their  cases  can  be  heard,  must  in  effect  have  imposed  upon 
the  Chinese  arriving  here  charges  nearly  or  quite  equal  to 
the  capitation  tax  which  in  Australia  has  been  found,  it  is 
said,  suflScient  to  secure  their  practical  exclusion.  On  this 
point  I  have  no  accurate  information.  But  the  liability  to 
the  charges  I  have  mentioned  cannot  fail  to  exercise  a 
strong  deterring  influence  upon  the  lower  classes  of  Chinese 
laborers. 

In  the  case  at  bar  the  proofs  establish  beyond  a  rational 
doubt  that  the  petitioner  was  in  the  United  States  at  the 
date  of  the  treaty,  and  that  he  left  the  United  States  before 
the  passage  of  the  law  which  enabled  or  required  Chinese 
laborers  to  procure  custom-house  certificates. 

He  is  therefore,  in  my  judgment,  entitled  to  a  discharge. 
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Cahn  v.  Wong  Town  On. 

Circuit  Court,  District  op  California. 
February  4,  1884. 

1.  SrB-coMBiNATioNa— IxDEpEXDKNT  PATENTS. — Where  a  patent  is  issued 
for  an  invention  consisting  of  a  combination  of  a  number  of  elements,  and 
there  is,  at  the  same  time,  an  invention  made  by  the  patentee  consif^ng 
of  a  sub-combination  of  a  part  of  the  elements  entering  into  the  larger 
combination,  and  the  patent  issued  does  not  embrace  such  sub-combioa- 
tion,  the  inventor  of  both,  at  the  same  time,  may  afterM'ards  obtain  an 
independent  patent  for  the  sub-combination,  provided  he  applies  there- 
for within  two  years  after  the  invention  has  gone  into  public  use  or  been 
on  sale. 

Before  Sawyer,  Circuit  Jndge. 
M.  A.  Wheaton,  for  the  complainant. 
J.  L.  BoonCf  for  the  defendant. 

Sawyer,  Circuit  Judge  (delivering  an  oral  decision). 
This  action  is  upon  a  patent.  The  patent  consists  of  lap- 
ping over  two  pieces  of  leather  in  making  the  seam  of  a 
boot,  or  any  other  work  of  the  kind,  running  a  line  of 
rivets  along,  and  then  a  line  of  stitching  on  each  side  of 
the  line  of  rivets,  so  as  to  make  a  compact,  tight  seam. 
The  plea  sets  up  that  the  patentee  in  this  case,  on  a  prior 
occasion,  procured  a  patent,  and  that  this  other  and  prior 
patent  is  for  the  same  thing,  with  the  addition  of  a  piece 
of  india-rubber  inserted  between  two  pieces  of  leather. 
The  strip  of  india-rubber  having  been  inserted,  a  line  of 
rivets  is  run  along  with  two  lines  of  stitching,  one  on  each 
side  of  the  line  of  rivets,  the  same  as  in  the  second  patent. 

The  defendant  claims  that  the  second  patent  is  not  a 
new  invention;  that  it  is  merely  a  combination  of  a  pari 
of  the  elements  of  the  first  patent,  or  of  the  prior  invention, 
and,  therefore,  that  the  second  patent  is  void,  as  not  cover- 
ing a  new  invention.  I  think,  probably,  that  would  be  the 
case  if  the  patentee  were  a  different  inventor — if  the  pat- 
entee in  the  prior  patent  had  been  a  different  person  from 
the  patentee  in  the  second,  I  am  inclined  to  think  it  would 
be  so.  But  the  prior  patentee  is  the  same  man,  and,  doubt- 
less, if  he  had  made  the  invention  at  the  time  he  obtained 
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his  first  patent,  he  might  have  got  a  patent  for  the  sub- 
combination, omitting  one  element — the  slip  of  india- 
rabber.  And  it  does  not  appear  in  the  plea  that  this  second 
invention  has  been  in  public  use,  or  on  sale,  for  more  than 
two  years,  whereby  it  would  be  abandoned  to  the  public. 
He  failed,  therefore,  if  he  is  the  inventor  of  both  at  the 
Rume  time,  to  obtain  a  patent  for  all  he  was  entitled  to.  If 
be  was  the  inventor  at  that  time,  he  was  entitled  to  patent 
the  second  or  sub-combination  of  elements,  omitting  the 
inserted  strip  of  india-rubber,  as  well  as  the  first  combin- 
ing all  the  elements.  He  might,  perhaps,  have  got  a  reissue 
covering  both,  if  his  invention  of  the  sub-combination  is 
snflSciently  indicated  in  the  specifications  of  the  first  patent; 
but  he  has  chosen  to  obtain  an  independent  patent  for  the 
sab-combination. 

If  he  invented  it  at  the  same  time  with  the  other,  he 
might,  undoubtedly,  have  obtained  a  patent  in  the  first  in- 
stance. I  think  if  it  was  patentable  with  the  additional 
element  of  the  india-rubber,  the  sub-combination,  without 
the  addition  of  the  india-rubber,  invented  at  the  same  time, 
wonld  be  patentable.  Mr.  Justice  Field  says,  in  the  giant- 
powder  case,  that  this  is  the  proper  mode  of  proceeding 
where  there  is  another  invention  for  which  an  independent 
patent  might  have  been  obtained,  but  has  been  omitted. 
If  he  was  the  inventor  of  both,  he  was  entitled  to  patent 
both — the  sub-combination  without  the  strip  of  india- 
rubber,  as  well  as  the  entire  combination  of  the  lapping  of 
the  leather  and  the  intervention  of  a  piece  of  india-rubber 
to  make  the  seam  tighter,  and  better  still  in  combination 
with  the  line  of  rivets  and  line  of  stitching  on  each  side  of 
it.  He  being  the  first  person  to  invent  both,  I  think  it  was 
patentable  as  to  both.  He,  doubtless,  did  invent  the  sub- 
combination as  well  as  the  entire  combination  at  the  same 
time.  He  embraced  the  sub-combination  in  the  last  patent 
without  the  additional  element  intervening,  and  it  does  not 
appear  that  it  was  on  sale  for  two  years  before  the  applica- 
tion for  the  last  patent.  I  think  the  plea,  then,  should  be 
overruled. 

And  it  is  so  ordered. 
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Martin  v.  BAiiDWiN  et  al. 

Circuit  Coukt,  District  op  Cauforxia. 
February  4,  1884. 

1.  Penden'cy  op  a  Suit  for  Partition'  in  the  State  Courts,  such  suit 
being  in  the  nature  of  a  proceeding  iu  rem^  may  be  pleaded  in  abatemint 
to  a  suljsequent  suit  for  partition  of  the  same  land  in  the  United  States 
courts,  brought  by  a  successor  in  interest,  pendent^  lU^,  of  some  of  the 
parties  to  such  former  suit  against  the  successors  in  iuterest  of  the  otbcr 
parties. 

Before  Sawyer,  Circuit  Judge. 

Suit  for  partition.     The  opinion  states  the  facts. 

IT.  S.  IFoodSy  for  the  comphunant. 

Latimer  dt  Monvw,  for  the  defendants. 

Sawyer,  Circuit  Judge.  This  is  a  suit  for  partition  of  a 
ranch,  Camilo  Martin  bringing  the  suit  against  Bahlwin  aiul 
Garvey  for  partition,  alleging  that  he  owns  acerbiin  portion, 
and  that  Baldwin  and  Garvey  own  the  remaining  portious. 
The  plea  sets  up  that  W.  and  F.  W.  Temple  commenced  suit 
ill  the  district  court  for  the  district  of  Los  Angeles  county 
against  Baldwin,  one  of  the  defendants  in  this  suit,  and  sev- 
eral other  defendants  named,  being  the  other  owners  at  the 
time,  for  a  partition  of  this  same  ranch;  that  said  suit  is  still 
pendiugin  the  superior  court  for  the  county  of  Los  Angeles; 
that  it  embraces  the  identical  object  and  subject-matter 
involved  in  this  suit;  that  since  the  commencement  of  that 
suit  the  plaintiff  in  this  proceeding,  Camilo  Martiu,  has 
purchased  the  interest  of  the  Temples,  and  now  owns  the 
same  interest  that  the  Temples  did;  that  Garvey  has  pur- 
chased the  iuterest  of  some  of  the  other  defendants  iu  the 
suit,  and  that  Camilo  Martin,  the  complainant  in  this  suit, 
and  Baldwin  have  also  purchased  the  remaining  interest  of 
the  other  defendants  in  the  suit,  so  that  now  Martin, 
Garvey,  and  Baldwin  are  owners  of  the  entire  ranch;  that 
though  there  are  other  parties  to  the  former  suit  for  parti- 
tion, yet  the  parties  to  the  present  suit  have  succeeded  to 
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their  interest  pendente  life,  and  are  now  the  only  parties  in 
iuterest;  that  the  same  interests  are  now  involved,  the  par- 
ties to  this  suit  having  purchased  in  subsequently  to  the 
bringiug  of  the  former  suit  and  the  filing  of  notice  of  lis 
pendens,  and  are,  therefore,  in  privity  with  those  other  par- 
ties; that  this  suit  involves  precisely  the  same  questions 
that  the  former  suit  does,  and  that  the  judgment  or  the 
decree  in  the  former  suit  would  be  binding  upon  all  the 
world.  Section  1903  of  the  code  of  civil  procedure  says: 
"The  effect  of  a  judgment  or  final  order  in  an  action  or 
special  proceeding  before  a  court  or  judge  of  this  state,  or 
of  the  United  States,  having  jurisdiction  to  pronounce  the 
judgment  or  order,  is  as  follows:  *  *  *  2.  In  other 
cases,  the  judgment  or  order  is,  in  respect  to  the  m.itter 
directly  adjudged,  conclusive  between  the  parties  and  their 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment of  the  action  or  special  proceeding,  litigating  for  the 
same  thing,  under  the  same  title,  and  in  the  same  capacity." 
Precisely  the  same  relief  is  to  be  had  in  one  suit  as  in  the 
other,  and  the  judgment  in  the  first  suit  would  be  binding 
upon  all  the  parties.  It  is  true,  tliat  these  are  diflferent 
jurisdictions,  that  is  to  say,  one  is  the  jurisdiction  of  the 
United  States  and  the  other  of  the  state  court,  and  in  ordi- 
nary cases,  the  pending  of  the  suit  in  one  of  these  tribunals 
would  not  abate  a  suit  pending  in  another.  But  these 
suits  are  for  partition  of  the  same  laud,  and  the  two  courts 
might  reach  a  different  result,  and  there  be  no  error  in 
either  proceeding  upon  which  the  judgment  could  be  re- 
versed. The  parties  would  find  themselves  in  a  very  em- 
barrassing position  if  the  judgments  should  be  different  in 
the  different  courts  and  both  of  them  be  valid.  The  juris- 
diction of  the  two  courts  is  concurrent.  The  proceeding  is 
iu  the  nature  of  a  proceeding  in  rem.  When  two  courts 
liave  concurrent  jurisdiction  in  a  proceeding  in  rem,  and 
one  court  obtains  possession  of  the  res,  ordinarily  it  would 
be  entitled  to  proceed  to  judgment  without  interference 
from  the  other  court.  Certainly  one  court  would  not  be 
entitled  to  take  the  res  out  of  the  possession  of  another 
court  of  concurrent  jurisdiction,  which  in  the  exercise  of 
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itH  lawful  anihoritj  bas  obtaiDed  the  actaal  physical  posses- 
sion of  the  thing  iu  suit.  It  seems  to  me,  that  the  same 
principle  should  apply  to  a  suit  for  partition.  The  action 
is  local,  and  the  courts  having  concurrent  jurisdiction  must, 
necessarily,  exercise  the  same  territorial  jurisdiction,  al- 
though the  courts  may  be  courts  of  diflPerent  sovereignties. 
The  proceeding  being  in  the  nature  of  a  proceeding  in  )vto, 
the  court  first  obtaining  legal  possession  or  control  of  the 
res  ought,  by  comity  at  least,  if  not  otherwise,  to  be  per- 
mitted to  proceed  to  an  adjudication,  without  interference 
by  the  other  court.  As  a  matter  of  sound  legal  discretion 
and  comity,  I  think  the  court  is  authorized  to  abate  the 
suit  in  tiiis  court  on  the  ground  of  the  pending  of  the  other 
suit  in  the  state  court,  even  if  the  party  pleading  the  matter 
of  abatement  is  not  entitled  to  have  it  abated  as  a  matter  of 
strict  legal  right.  The  complainant  can  not  complain,  for 
he  purchased  pending  the  former  suit,  and  the  notice  of 
lis  pendens  filed  in  pursuance  of  the  statute  informed  him  of 
the  condition  of  the  lands.  He  purchased  into  a  lawsuit  in 
regard  to  lands  already  in  the  legal  control  of  another  conrt. 
Tiiis  court  at  the  commencement  of  that  suit  had  no  juris- 
diction whatever  of  the  case — the  parties  being  then  all 
citizens  of  California — and  complainant  took  his  interest 
cnm  onere. 

Let  the  plea  be  sustained. 


The  Ullock — Alexander  Swietoslawski,  Claim- 
ant. 

District  Court,  District  of  Obeqom. 
February  7,  1884. 

1.  Offkr  op  Pilot  Service  by  Sion'al. — The  pilot  commissioners  of  Oregon, 
under  the  pilot  act  of  1882,  are  authorized  and  required  to  declare  by 
rule  what  shall  constitute  a  valid  offer  of  pilot  service  on  the  Oolumbii 
river  har  pilot  grounds,  by  a  signal  addressed  to  the  eye,  and  in  so  doing 
may  prescrilxj  the  distance  within  which  such  signal  must  be  made  from 
the  vessel  signalled. 
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2.  Signal  fob  an  Offeb  of  Pilot  Servtce.— The  statute  of  the  United 

States  does  not  prescribe  any  signal  to  be  naed  on  a  pilot  boat  in  making 
an  offer  of  pilot  service,  and  the  light  required  by  section  4233  of  the 
revised  statutes,  to  be  carried  by  a  sailing  pilot  vessel  at  night,  is  only 
used  to  prevent  collision,  and  Incidentally  to  give  notice  of  the  character 
of  such  craft;  but  the  usual  signal  by  which  an  offer  of  pilot  service  is 
made  is  the  jack  set  at  the  main  truck  in  the  daytime,  and  *' flare-ups  " 
at  night,  and  this  jack  is  usually  the  ensign  of  the  country  in  which  the 
service  is  offered.  In  the  United  States  it  is  a  blue  flag  charged  with 
a  star  for  every  state  then  in  the  Union,  and  called  the  **  Union  Jack." 

3.  The  Term   ** State"  Construed   to  Include  a   *' Territory.*' — The 

term  "state"  in  the  act  of  March  2,  1837  (5  Stat.  153;  R.  S.,  4236),  reg- 
ulating the  taking  of  pilots  on  a  water  forming  the  boundary  between 
two  states,  construed  to  include  an  organized  *'  territory  "  of  the  United 
States. 

Before  Deady,  District  Judge. 

Mr.  Frederick  B.  Strong,  for  the  libellant. 

Mr.  Erasmus  D.  Shattuck  and  Mr.  Robert  McKee,  for  the 
claimant. 

Deady,  J.  The  libellant,  George  W.  Wood,  of  the  pilot 
schooner  J,  C.  Cozzens,  brings  this  suit  to  enforce  a  claim 
for  pilotage  against  the  British  bark  Vlhck,  of  seventy-six 
dollars,  growing  out  of  an  offer  to  pilot  said  bark  in  and 
over  the  Columbia  river  bar  on  March  24,  1883,  and  a  re- 
fusal to  receive  the  same  by  the  master  and  claimant,  Alex- 
ander Swietoslawski. 

It  appears  that  the  alleged  offer  was  made  between  four 
and  five  o'clock  in  the  afternoon,  at  a  distance  of  some 
twenty-five  miles  from  the  bar,  and  consisted  in  the  schoon- 
er's setting  her  jack  at  the  main  truck  until  dark,  when  she 
set  her  mast  head-light  and  burned  '' flare-ups"  over  the 
side. 

The  bark  was  approaching  the  bar  from  the  south-west. 
The  schooner,  which  was  lyiug  to,  north-west  of  the  bar, 
on  observing  her,  ran  down  before  the  wind  across  the 
course  of  the  bark.  The  bark  paid  no  attention  to  the 
schooner,  but  kept  on  her  course  about  east-north-east 
until  half-past  seven  o'clock,  when  she  had  the  Cape  Han- 
cock light  on  her  port  bow,  and  was  hailed  by  the  steam- 
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tug  Brenham,  and  took  therefrom  a  pilot.  •  The  schooner  ia 
her  run  dowu  the  coast  passed  astern  of  the  bark  aud  iben 
jibbed  sails  and  followed  her.  Between  nine  and  ten  o'clock 
the  bark  tacked  and  stood  off  shore,  and  soon  after  met  tbe 
schooner  with  the  libellant  on  board,*  who  offered  his  ser- 
vices as  pilot,  which  were  declined  by  tbe  pilot  on  board, 
the  muster  being  below. 

In  the  testimony  of  the  crews  of  the  bark  and  schooner 
there  is  the  usaal  amount  of  flat  contradiction  conceruiug 
the  disputed  circumstances  of  the  case. 

The  libellant  swears  that  when  the  fog  lifted  and  he  first 
sighted  the  bark  she  was  in  plain  sight,  and  not  more  tliau 
two  or  three  miles  distant  when  he  put  the  schooner  before 
the  wind  aud  made  sail  to  cut  her  off,  and  that  when  be 
came  within  a  mile  of  her  he  expected  the  bark  to  lie  to 
until  he  could  go  aboard,  but  that  she  kept  on  her  coui-se, 
and  the  schooner  had  to  jib  her  sails  to  follow,  whereby 
the  latter  fell  astern,  and  that  thereafter  he  kept  witbiu 
from  one  to  three  quartei*s  of  a  mile  of  the  bark  until  tbev 
met. 

The  master  of  the  bark  swears  that  when  he  first  sighted 
the  scliooner  she  was  seven  or  eight  miles  awaj,  and 
when  night  set  in  she  was  still  four  or  five  miles  distant, 
and  he  did  not  see  her  afterward  until  they  met  as  above 
stated.  But  the  master  admits  that  he  saw  the  schooner 
and  that  he  knew  she  was  a  pilot  boat  from  the  flag  at  her 
mainmast,  and  that  he  did  not  lie  to  or  signal  for  a  pilot, 
because  he  did  not  know  certainly  how  far  he  was  from  tbe 
bar,  and  he  did  not  want  to  take  a  pilot  so  far  out  as  to  in- 
cur the  payment  of  **  distance  *'  or  **  off-shore"  pilotage. 

It  is  admitted  that  the  master  of  the  Ullock  had  been  in 
the  river  four  times;  that  the  Cozzens  is  the  only  pilot 
schooner  that  had  been  on  the  bar  for  about  two  years  be- 
fore this  time,  and  that  she  put  a  pilot  on  the  Uilock  under 
the  same  master  in  1882;  that  the  libellant  was  a  duly  qnal- 
ified  bar  pilot  under  the  laws  of  Oregon,  and  that  the  pilot 
from  the  tug  who  brought  in  the  bark  was  a  duly  qualified 
one  under  the  laws  of  Washington  territory. 

By  section  30  of  the  Oregon  pilot  act  of  1882  (Sess.  L. 
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20),  it  is  provided  that  "  tlie  pilot  who  first  speaks  a  vessel, 
*  *  *  or  duly  oflfers  his  services  thereto  as  a  pilot,  on  or 
without  the  bar  pilot  ground,  is  entitled  to  pilot  such  vessel 
over  the  same;"  but  the  master  may  decline  the  oflfer,  in 
which  case  he  shall  pay,  if  inward  bound,  full  pilotage. 
And  section  34  provides  that  the  pilot  commissioners  **  must 
dechu  e  by  rule  what  constitutes  a  speaking  of  a  vessel  or  an 
offer  of  pilot  service  on  the  bar  pilot  grouuds,"  within  the 
meaning  of  the  act. 

By  rule  9,  adopted  by  the  commissioners  in  pursuance  of 
this  authority,  on  November  17,  1882,  it  is  provided  that 
"  the  term  *  speaking  a  vessel  for  pilot  service'  shall  be  con- 
btrned  to  mean  either  by  the  usual  form  of  hailing,  or,  if 
out  of  hailing  distance,  and  within  one  half-mile,  then  the 
usual  code  of  signal  shall  be  made  use  of." 

This  rule  preserves  the  distinction  that  is  made  in  the 
pilot  act  between  ** speaking"  or  ** hailing"  a  vessel  and  a 
mere  ** offer"  of  pilot  service.  The  former  implies  that  the 
parties  are  within  speaking  distance,  and  can  only  be  done 
by  word  of  mouth,  supplemented,  it  may  be,  by  some  such 
device  for  projecting  the  sound  of  the  voice,  as  a  speaking- 
trumpet,  or  even  personal  gesticulation.  (Commo)tive(dlh  v. 
BichniHon,  5  Met.  412;  2  Parsons  on  Shipping  and  Admi- 
ralty, 109.)  But  an  ** offer"  of  pilot  service  may  also  be 
made  by  some  arbitrary  but  established  sign  or  demonstra- 
lioi},  made  from  beyond  ear-shot  and  addressed  exclusively 
to  the  eye.  And  this  offer,  according  to  the  rule,  must  be 
made  with  **the  usual  code  of  signal,"  whatever  that  is. 

It  is  unfortunate  that  the  commissioners  did  not  declare 
definitely  what  signal  constitutes  an  offer  of  pilotage,  as  re- 
quired by  the  act.  Declaring  that  the  offer  should  be  made 
by  ''the  usual  code  of  signal"  has  thrown  no  light  on  the 
subject,  and  maybe  has  darkened  it.  The  expert  witnesses, 
iucluding  one  of  the  commissiouers,  do  not  seem  to^be  very 
clear  as  to  what  this  ''  usual  code  of  signal"  is;  though  the 
apparent  confusion  in  their  testimony  may  arise  from  the 
Maiit  of  knowledge  on  the  part  of  counsel  who  oxamiued 
tLein. 
For  instance,  the  commissioner  having  testified  that  an 
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offer  of  service  was  customarily  made  by  tbe  pilot  boat  put- 
ting her  **  bead  down  towards  tlie  sbip  and  showing  ber  blue 
flag,"  ber  number  being  on  ber  mainsail,  "  and  at  niglit  by 
burning  a  flare,"  counsel  for  tbe  libellant  said:  "Then  I 
understand  you  to  mean  tbe  use  of  tbe  usual  signals  pre- 
scribed by  tbe  revised  statutes  of  tbe  United  States  to  be 
used  on  board  pilot  boats?"  to  wbicb  tbe  witness  answered, 
'*Ye8." 

Now  there  are  no  signals  prescribed  by  the  statutes  of 
the  United  States  for  the  use  of  pilot  boats  in  making  an 
offer  of  pilot  services,  nor  bad  the  witness  in  any  way  indi- 
cated that  that  was  what  he  meant,  when  be  said  that  the 
pilot  boat  must  "show  ber  blue  flag."  Tbe  question  was 
based  upon  an  erroneous  assumption,  both  hs  to  tbe  statnte 
and  the  previous  statement  of  the  witness,  while  the  answer 
was  apparently  made  upon  a  total  misapprehension  of  botb. 
The  rule  assumes  that  there  is  a  usual  and  well-nncler- 
stood  signal  by  which  a  pilot  boat  can  make  an  offer  of 
pilot  service  to  a  vessel  not  within  hailing  distance  and  be 
understood.  But  whether  that  signal  is  known  thronghont 
the  civilized  werld,  or  whether  its  use  is  confined  to  tliis 
coast,  or  even  this  port,  does  not  clearly  appear  from  tbe 
evidence,  or  at  all  from  tbe  rule. 

But  this  is  a  subject  concerning  which  I  think  the  court 
may  supplement  the  evidence  by  its  judicial  knowledge. 
And  first,  the  use  of  the  word  **code"  in  the  rules  is  mis- 
leading. I  think  there  is  no  '"code"  of  pilot  signals; 
althongh  there  may  be  and  doubtless  is  a  signal  fur*' a 
pilot  wanted"  in  the  international  code  of  signals  or  that  of 
any  country.  The  usual  signal  by  which  an  offer  of  pilot 
service  is  made  in  the  day-time  is  a  flag  at  the  mast-liead. 
This,  of  course,  will  be  the  flag  of  the  country  in  which 
the  offer  is  made,  or  that  modification  or  portion  of  it 
called  the  *•  jack."  In  the  United  States  it  is  a  blue  flag 
charged  with  a  star  for  every  state  in  tbe  Union,  and  calleJ 
tbe  "Union  Jack." 

Bj  section  4233,  subdivision  11,  of  the  revised  statutes, 
a  sailing  pilot  vessel  is  required  to  carry  a  white  light  at 
her  mast-head  during  the  night  and  ''exhibit  a  flare-up 
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light  every  fifteen  miDutes."  But  neither  of  these  lights, 
thus  required  to  be  carried,  are  signals  that  indicate  an 
oflfer  of  pilot  service,  for  they  must  be  carried  although  all 
tbe  pilots  on  the  boat  have  been  distributed.  Evidently 
the  statute  req(uires  these  lights  to  be  burned  for  the  pur- 
pose of  making  known  the  whereabouts  and  character  of 
the  boat  in  order  to  prevent  collision,  and  incidentally  to 
advise  any  one  in  need  of  or  desiring  the  service  of  a  pilot 
where  to  apply. 

But  the  burning  of  •** flare-ups"  or  a  flashing  light  over 
the  side  of  the  boat,  at  short  intervals,  is  also  the  cus- 
tomary method  of  making  an  oflfer  of  pilot  service  at  night. 

It  follows  that  the  libellant  made  a  proper  tender  of  his 
service  as  a  pilot  to  the  VUock,  both  in  the  day-time  and 
after  night,  provided  he  did  so  within  the  distance  pre- 
scribed by  the  ninth  pilot  rule. 

Without  saying  so  directly,  the  necessary  eflfect  of  this 
rule  seems  to  be  to  require  that  an  oflfer  of  pilot  service 
made  otherwise  than  by  hailing — as  by  isignal — shall  b« 
made  within  a  half-mile  of  the  vessel  signalled.  Counsel 
for  the  libellant  contends,  however,  that  the  power  of  the 
commissioners  does  not  extend  to  prescribing  the  distance 
T^ithin  which  such  oflfer  must  be  made.  But  in  my  judg- 
ment it  does;  and  for  manifest  reasons.  They  are  expressly 
authorized  and  required  to  declare  what  shall  constitute  a 
valid  oflfer  of  pilot  service;  and  when  this  may  be  done  by 
a  signal,  as  by  setting  a  blue  flag  at  the  main-truck,  the  dis- 
tance at  which  the  pilot  boat  is  from  the  vessel  signalled  is 
a  material  element  in  the  transaction.  And,  1.  It  onght 
not  to  be  so  far  away  as  to  leave  any  room  for  dispute  as  to 
whether  the  signal  was  made  or  seen;  and,  2.  A  vessel 
ought  not  to  be  compelled  to  wait  for  a  pilot  from  a  bout 
that  signals  her  a  great  way  oflf,  when  in  all  probability  she 
can  get  one  much  sooner  and  nearer  to  shore  if  she  is  al- 
lowed to  proceed  on  her  way.  And  what  distance  is  suit- 
able and  convenient  for  both  the  party  making  and  receiving 
the  signal  is  a  matter  committed  by  the  pilot  act  to  the 
jndgment  of  the  commissioners.  It  is  urged  that  a  hnlf- 
mile  is  a  very  short  limit,  and  that  it  nii^ht  well  be  a  mile 
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or  two.  But  the  commiBsiouers  are  probably  better  judges 
of  this  matter  than  coansel;  and  if  it  is  tboagbt  tbejljave 
erred  iu  this  respect  tbej  must  be  asked  to  connect  it.  Ik 
is  uot  in  the  power  of  the  court  to  disregard  or  modify  their 
action  thereabout. 

As  to  whether  the  offer  of  the  libellaut  was  made  within 
a  half-mile  of  the  Ullock,  the  testimony  of  the  two  crews  is 
widely  divergent. 

The  reason  given  by  the  master  of  the  Ullock  for  declin- 
ing tlje  offer  is  evidently  not  ingenuous,  and  ought  to  have 
some  effect  upon  his  general  credibility.  He  says  that  he 
preferred  to  take  a  pilot  from  the  schooner  because  he  knew 
the  charges  were  less  than  those  of  the  tug  pilots;  and  at 
the  same  time,  as  a  reason  for  not  taking  this  cheaper  one 
wlien  it  was  offered  him,  he  says  that  he  did  not  want  to 
take  a  pilot  so  far  from  the  bar,  and  thereby  incur  the  addi- 
tional expense  of  **  distance"  or  **  off-shore"  pilotage.  But 
he  knew  very  well  that  there  is  no  such  thing  as  •*  distance" 
or  ** off-shore"  pilotage  at  the  mouth  of  the  Colombia 
river;  and  that  the  charge  for  piloting  a  vessel  in  and  over 
the  bar  is  all  one,  whether  the  pilot  boards  her  at  the  oat- 
ermost  buoy  or  at  any  distance  beyond. 

He  had  run  his  reckoning  for  the  Columbia  river,  antl 
been  unable  to  take  an  observation  for  some  days  on  ac- 
count of  the  fog,  and  would  naturally  be  glad  to  avail  him- 
self of  the  services  of  the  first  [nlot  that  offered,  nnless  there 
was  some  special  and  cogent  reason  to  the  contrary.  It  is 
certain  that  the  reason  assigned  is  uot  the  true  one.  And 
j)robabl*y  the  fact  is  that  the  master  really  desired  to  take  a 
l>ilot  from  the  tug,  so  as  to  facilitate  a  deal  for  towage, 
which  is  a  much  weightier  matter  than  the  cost  of  pilotage. 

But  I  doubt,  even  on  the  evidence  of  the  libellaut  and 
others  of  the  crew  of  the  schooner,  if  she  was  ever  within 
u  half-mile  of  the  Ullock  on  that  occasion,  before  the  pilot 
of  the  tug  boarded  her.  The  burden  of  proof  in  this  respect 
is  on  the  libellaut;  and  he  cannot  prevail  unless  it  api)ear8 
from  the  evidence  that  his  offer  was  made  to  the  Ullock 
within  the  legal  distance.  The  strongest  statement  which 
the  libellaut  is  willing  to  make  on  this  point  is,  that  he  was 


Dist.  Or.]  The  Ullock.  641 

Il>84.]  Opinion  of  the  Court — Deady,  J. 

within  from  one  to  three  quarters  of  n  mile  of  the  Ullock; 
and  this  being  taken,  as  it  should  be,  most  strongly  against 
liimself,  amounts  to  no  more  than  that  he  was  within  three 
quarters  of  a  mile  of  said  vessel. 

But  there  is  another  point  made  in  the  case  by  the  claim- 
ant, upon  which  I  think  the  decision  must  be  against  the 
libellaut. 

By  the  act  of  March  2,  1837  (5  Stat.  153;  E.  S.,  sec.  4236), 
it  ib  provided  that  **the  master  of  auy  vessel  coming  in  or 
going  out  of  auy  port  «ituate  upon  waters  which  are  the 
boundary  between  two  states,  may  employ  any  pilot  duly 
licensed  or  authorized  by  the  laws  of  either  of  the  states 
bounded  on  such  waters,  to  pilot  the  vessel  to  or  from  such 

This  act  was  passed,  as  it  is  well  known,  on  account  of 
conflicting  legislation  and  the  strife  between  New  York  and 
New  Jersey  and  their  pilots  for  the  pilotage  of  vessels  en- 
tiling the  Hudson  river  and  bound  to  New  York  pr  other 
ports  thereoD. 

It  may  be  admitted  that  the  Columbia  river  is  not  a 
boundary  between  two  ** states"  in  a  sense  in  which  the 
^ord  is  used  in  the  constitution,  but  it  is  the  boundary  be- 
tween one  such  state  and  an  organized  territory  of  the 
United  States.  The  case  is  within  the  mischief  intended 
to  be  remedied  by  the  act  of  1837.  The  subject  is  wholly 
wiihin  tlie  power  of  congress,  and  it  may  apply  the  rule 
contained  in  the  act  to  the  case  of  a  water  forming  the 
boundaiy  between  a  state  and  territory,  as  well  as  betweeu 
two  states  of  this  Union.  The  territory  of  Washington  i;* 
an  organized  political  body — a  state  in  the  general  and  un- 
qualified sense  of  the  word — with  power  to  legislate  on  all 
rightful  subjects  of  legislation,  except  as  otherwise  pro- 
vided in  its  organic  law,  one  of  which  is  pilots  and  pilotage 
on  the  Columbia  river  bar.     (The  Paimma,  1  Deady,  31.) 

True,  this  power  is  derived  for  the  time  being  from  con- 
gress. But  the  power  of  a  state  of  the  Union  to  legislate 
on  this  subject  only  exists  until  congress  sees  proper  to 
exercise  it.  There  being  no  constitutional  limitation  up  >n 
tlie  power  of  congress  in  this  respect,  and  it  having  the; 
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same  right  to  regulate  the  takiug  of  a  pilot  on  a  water  that 
forms  the  boundary  between  a  state  and  territory,  as  it  has 
between  two  states  proper,  I  think  the  word  *•  state"  in  tLe 
act 'of  1837  ought  to  be  construed  to  include  any  organized 
body  politic  or  community  within  the  territorial  jurisdic- 
tion of  the  United  States,  having  the  power  to  legislate  on 
the  subject  of  pilots  and  [)ilotage  on  a  water  forming  a 
boundary  between  itself  and  a  state  of  this  Union. 

In  the  case  of  The  Panama^  supra,  33,  in  speaking  of  this 
act  in  1861,  I  said:  **  Whetlicr  the  word  *  state'  as  used  in 
this  act  should  be  construed  so  as  to  include  a  territory  is 
a  question  not  free  from  doubt.  The  case  is  within  the 
mischief  intended  to  be  remedied  by  the  act,  and  it  seems 
to  me  might  be  held  to  come  within  its  spirit  and  pur- 
view, without  any  violation  of  principle.  I  do  not  think 
it  comes  within  the  reasoning  or  considerations  that  con- 
trolled the  court  in  Hepburn  v.  El/zeij,  2  Cranch,  445,  in 
which  it  was  held  that  under  the  judiciary  act,  giving  tlie 
national  courts  jurisdiction  of  controversies  between  citi- 
zens of  different  states,  that  a  citizen  of  the  District  of 
Columbia  could  not  sue  in  such  courts  as  a  citizen  of  a 
state,  because  such  district  was  not  a  member  of  the 
Union.'' 

The  ruling  in  Hepburn  v.  Ellzey,  supra,  was  afterwards 
applied  in  New  Orleans  v.  JVi)itcrf  1  Wheat.  91,  to  the  case 
of  a  territory,  when  it  was  said  that  although  the  district 
and  the  territory  are  both  states — political  societies — in  the 
larger  and  primary  sense  of  the  word,  neither  of  them  is 
such  in  the  sense  in  which  the  term  is  used  in  the  constitu- 
tion, in  the  grant  of  judicial  power  to  the  national  govern- 
ment on  account  of  the  citizenship  or  residence  of  the  par- 
lies to  a  controversy,  where  it  is  understood  to  comprehend 
only  **  members  of  the  American  confederacy."  In  Barney 
V.  Bdllimore,  6  Wall.  287,  these  rulings  were  followed  with- 
out question,  upon  the  principle  of  scire  decisis. 

In  Watson  v.  Brooks,  8  Saw.  321,  it  was  said  even  of  this 
construction:  **  It  is  very  doubtful  if  this  ruling  would  now 
be  made  if  the  question  was  one  of  first  impression;  and  it 
is  to  be  hoped  it  may  yet  be  reviewed  and  overthrown.     By 
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it,  and  upon  a  narrow  and  technical  construction  of  the  word 
*  state,'  unsupported  by  any  argument  worthy  of  the  able 
and  distinguished  judge  who  announced  the  opinion  of  the 
court,  the  large  and  growing  population  of  American  citizens 
resident  in  the  District  of  Columbia  and  the  eight  terri- 
tories of  the  United  States  are  deprived  of  the  privilege 
accorded  to  all  other  American  citizens,  as  well  as  aliens,  of 
going  into  the  national  courts  when  obliged  to  assert  or  de- 
fend their  legal  rights  away  from  home." 

But  the  special  reason  for  this  narrow  construction  of  the 
word  **  state"  does  not  apply  in  this  case.  Congress  had 
tije  power  to  extend  the  act  of  1837  over  a  water  constitut- 
ing the  boundary  between  the  state  of  Oregon  and  the  terri- 
tory of  Washington.  The  language  actually  used  in  the  act 
may  reasonably  be  construed  so  as  to  accomplish  this  object, 
and  the  case  is  within  the  mischief  intended  to  be  remedied 
thereby. 

The  master  of  the  Dllock  being  then  entitkd  upon  this 
construction  of  the  law  to  take  a  pilot  from  either  Oregon 
or  Washington,  without  refereuce  to  which  made  the  first 
offer  of  his  services,  the  libellant  is  not  entitled  to  recover, 
as  for  an  offer  and  refusal  of  pilot  services,  even  though 
such  offer  was  duly  made. 

There  must  be  a  decree  dismissing  the  libel,  and  for  costs 
to  the  claimant. 


Wallamet  Iron  Bridge  Co.  v.  Z.  J.  Hatch  akd 

J.    P.    0.    LOWNSDALE. 

Circuit  Court,  District  of  Oregon. 
March  3,  1884. 

1.  Bill  of  Review. — An  application  to  file  a  bill  of  review,  without  the 

performance  of  the  decree,  ought  to  be  made  to  the  court  by  petitii  n 
and  on  notice  to  the  adverse  party,  and  if  it  appears  that  the  perform- 
ance of  the  decree  would  destroy  the  subject  of  the  litigation,  it  ought 
to  be  allowed. 

2.  Idem.  — On  the  hearin«  of  a  bill  of  review  the  court  can  only  consider  the 

errors  of  law  apparent  on  the  face  of  the  record,  and  a  fact  found  or  de- 


644  Wallamet  Iron  Bridge  Co.  v.  Hatch.     [Cir.  Ct. 

Opinion  of  the  Court— Deady,  J.  [March, 

terniiiied  by  the  decree  ia  presumed  to  have  been  sufficiently  proved  by 
the  evidence. 

3.  The  Walla  met  River  a  Navigable  Watkr  of  the  United  States.— 

The  VVallaniet  river,  though  wholly  within  the  state  of  Oregon,  by 
means  of  its  connection  with  the  Ck>lumbia  river,  forms  a  highway  for 
interstate  and  foreign  commerce,  and  is  therefore  a  navigable  water  of 
the  United  States,  and  subject,  as  such,  to  the  control  of  congress. 

4.  Navigable  Waters  in  Oregon  are  Common  Highways.— The  act  of 

February  14,  1859  (11  Stat.  383),  admitting  Oregon  into  the  Union,  which 
declares  that  the  navigable  waters  therein  shall  be  ** common  highways, 
and  forever  free"  to  the  citizens  of  the  United  States,  is  not  a  compact 
made  with  or  condition  imposed  upon  the  state  in  consideration  of  its 
admission  into  the  Union,  but  is,  so  far,  an  absolute  and  valid  regulation, 
made  by  congress  in  pursuance  of  its  power  over  th6  navigable  waters  of 
the  United  States,  as  a  means  of  interstate  and  foreign  commerce,  which 
it  might  as  well  have  enacted  before  or  after  as  at  the  time  of  such  ad- 
mission. 

5.  Obstruction  to  "Common  Highway." — Congress,  by  the  act  of  I8.59, 

having  declared  the  Wallamet  river  "a  common  highway,"  the  state  can 
not  authorize  any  one  to  build  a  bridge  across  the  same,  which,  under 
the  circumstances  of  the  case,  will  needlessly  impede  or  obstruct  the 
navigation  thereof. 

6.  Jurisdiction    of    the    United   States  Circuit   Court. — The  Walla- 

met river  being  declared  "  a  common  highway  "  by  congress,  the  ques- 
tion of  what  constitutes  a  needless  and  therefore  unlawful  obetructioD 
thereto  arises  under  a  law  of  the  United  States,  and  therefore  the  United 
States  circuit  court  has  jurisdiction  to  hear  and  determine  a  suit  involv- 
ing the  same. 

7.  The  Ordinance  of  1787. — Sembhy  that  the  clause  in  the  fourth  article 

of  the  compact  in  the  ordinance  of  1787,  concerning  the  navigable  waters 
of  the  north-west  territory,  was  not  abrogated  or  BUpersedcd  by  the  for- 
mati(m  of  states  therein  and  their  admission  into  the  Union. 

Before  Deady,  District  Judge. 

JUr.  George  H,  Williams  avd  By/us  ]IJallory,toT  the  ^ItiiniiS. 

3fr.  IVaUer  W.  Tliayer  and  Mr,  Johu  M,  Oearin,  for  the  de- 
fendants. 

Deady,  J.  This  is  a  bill  of  review,  filed  May  27, 1883, 
and  brought  to  reverse  the  final  decree  given  in  this  court 
on  October,  22,  1881,  in  a  suit  between  the  parties  hereto, 
commenced  by  the  defendants  herein,  on  January  3,  1881, 
to  obtain  an  injunction  restraining  the  plaintiff  herein  from 
further  constructing  a  bridge  across  the  Wallamet  river,  at 
the  foot  of  Morrison  street,  in  Portland,  upon  the  ground 
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that  such  a  bridge  as  said  plaintiff  was  then  engaged  in 
baildiug,  is  an  unnecessary  and  unlawful  hinderance  and 
obstruction  to  the  navigation  of  said  river — particularly 
with  sea-going  vessels — because  of  the  insufficient  charac- 
ter and  improper  position  of  the  piers  and  the  lack  of  width 
in  the  draw;  that  said  bridge  would  be  a  public  nuisance, 
injurious  and  damaging  to  the  rights  and  interests  of  defend- 
ants herein  as  the  owners  and  lessees  of  valuable  wharf 
property  in  Portland,  a  short  distance  above  the  site  of  said 
bridge,  and  contrary  to  the  act  of  congress  of  February  14, 
1859  (11  Stat.  383),  which  provides  **  that  all  the  navigable 
waters  of  said  state  [Oregon]  shall  be  common  highways.*' 

An  application  was  made  to  the  district  judge  on  the  bill 
and  affidavits  and  counter-affidavits  for  a  provisional  injunc- 
tion, and  after  a  hearing,  in  which  the  corporation  main- 
tained its  right  to  build  the  bridge  in  question,  under  and 
by  authority  of  an  act  of  the  legislature  of  Oregon,  of  Octo- 
ber 18,  1878,  authorizing  **the  Portland  Bridge  Company,'' 
a  corporation  formed  under  the  laws  of  Oregon,  **or  its 
assignees,"  to  build  a  bridge,  **  for  all  purposes  of  travel  and 
commerce,"  across  the  Walhimet  river,  between  Portland 
and  East  Portland,  **at  such  point  or  location  on  the  banks 
of  said  river  "as  it  might  select,  "on  or  above  Morrison 
street  of  said  city  of  Portland  " — **  provided  that  there  shall 
be  placed  and  maintained  in  said  bridge  a  good  and  suffi- 
cient draw  of  not  less  than  one  hundred  feet  in  the  clear  in 
width,  of  a  passage-way,  and  so  constructed  and  maintained 
as  not  to  injuriously  impede  and  obstruct  the  free  naviga- 
tion of  said  river,  but  so  as  to  allow  the  easy  and  reasonable 
passage  of  vessels  through  said  bridge." 

On  March  28,  1881,  an  order  was  made  continuing  the 
application  for  an  injunction  until  the  April  term,  and  until 
the  circuit  judge  should  be  present;  and  restraining  the 
corporation  in  the  mean  time  as  prayed  for  in  the  bill.  (Hatch 
et  al,  V.  fVdllamet  Iron  Bridge  Co.,  7  Saw.  127.) 

On  April  11,  1881,  the  corporation  put  in  its  answer  to 
the  bill,  alleging  that  it  was  a  corporation  duly  formed  under 
the  law  of  Oregon,  and  the  assignee  of  the  Portland  Bridge 
Company  aforesaid;  and  admitted  that  it  was  building  the 
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bridge,  as  alleged,  under  antboritj  of  the  act  of  the  legisla- 
ture aforesaid,  except  that  the  draw  was  one  hundred  and 
five  feet  in  the  clear  instead  of  one  hundred,  and  that  the 
piers  were  sufficient  and  at  right  angles  with  the  current; 
and  denied  the  same  was  or  would  be  any  hindrance  or  ob- 
struction to  the  navigation  of  the  river,  or  any  injury  to  the 
defendants  herein. 

At  the  April  term  the  application  for  a  provisional  in- 
junction was  further  heard  upon  the  bill,  answer,  and  fur- 
tljer  affidavits  and  counter-affidavits,  before  the  circuit  and 
district  judge — the  counsel  for  the  plaintiff  herein  then  con- 
ceding that  the  law  of  the  case  had  been  correctly  ruledon 
the  former  hearing  before  the  district  judge  {Hatch  v.  TFal^ 
lamet  L  B.  Co.^  7  Saw.  127),  and  that  the  only  question  in 
the  case  for  the  consideration  of  the  court  was  whether,  un- 
der the  circumstances,  the  proposed  bridge  was  an  unreason- 
able use  of  this  common  highway;  and  on  April  17th  an 
order  was  made  allowing  the  provisional  injunction  restrain- 
ing the  corporation  as  prayed  for  in  the  bill.     (Id.  141.) 

Subsequently  the  cause  was  put  at  issue  by  the  filing  of  a 
replication  to  the  answer,  and  testimony  taken  by  both  par- 
ties; and  at  the  October  term  it  was  finally  heard  before  the 
circuit  judge,  who,  on  October  22,  1881,  gave  a  decree 
therein  for  the  defendants  herein,  perpetually  enjoining  the 
corporation  as  prayed  for  in  the  bill;  and  also  requiring  it 
to  remove  the  material  already  placed  in  the  river  in  the 
construction  of  the  piers. 

From  this  decree  an  appeal  was  allowed  to  the  plaintiff 
herein  on  October  22,  1883. 

An  application  was  made  for  leave  to  file  the  bill  of  re- 
view, without  first  performing  the  decree  requiring  plaintiff 
therein  to  remove  the  unfinished  piers  from  the  river.  The 
application  was  based  upon  a  petition  or  allegation  in  the 
bill,  stating  the  grounds  thereof.'  Upon  notice  to  the  ad- 
verse party  it  was  heard,  and  allowed  upon  the  ground  that 
the  performance  of  the  decree,  in  this  respect,  would  in- 
volve large  expense  and  the  destruction,  so  far,  of  the  sub- 
ject of  the  litigation,  so  that  if  the  decree  is  reversed  for 
error,  the  plaintiff  herein  will  nevertheless  suffer  an  irreme- 
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diiible  loss,  as  in  the  case  of  the  cancellation  of  a  bond  in 
obedience  to  a  decree.  (Storj's  Eq.  PI.,  sec.  406;  Davis 
V.  Speiden,  104  U.  S.  83.) 

But  I  think  tbe  better  method  of  making  the  application 
is  by  a  separate  petition  for  that  purpose,  against  whicli 
tbe  adverse  party  may  show  cause,  and  the  matter  be  fully 
heard  and  determined  thereon.  The  right  to  file  the  bill 
may  depend  upon  a  question  of  fact  not  determined  or 
affected  by  the  proceedings  or  decree  in  tbe  case,  as  the  pe- 
cuniary ability  of  the  party  to  pay  a  given  sum  of  money, 
and  therefore  the  application  should  be  made  in  such  man- 
ner as  will  best  enable  the  parties  to  be  fully  beard  in  the 
premises. 

The  rule  requiring  the  performance  of  the  decree  is  said 
to  be  ** administrative"  rather  than  ** jurisdictional,^'  and 
therefore  a  bill  filed  without  such  performance  or  leave 
would  give  the  court  jurisdiction  to  review  the  decree;  and 
if  the  adverse  party  did  not  move  to  strike  it  from  the  files, 
he  would  be  held  to  have  waived  the  objection.  (Davis  v. 
Si?eiikn,  104  U.  S.  85.) 

Tbe  defendants  herein  demur  to  the  bill,  for  that  there 
are  no  errors  in  the  record,  nor  any  sufficient  matter  alleged 
in  the  same,  to  require  a  reversal  of  the  decree.  The  bill 
contains  an  assignment  of  errors,  eleven  in  number,  most 
of  which  are  predicated  upon  the  reasons  given  in  the 
opinion  of  the  court  allowing  the  provisional  injunction, 
rather  than  the  decree  itself,  and  all  but  one  are  simply 
variations  of  the  allegation,  that  the  court  erred  in  deciding 
that  the  act  of  congress  of  February  14,  1859,  was  in  any 
degree  a  limitation  or  restraint  upon  the  power  of  the  state 
to  obstruct  or  authorize  the  obstruction  of  the  navigation  of 
the  river,  by  the  construction  of  a  bridge  of  any  character 
across  the  same.  The  exception  is  the  assignment  number 
four,  which  alleges  that  the  court  erred  in  deciding  as  a 
matter  of  fact  that  the  bridge  in  question  is  or  will  be  a  nui- 
sance and  serious  impediment  to  the  navigation  of  the  river. 

This  is  a  proceeding  to  review  the  former  determination 
of  this  case  and  obtain  a  reversal  of  the  decree  then  given 
therein  for  errors  of  law  apparent  on  the  face  of  the  record — 
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the  pleadings,  proceedings,  and  decree — withont  reference 
to  the  evidence  in  the  case.  (Story's  Eq.  PI.,  sec.  407; 
ShtUon  V.  Vanldeek,  106  U.  S.  532.) 

No  question  is  made,  but  that  the  allegations  of  tiie 
original  bill  are  sufficient  to  authorize  the  decree;  and  tlie 
law  presumes  that  the  evidence  was  sufficient  to  sustain  it. 

It  follows,  then,  that  for  the  purpose  of  this  proceeding 
it  must  be  considered  settled  that  this  bridge,  as  and  where 
it  was  being  built,  is  and  would  be.  as  a  matter  of  fact,  a 
serious  and  unnecessary  impediment  and  obstruction  to  the 
navigation  of  the  river,  by  reason  of  which  the  defendants 
herein  suffered  and  would  suffer,  as  riparian  proprietors, 
special  damage. 

But  whether  such  obstruction  is  also  unlawful,  is  the 
question,  and  the  only  one  properly  arising  on  this  bill  of 
review.  The  assignment  of  errors  in  law,  as  has  been 
stated,  are  in  effect  that  the  act  of  1859  has  no  applicatinn 
to  the  case — that  congress  has  made  no  provision  on  tlin 
subject  of  the  navigation  of  the  river,  and  that  therefore 
the  whole  question  of  the  lawfulness  of  the  proposed  struc- 
ture arises  under  the  state  law,  and  is  without  the  jurisdic- 
tion of  this  court. 

The  argument  of  counsel  for  the  corporation  in  support 
of  this  conclusion  is,  in  substance  and  effect: 

1.  The  Wallamet  river  is  wholly  within  the  state  of  Ore- 
gon, and  therefore  not  within  the  power  of  congiess  to  reg- 
ulate or  coi'serve  its  use  as  a  vehicle  or  means  of  interstzite 
or  foreign  commerce. 

Now  this  proposition  has  no  countenance  or  support  in 
either  reason  or  authority.  In  fact,  and  for  all  the  puqiohe^ 
of  commerce,  the  AVallamet  river  is  a  part  of  the  Columbia, 
of  which  it  is  an  important  affluent  or  branch.  Together 
they  form,  or  help  to  form,  a  continuous  highway  between 
Oregon  and  the  other  Pacific  states  and  territories  aijJ 
foreign  countries;  therefore,  in  contemplation  of  the  consti- 
tutional grant  of  power  to  congress  over  the  subject  of  com- 
merce between  these  states  and  countries,  and  for  the  pur- 
pose of  regulating  the  same,  it  is  the  property  of  the  na- 
tion— a  navigable  water  of  the  United  States. 
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The  anthorities,  from  Gibbon  v.  Ogdev,  9  Wheat.  1,  to 
Miller  V.  Mayor  of  Nnv  York,  3  S.  C.  Rep.  234;  S.  C,  109  U. 
S,  385 — a  period  of  sixty  years — are  uniform  and  unqiuili- 
fied  on  this  point.  In  GiltTian  v.  Philadelphia ^  3  Wall.  724, 
Mr.  Justice  Swayne  says:  ** Commerce  includes  navigation. 
The  power  to  regulate  commerce  comprehends  the  conliol 
for  that  purpose,  and  to  the  extent  necessary,  of  all  the 
uavigable  waters  of  the  United  States  which  are  accessible 
from  a  state  other  than  those  in  which  they  lie.  For  this 
purpose  they  are  the  public  property  of  the  nation  and  sub- 
ject to  all  the  requisite  legislation  by  congress.  This  neces- 
sarily includes  the  power  to  keep  them  open  and  free  from 
any  obstruction  to  their  navigation,  interposed  by  the  states 
or  otherwise;  to  remove  such  obstructions  when  they  exist; 
and  to  provide,  by  such  sanctions  as  they  may  deem  proper, 
against  occurrence  of  the  evil  and  for  the  punishment  of 
the  offenders." 

In  The  Daniel  Ball,  10  Wall.  557,  it  was  held  that  Grand 
river,  a  comparatively  insignificant  water  lying  wholly  within 
the  state  of  Michigan,  but  emptying  into  the  lake  of  that 
name,  and  only  navigable  forty  miles  from  its  mouth  to 
Grand  Bapids,  for  a  boat  of  one  hundred  and  twenty-three 
tons  burden,  is  a  navigable  water  of  the  United  States  and 
subject  to  its  control  as  a  highway  of  commerce,  interstate 
and  foreign,  on  account  of  its  junction  with  lake  Michigan, 
of  which  it  forms  a  part.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Field  said  (p.  563),  the  common-law  test 
of  the  navigability  of  a  river — the  ebb  and  flow  of  the  tide 
therein — does  not  ap[)ly  to  the  rivers  of  this  country. 
"Those  rivers  must  be  regarded  as  public,  navigable  rivers 
in  law,  which  are  navigable  in  fact.  And  they  are  naviga- 
ble in  fact  when  they  are  nsed  or  are  susceptible  of  being 
nsed,  in  their  ordinary  condition,  as  highways  for  commerce, 
over  which  trade  and  travel  are  or  may  be  conducted  in  the 
cnstomary  modes  of  trade  and  travel  on  water.  And  they 
couatitnte  navigable  waters  of  the  United  States  within  the 
meaniug  of  the  acts  of  congress,  in  contradistinction  from 
the  navigable  waters  of  the  states,  when  they  form,  in  their 
ordinary  condition  by  themselves,  or  by  uniting  with  other 
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waters,  a  continued  highway  over  which  commerce  is  or  may 
bo  carried  on  with  other  states  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is  conducted  by 
water." 

In  Escanaba  Co.  v.  Chicago,  107  U.  S.  678,  it  was  held 
that  the  Chicago  river,  lying  wholly  within  the  city  of  Chi- 
cago, and  a  little  local  stream  compared  with  the  Wallamet, 
is  a  navigable  water  of  the  United  States,  because  it  leads 
into  lake  Michigan;  and  in  ilillei'  v.  Mayor  of  New  Torky 
supra,  the  same  rule  was  applied  to  the  East  river,  a  water 
wholly  within  the  state  of  New  York,  but  connecting  the 
Hndson  and  the  Sound,  and  therefore  a  highway  of  inter- 
state and  foreign  commerce. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court  in 
both  these  cases,  and  referred  to  and  relied  on  the  above 
citation  from  the  opinion  in  the  case  of  The  Danid  Ball, 
supra.     (See  also  Hatch  v.  Willamei  I.  B.  Co.,  7  Saw.  131.) 

2.  That  if  congress  has  the  power  to  regulate  the  navign- 
tion  of  the  Wallamet  river,  as  a  navigable  water  of  the 
United  States,  it  can  not  do  so  by  a  special  act,  as  the 
statute  of  1859,  applicable  alone  to  the  watere  of  Oregon, 
but  only  by  a  general  law,  which  shall  operate  uniformly 
upon  all  such  waters  in  the  United  States. 

And  this  proposition  is  also  without  a  shadow  of  founda- 
tion in  either  reason  or  authority.  It  is  rather  late  in  the 
day  to  question  the  right  of  congress  to  exercise  its  an- 
thority  over  the  navigable  waters  of  the  United  States 
especially — from  time  to  time  and  place  to  place — as  it  may 
consider  the  exigencies  of  commerce  to  require.  Congress 
has  been  making  appropriations  from  time  to  time,  for 
years,  to  maintain  and  improve  the  navigation  of  the  Walla- 
mot  river,  but  on  this  theory  of  its  power  all  such  acts  are 
void  and  usurpations  of  power,  unless  a  like  provision  was 
made  at  the  same  time  for  every  other  navigable  water  of 
the  United  States. 

In  the  last  fifteen  or  twenty  years  congress  has  legislated 
largely  on  the  subject  of  bridges  over  the  Ohio,  Mississippi, 
and  Missouri  rivers,  prescribing  when,  where,  and  how  they 
may  or  may  not  be  built.     {Hatch  v.  Wallamet  I.  B.  Co.,  7 
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Saw.  138.)  And' although  important  interests  have  been 
unfavorably  affected  by  such  legislation,  it  was  never  before 
suggested  that  it  was  invalid  for  want  of  such  uniformity. 
It  has  also  legislated  specially  upon  the  subject  of  a  bridge 
over  the  East  river  in  New  York;  and  although  the  legality 
of  this  structure  has  since  been  contested  from  the  circuit 
to  the  supreme  court  of  the  United  States  {MiUer  v.  Mayor 
of  New  Yorlc^  supra),  no  one  appears  to  have  ever  questioned 
the  legality  of  the  act  of  congress  authorizing  its  erection 
and  prescribing  its  character  aud  location,  on  this  or  any 
other  ground. 

The  vice  of  the  argument  in  support  of  each  of  these 
propositions  is  the  assumption  that  the  navigable  waters 
within  a  state  are  exclusively  the  waters  of  such  state,  and 
therefore  congress  has  no  power  over  them;  or  if  it  may 
legislate  concerning  them  in  the  interest  of  commerce,  it 
can  only  do  so  by  such  general  legislation  as  shidl  limit  or 
affect  the  power  of  each  state  in  the  premises  equally,  so  as 
to  preserve,  as  it  is  said,  its  **  equal  footing  in  the  Union 
with  the  other  states." 

But,  as  we  have  seen,  this  theory  of  the  matter  is  founded 
upon  a  total  misapprehension  of  the  relation  of  the  national 
and  state  governments  to  the  subject  and  to  one  another. 
For  the  purposes  of  commerce  and  the  exercise  of  the  power 
of  congress  over  that  subject,  every  navigable  water  in  the 
Union  which  of  itself,  or  by  means  of  its  connections,  forms 
a  continuous  highway  for  interstate  or  foreign  commerce,  is 
primarily  the  navigable  water  of  the  United  States,  over 
which  it  has  the  same  power  for  the  purposes  of  such  com- 
merce as  if  it  was  wholly  in  a  territory  or  the  District  of 
Columbia.  When  and  how  far  congress  will  exercise  this 
power  is  a  question  for  its  determination  in  each  case,  look- 
ing to  the  public  convenience  and  general  welfare.  In  the 
exercise  of  this,  as  in  the  case  of  other  congressional  powers, 
no  such  thing  as  uniformity  of  action  is  desirable  or  attain- 
able; and  it  is  also  to  be  considered  that  what  is  lawful 
may  not  always  be  expedient. 

3.  That  congress  has  no  power,  in  the  admission  of  a 
state  into  the  Union,  to  impose,  by  compact  or  otherwise. 
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any  limitation  or  restriction  on  its  powers  or  right  as  a  state 
under  the  constitution;  and  therefore  the  act  of  1859,  admit- 
ting Oregon  into  the  Union,  so  far  as  it  attempts  to  restrict 
its  power  over  the  navigable  waters  within  its  limits,  is  void 
and  of  no  effect. 

But  admitting  the  premises,  the  conclasion  does  not 
follow. 

Although  the  grant  of  poM'er  to  congress  to  admit  new- 
states  into  this  Union  (U.  S.  Const,  art.  4,  sec.  3)  is  un- 
qualified, yet  it  is  well  established  by  the  supreme  court 
that  congress  cannot  admit  a  state  upon  any  other  than  na 
equal  footing  with  the  other  states  therein;  and  therefore 
cannot,  as  a  consideration  of  such  admission,  make  any 
valid  compact  or  enactment  which  shall  deny  to  such  state 
within  its  limits  the  municipal  powers  common  to  the  others. 
{Pollard  V.  Hugan,  3  How.  233;  Pemioli  v.  2iew  Orleans,  IJ. 
609;  Strader  v.  Graham,  10  Id.  92,) 

The  act  of  lb59,  admitting  Oregon  into  the  Union,  con- 
tains (section  4)  four  propositions  to  the  people  of  Oregou 
concerning  the  public  lands  therein,  which,  in  considera- 
tion of  a  valuable  grant  of  public  land,  they  accepted  hy 
an  act  of  the  legislature  of  June  3,  1859.  (Or.  Laws,  101  ) 
But  the  admission  of  the  state  was  not  conditioned  upou 
the  acceptance  of  these  propositions;  and  in  fact  preceded 
it.  Nor  did  the  state  in  accepting  it  undertake  to  relin- 
quish any  power  or  right  that  belonged  to  it,  as  a  state  of 
the  Union,  unless  it  is  the  right  to  tax  "non-resident  pro- 
prietors" higher  than  ''residents."  Therefore  this  portion 
of  the  act  is  valid,  without  reference  to  such  acceptance,  as 
a  congressional  enactment  respecting  the  disposition  of  the 
public  lands  in  Oregon.  (U.  S.  Const.,  art  4,  sec.  3;  Pd- 
lard  V.  Hagan,  3  How.  224.) 

But  the  clause  in  section  2  of  the  act  of  1859,  declaring 
the  navigable  waters  in  Oregon  to  be  "common  highways," 
is  no  part  of  these  propositions,  and  does  not  even  purport 
to  derive  its  force  or  vitality  from  this  or  any  compact,  but 
solely  from  the  fact  that  it  is  an  act  of  congress,  duly  passed 
by  it  in  pursuance  of  its  power  to  regulate  commerce.  The 
udmi.s.sion  of  the  state  and  the  enactment  of  the  regulation 


Dist.  Or  ]  Wallamet  Ikon  Bridge  Co.  v.  Hatch.  653 

ISS4.]  Opinion  of  the  Court — Deady,  J. 

are  siiuply  coincideDt  in  point  of  time.  The  one  was  iid- 
mitted  unconditionally  and  the  other  enacted  absolutely; 
and  the  regulation  might  have  been  enacted  on  the  day  be- 
fore or  t])e  day  after  the  admission,  or  at  any  time  since,  as 
trell  as  then. 

But  even  if  it  had  been  made  a  condition  of  the  admis- 
uon  of  the  state  into  the  Union,  that  the  people  thereof 
iibould  consent  to  this  regulation,  it  would  nevertheless  be 
^aiid,  as  an  act  of  congress,  because  that  body  had  the 
power  to  pass  it  without  their  consent.  Their  consent 
would  add  nothing  to  its  force  or  validity. 

lu  the  leading  case  on  this  subject,  of  Pollard  v.  Hagait, 
iuyroj  the  court  say  (p.  229)  of  the  following  declaration 
coutuined  in  the  compact  entered  into  between  the  United 
States  and  Alabama,  upon  the  admission  of  the  latter  into 
tbe  Union,  **  that  all  navigable  waters  within  the  said  state 
filiall  forever  remain  public  highways,  free  to  the  citizens  of 
said  state  and  the  United  States,  without  any  tax,  duty,  im- 
post, or  toll  therefor,  imposed  by  the  said  state"  (3  Stat. 
492);  that  it  was  nothing  more  than  a  regulation  of  com- 
merce, and  as  such,  a  valid  and  binding  act  of  congress, 
^vithout  reference  to  the  supposed  compact  or  the  consent 
of  tbe  people  of  Alabama. 

4.  That  the  provision  in  section  2  of  the  act  of  1859 — 
*'all  the  navigable  waters  of  said  state  [Oregon]  shall  be 
common  highways  and  forever  free,  as  well  to  the  inhabi- 
tauts  of  said  state,  as  to  all  other  citizens  of  the  United 
States,  without  any  tax,  duty,  impost,  or  toll  therefor" — 
was  not  intended  and  should  not  be  construed  as  a  restric- 
tion or  limitation  on  the  power  of  the  state  to  impede  and 
obstruct  the  navigation  of  the  Wallamet  river  at  its  pleas- 
tire,  but  only  on  its  power  to  impose  a  toll  upon  any  citizen 
of  tbe  United  States  on  account  of  such  navigation. 

This  clause  had  its  origin  in  the  fourth  of  the  articles  of 
compact  of  the  ordinance  of  1787,  for  the  government  of 
tbe  north-west  territory,  in  which  it  was  provided  that  **  the 
navigable  waters  leading  into  the  Mississippi  and  the  St. 
Lawrence,  and  the  carrying  places  between  the  same,  shall 

be  common  highways  and  forever  free,  as  well  to  the  inhab- 
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ilanta  of  said  territory  as  to  the  citizens  of  the  United 
States,  aDd  those  of  any  other  states  that  may  be  admitted 
into  the  confederacy,  without  any  tax,  impost,  or  duty  there- 
for;" and  has  been  applied  to  the  states  admitted  to  the 
Union  since  the  formation  of  the  constitution,  and  foimed 
out  of  territory  other  than  that  included  in  the  ordinance, 
it  being  generally  supposed,  until  a  comparatively  late  day, 
that  these  articles  of  compact,  and  particularly  the  clause 
in  question,  continued  in  force  in  the  states  formed  out  of 
such  territory,  except  so  far  as  altered  by  **  common  con- 
sent." {Strader  v.  Graham,  19  How.  97,  McLean  and  Ca- 
ton,  JJ.;  Palmer  v.  Commissioners  of  Cuyahoga  Cotivty,  3 
McLean,  226;  Columbus  Ins.  Co,  v.  Coiiinitts,  6  Id.  209.) 

It  is  admitted  that  the  provision  does  prohibit  this  state 
from  imposing  any  tax  or  toll  on  any  citizen  of  the  United 
States  on  account  of  the  navigation  of  the  river.  But  the 
authority  of  the  national  government  to  restrain  the  state  in 
this  particular  is  no  clearer  than  it  is  to  prevent  the  state 
from  authorizing  or  causing  obstructions  to  the  navigation 
of  the  river,  that  may  as  effectually  deprive  the  citizen  of 
the  United  States  of  its  use  as  a  highway  as  any  tax  or  toll 
could. 

Counsel  for  the  plaintiff  herein  contend  that  the  words 
"  common  highways  forever  free,"  taken  in  connection  with 
the  rest  of  the  sentence,  show  that  the  paramount  purpose 
of  this  legislation  '*was  to  prevent  any  discrimination  be- 
tween the  citizens  of  the  United  States,"  in  the  imposition 
of  tolls  on  account  of  the  navigation  of  the  river.  But 
there  is  no  ground  for  this  construction,  for  plainly  the 
clause  does  not  rest  with  the  prohibition  of  discrimination 
in  the  imposition  of  such  tolls,  but  goes  farther,  and  pro- 
hibits them  altogether,  as  well  in  the  case  of  the  citizens  of 
the  state  as  of  the  United  States. 

But  the  clause  contains  two  distinct  provisions — the  one 
an  absolute  prohibition  against  the  imposition  of  tolls  for 
the  navigation  of  the  river;  and  the  other,  a  declaration 
that  the  river  shall  remain  a  "common  highway "  for  the 
use  of  all  the  citizens  of  the  United  States.  The  two  things 
are  separnte  and  distinct;  and  one  is  not  to  be  considered 
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tbe  mere  adjnnct  or  amplificatioD  of  the  other  because  it  is 
found  in  the  same  sentence.  The  maxim,  Noscitur  a  sod  is, 
does  not  apply.  And  if  either  provision  can  be  considered 
as  subordinate  to  the  other  it  is  the  one  against  tolls.  A 
highway  is  a  public  way  upon  which  all  persons  have  a 
right  to  pass;  and  a  public  river  is  such  a  way,  since  it  is 
open  to  all  the  king's  subjects.  (Rap.  &  Law,  Law  Diet. ; 
Highway;  2  Smith's  Lead.  Cas.  176.) 

A  declaration  or  act  of  the  congress  of  the  United  States, 
that  a  navigable  water  thereof  shall  be  a  '^common  high- 
way," imports,  ex  vi  termini,  that  such  water  shall  not  be 
closed  up  or  obstructed  by  dams,  booms,  bridges,  or  other- 
\vise,  so  as  to  materially  impede  or  hinder  the  navigation  of 
the  same.  And  being  a  highway,  no  toll  can  be  charged 
for  travel  thereon,  except  by  consent  of  the  sovereign  pjower 
which  declared  and  made  it  such — the  congress  of  the 
United  States — and  they  have  forbidden  it  to  be  done.  The 
plain  purport  and  effect  of  the  statute  is  this:  1.  The  Wal- 
lamet river  is  declared  and  made  a  **  common  highway  "  for 
the  use  of  all  the  citizens  of  the  United  States;  and  2.  It 
shall  be  a  "free"  highway,  upon  which  no  toll,  tax,  or  im- 
post shall  be  charged.  Being  a  ** common"  highway,  it  is 
open  to  all  citizens;  and  being  also  ''free,"  it  is  open  to 
tliem  without  toll  or  tax.  From  these  premises,  the  conclu- 
sion follows  that  any  obstruction  to  the  navigation  of  this 
river,  which  materially  impairs  its  use  as  a  ''common  high- 
way," is  contrary  to  the  act  of  congress,  and  therefore  ille- 
gal, whether  authorized  by  the  legislature  of  the  state  or 
not.  It  also  follows,  that  a  case  involving  the  question 
whether  any  bridge  or  other  structure  is  such  an  obstruc- 
tion, is  a  case  arising  under  a  law  of  the  United  States; 
and  therefore  withiu  the  jurisdiction  of  this  court.  (Act 
of  1875,  18  Stat.  470.) 

The  court  then  had  jurisdiction  to  hear  and  decide  the 
question  whether  this  bridge  is  or  would  be  such  an  ob- 
struction to  the  use  of  this  highway  as  is  forbidden  by  the 
act  of  congress.  Whether  it  properly  decided  the  question 
or  not  is  a  matter  depending  upon  the  circumstiinces  of  the 

case  as  disclosed  by  the  evidence,  and  cannot  be  considered 
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ill  tliis  proceeding.  The  way  to  deteriuiue  that  i»  by  ao  a}> 
])eal  from  tbe  final  decree  iu  the  origiDal  case  to  the  supreme 
court,  \vhere  tbe  \i'bole  qnestiou  can  be  considered  un  its 
merits. 

And  in  this  connection  it  sbould  be  remembered  tbat  iLe 
court  did  not  decide  tbat  the  act  of  1859  prohibited  the 
erection  of  any  bridge  across  the  Wallamet.  It  prohibits, 
of  course,  the  erection  of  a  low,  solid  bridge,  for  that  would 
be  an  impassable  barrier — a  complete  closing  of  the  higb- 
>vny.  And  it  is  equally  certain  that  it  does  not  prohibit  tbe 
eivctiou  of  a  high  suspension  bridge,  under  which  vessels 
navigating  the  river  might  pass  without  hinderance  or  delay. 
Neither  does  it  prohibit  a  low  bridge,  properly  constructed 
with  a  good  and  su£Scieut  draw,  through  whicb  vessels  may 
l)a.ss  without  unnecessary  danger  or  delay — the  commerce, 
sizH,  and  condition  of  the  river,  as  well  as  the  state  of  the 
art  of  such  bridge-building,  being  taken  into  consideratiou. 
It  is  well  known  tbat  all  highways,  whether  of  land  or 
water,  are  subject  to  be  crossed  by  other  highways.  Tie 
commerce  of  the  country  cannot  be  conducted  on  parallel 
lines.  But  where  and  in  what  manner  such  crossing  shall 
be  made  or  allowed  depends  largely  upon  the  particular  cir- 
cumstances of  each  case.  (Hatch  v.  WaUamet  I.  JB,  Co.,  7 
Saw.  136.) 

But  the  court  found  upon  the  evidence  that,  all  the  cir- 
cumstances considered,  the  draw  of  the  proposed  bridge 
was  altogether  inadequate;  that  it  ought  to  be  at  least  one 
hnuilred  and  fifty  feet  wide  on  either  side  of  the  pivot  pier, 
as  provided  in  the  act  of  congress  of  June  23, 1874  (18  Stat. 
281),  authorizing  the  Oregon  &  California  Bailway  Com- 
pany to  bridge  the  river  at  this  place;  and  therefore  it  was 
a  material  as  well  as  needless  obstruction  to  the  navigation 
of  the  river,  causing  danger  and  delay  to  the  passage  of 
vessels  thereon. 

Neither  did  the  court  hold  that  such  a  bridge  was  even 
authorized  by  the  act  of  the  legislature  of  October  18, 187^. 
That  act  requires  not  only  that  the  bridge  shall  have  a  draw 
of  not  less  than  one  hundred  feet  in  width,  but  that  it  sbail 
be  ''so  constructed  and  maintained   as  not  to  injuriously 
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impede  and  obstruct  the  free  navigation  of  said  river,  but 
80  as  to  allow  the  easy  and  reasonable  passage  of  said  ves- 
sels through  said  bridge." 

Upon  this  point  the  conclusion  of  the  court  was  that  the 
legislature  did  not  intend  to  declare  that  a  draw  of  only  one 
bundred  feet  in  width  is  sufficient,  or  to  authorize  the  con- 
struction of  a  bridge  otherwise  than  with  a  draw  sufficient 
for  the  easy  and  safe  passage  of  vessels,  whether  that  must 
be  one  or  two  hundred  feet  in  width;  but  that  if  it  did,  the 
let  was  invalid,  because  contrary  to  the  act  of  congress, 
Krhich  on  this  point  is  the  supreme  law  of  the  land.  {Hatch 
r.  Wallamet  I.  B.  Co.,  7  Saw.  137.) 

And  in  this  connection  the  court  is  reminded  by  counsel 
for  the  plaintiff  herein  **  that  it  is  a  delicate  duty  for  a  court 
to  declare  an  act  of  the  legislature  invalid."  Of  course  the 
:onrt  will  not  do  so,  unless  the  conflict  between  it  and  the 
ict  of  congress  is  plain.  And  for  this  reason  the  act  of  the 
legislature  is  to  be  construed,  if  it  reasonably  can,  so  as  to 
prevent  such  conflict  and  make  it  harmonize  with  supreme 
law. 

But  really  it  is  well  to  remember,  in  a  case  like  this,  that 
ihe  interested  parties  who  prepare  and  procure  the  passage 
>f  an  act  granting  themselves  some  special  privilege  or  fran- 
chise like  this  are  more  responsible  for  it  than  the  membei's 
)f  the  legislature.  The  average  member,  having  no  special 
interest  in  the  matter,  and  knowing  little  if  anything  about 
it,  but  seeing  that  the  act  contains  a  plain  provision  that 
ihe  bridge  shall  be  built  with  a  good  and  sufficient  draw 
inyhow,  with  that  understanding  gives  his  consent  to  its 
passage;  and  I  think  it  ought  to  be  so  construed  by  the 
Jourt. 

Considered  in  this  its  true  light,  the  act  is  only  a  license 
lo  the  corporation  named  therein,  or  its  assigns,  to  build  a 
iraw-bridge  at  this  point,  subject  to  the  act  of  congress  of 
1859;  or  in  other  words,  so  as  not  needlessly  to  impede  or 
Dbstruct  the  navigation  of  the  river,  considered  as  a  "com- 
tnon  highway."  Beyond  this  the  legislature  could  not  go, 
uid  it  is  not  to  be  presumed  that  it  is  so  intended. 

The  decision  in  Escanaba  Co.  v.  Chicago,  107  U.  8.  678^ 
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SO  much  relied  on  by  the  plaintiff  herein,  is  not  in  conflict 
with  these  views.  In  a  legal  point  of  view,  the  case  is  not 
new,  thoagh  it  contains  some  wholesome  suggestions  upon 
the  application  of  the  law  to  the  facts  and  circumstances  of 
that  case,  which  are  peculiar  and  altogether  different  from 
this. 

A  small  bayou,  called  a  river,  with  a  current  less  than  a 
mile  an  hour,  not  a  mile  in  length  below  its  two  branches, 
not  exceeding  two  miles  in  length  each,  not  naturally  over 
one  hundred  and  fifty  feet  in  width  and  lying  in  the  heart 
of  a  great  city,  was  deepened  and  widened  so  as  to  serve  as 
a  canal  or  convenient  water-way,  whereon  to  move  the  lake 
boats  from  the  harbor  in  the  lake  outside,  into  which  it 
drained,  to  the  docks  and  warehouses  along  its  banks.  Over 
it  there  are  a  number  of  drawbridges,  erected  by  public 
authority,  on  which  pass  daily  great  numbers  of  people — 
particularly  in  going  to  and  returning  from  their  business 
and  employment  in  the  morning  and  evening.  (Am.  Cyclo., 
Chicago.) 

The  city,  by  the  authority  of  the  state,  and  with  a  view 
of  preventing  the  inconvenience  resulting  from  the  xmrega- 
lated  and  conflicting  use  of  the  bridges  and  the  water-way* 
passed  an  ordinance  requiring  the  draws  to  be  closed  for 
the  benefit  of  the  land  travel  for  one  hour  in  the  morning 
and  evening,  and  limiting  the  period  during  which  a  draw 
might  be  kept  open  for  the  passage  of  vessels  to  ten  min- 
utes at  any  one  time. 

The  suit  did  not  involve  the  right  to  build  the  bridges, 
nor  the  sufficiency  of  the  draws.  The  right  of  the  city  on 
both  these  points  was  taken  for  granted,  and  the  only  ques- 
tion made  and  decided  was,  whether,  under  the  circum- 
stances, this  was  a  reasonable  regulation,  one  that  did  not 
needlessly  obstruct  the  use  of  the  water-way,  and  the  court, 
if  I  may  be  allowed  to  say  so,  very  properly  and  wisely  held 
that  it  was. 

The  case  was  brought  in  the  circuit  court  of  the  United 
States  upon  the  assumption  that  the  provision  of  the  fourth 
article  of  compact  of  the  ordinance  of  1787,  whereby  the 
navigable  waters  of  the  north-west  territory  were  declared 
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'* common  highways,"  was  still  in  force  in  Illinois,  and 
therefore  the  reasonableness  of  the  city  ordinance,  when 
jadged  by  this  United  States  law,  was  a  federal  question, 
and  the  national  courts  had  jurisdiction  of  the  case,  and  the 
case  was  actually  heard  and  decided  in  the  supreme  court 
upon  this  hypothesis.  But  the  learned  justice  who  de- 
livered the  opinion  of  the  court  went  further,  and  said  that 
by  the  admission  of  Illinois  into  the  Union  "on  an  equal 
footing  with  the  original  states  in  all  respects  whatever," 
the  ordinance  ceased  to  have  any  effect  within  her  limits, 
and  therefore  there  was  no  law  of  the  United  States  regu- 
lating the  use  of  the  navigable  waters  of  the  United  States 
within  the  state  of  Illinois,  and  therefore  the  latter  was  the 
judge  of  what  was  reasonable  in  the  premises. 

The  cases  cited  in  support  of  this  latter  conclusion  are 
Pollard  V.  Hagan,  3  How.  212;  Fermoli  v.  New  Orleans^  Id. 
589;  and  Strader  v.  Graham,  10  Id.  82. 

By  the  first  one,  as  we  have  seen,  it  was  simply  held  that 
congress  cannot,  by  any  compact  or  condition  made  with  or 
laid  upon  a  state  on  her  admission  into  the  Union,  restrain 
or  limit  her  municipal  power  as  such  state;  but  that  if  the 
subject  of  the  compact  or  condition  is  within  the  power  of 
congress  to  enact  or  regulate,  without  the  consent  of  the 
state — ^as  to  declare  that  the  navigable  waters  therein  shall 
be  "common  highways" — ^it  is  good  as  a  law. 

In  Permoli's  case  the  court  only  held  that  so  much  of  the 
articles  of  compact  as  secured  religious  freedom  to  the  in- 
habitants of  the  territory  of  Orleans — the  same  having  been 
specially  extended  there  by  congress — ceased  to  have  any 
force  or  effect  therein  upon  the  admission  of  the  territory 
into  the  Union  as  the  state  of  Louisiana,  because  the  sub- 
ject of  religious  freedom  in  a  state  was  beyond  the  power 
of  congress  and  exclusively  within  that  of  the  state. 

In  Strader's  case  it  was  decided  on  a  writ  of  error  to  the 
supreme  court  of  Kentucky,  that  the  condition  of  a  negro 
held  as  a  slave  in  that  state,  and  who  had  been  allowed  to 
visit  Ohio,  but  afterwards  returned,  was,  after  such  return 
and  in  said  state,  a  question  arising  solely  under  the  laws 


660  Wallamet  Iron  Bridge  Co.  v.  Hatch.     [Cir.  Ct. 

Opioion  of  the  Court — Deady,  J.  [Matvh, 

of  Eentnckj,  and  therefore  not  M^itbin  the  jnrisdiction  of 
the  supreme  court. 

But  in  delivering  the  opinion  of  the  court,  Mr.  Chief 
Justice  Taney,  referring  to  some  sort  of  claim  that  had  been 
made  in  the  argument,  that  the  provision  in  the  articles  of 
compact  of  the  ordinance  of  1787,  prohibiting  slavery  in  the 
north-west  territory,  of  which  Ohio  was  a  part,  had  some 
bearing  on  the  question  of  the  status  of  the  negro,  denied 
that  it  could  have  any  effect  outside  of  such  territory,  and 
then  took  occasion  further  to  say  that  the  ordinance  was  no 
longer  in  force,  even  in  Ohio,  where  it  had  been  superseded 
by  the  organization  and  admission  of  the  territoiy  into  the 
Union  as  a  state,  and  added  that  it  had  been  so  decided  in 
the  cases  of  Permoli  v.  New  Orleans  and  Pollard  v.  Hagav, 
supra.  But  this  statement,  though  true  generally,  and  in 
the  light  in  which  the  chief  justice  was  considering  tlie 
articles,  that  is,  so  far  as  they  trenched  upon  the  municipal 
power  of  the  state  or  were  inconsistent  with  its  control  over 
its  domestic  affairs,  was  not  otherwise  accurate  or  correct. 
And  for  this  reason  both  justices  McLean  and  Catron, 
while  assenting  to  the  decision  that  the  ordinance  had  no 
application  to  the  case  in  any  view  of  the  matter,  and  that 
the  court  had  no  jurisdiction  to  review  the  judgment  of  the 
Kentucky  court,  protested  against  this  dictum  of  the  chief 
justice — the  latter  putting  his  dissent  especially  on  the  navi- 
gation clause  of  the  fourth  article  of  the  compact,  and  say- 
ing: ''For  thirty  years  the  state  courts  within  the  territory 
ceded  by  Virginia  have  held  this  part  of  the  fourth  article 
to  be  in  force  and  binding  on  them  respectively;  and  I  feel 
unwilling  to  disturb  this  wholesome  course  of  decision, 
which  is  so  conservative  of  the  rights  of  others,  in  a  case 
where  the  fourth  article  is  nowise  involved,  and  when  oar 
opinion  might  be  disregarded  by  the  state  courts  as  cbiier 
and  dictum  uncalled  for." 

And  as  we  have  seen,  the  only  question  decided  in  Per- 
moli's  was  that  the  clause  in  the  compact  securing  reli- 
gious freedom  to  the  inhabitants  of  the  territory  was  neces- 
sarily superseded  upon  its  admission  into  the  Union  as  a 
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Btute;  while  it  is  admitted  tbat  the  principle  of  this  ruling 
would  include  all  similar  provisious  in  the  compact.  In 
Pollard  v.  Httgan^  sapra^  while  it  was  held  that  a  state  could 
not  be  hampered  or  bound,  in  its  admission  into  the  Union, 
with  conditions  or  compacts  that  would  limit  or  restrain  its 
municipal  power  and  right,  as  compared  with  the  other 
states  therein,  it  was  distinctly  decided  that  the  clause  in 
the  ordinance — as  applied  to  Alabama  by  the  act  of  con- 
gress of  March  2,  1819  (3  Stat.  489),  authorizing  the  people 
of  that  territory  to  form  a  constitution — declaring  the  navi- 
gable waters  of  the  future  state  **  common  highways,"  was 
not  such  a  condition,  but  a  valid  law  which  congress  had 
the  power  to  enact,  whether  the  waters  were  within  a  state 
or  territory. 

I  therefore  respectfully  submit  that  the  clause  in  the 
fourth  article  of  the  compact  in  the  ordinance  of  1787,  re- 
lating to  the  navigable  waters  in  the  north-west  territory, 
having  been  enacted  by  congress  (1  Stat.  50),  was  a  valid 
conoimercial  regulation  as  to  the  navigable  waters  in  said 
territory  or  the  states  afterward  formed  therein  until  re- 
pealed by  it;  and  therefore  it  is  still  in  force  in  Illinois. 
But  be  this  as  it  may,  the  decision  does  not  touch  the  ques- 
tion of  the  validity  or  force  and  effect  of  the  act  of  1859. 
For  on  what  possible  ground  can  it  be  claimed  tbat  the  ad- 
mission of  Oregon  into  the  Union  set  aside  or  superseded 
an  otherwise  valid  clause  in  the  very  act  of  admission,  de- 
claring the  navigable  waters  of  the  future  state  "common 
highways  "  ? 

This  case  having  been  heard  before  the  circuit  judge,  and 
the  decree  under  review  having  been  made  by  him,  I 
thought  I  ought  not  to  decide  the  matter  without  consulting 
him.  Accordingly  I  submitted  this  opinion  to  Judge  Saw- 
yer, with  copies  of  the  briefs  of  counsel,  and  he  has  au- 
thorized me  to  say  that  he  concurs  in  it. 

There  being,  then,  no  error  in  the  original  decree,  as  it 
appears  to  this  court,  the  demurrer  to  the  bill  of  review 
must  be  sustained  and  the  bill  dismissed;  and  it  is  so  or- 
dered. 
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Cardwell  V.  The  American  River  Bridge  Co. 

Circuit  Coukt,  District  of  California. 
March  3,  1884. 

1.  Internal  Navigable  Water.s,  Power  of  Congress  over. — CoDgress 

has  power,  under  its  authority  to  regulate  commerce  and  establish  post- 
roads,  to  control  for  those  purposes  the  internal  navigable  waters  of  the 
various  states.  As  soon  as  congress  legislates  in  regard  to  any  snch 
navigable  waters,  its  power  becomes  exclusive,  and  the  states  cannot 
afterward  authorize  any  material  obstruction  to  their  navigation;  bat 
till  congress  acts,  the  legislature  of  any  state  has  the  power  to  authorize 
the  obstruction  of  any  navigable  waters  within  its  borders,  by  the  erec- 
tion of  bridges,  dams,  or  other  structures,  for  the  convenience  and  ad- 
vantage of  commercial  intercourse. 

2.  The  Act  of  Congress  Admitting  California  into  the  Union,  which 

provides  that  all  the  navigable  waters  within  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to 
the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty 
therefor,  it  would  seem,  should  be  regarded  as  a  valid  regulation  by 
congress  of  the  navigable  waters  of  California,  which  would  withdraw 
them  from  the  operation  of  state  legislation  authorizing  the  construction 
of  a  bridge  over  a  navigable  stream,  such  as  the  American  river,  that 
would  utterly  destroy  its  navigability. 

3.  The  Case  of  Escabana  Co.  r.  Chicago,  107  U.  S.  679,  Commented  on, 

and  the  points  supposed  to  distinguish  it  from  that  case  pointed  out. 

Before  Sawyer,  Circuit  Judge. 

Demurrer  to  bill.  The  bill  alleges  that  the  American 
river  is  Davigable  in  fact  for  steamboats  and  barges  for 
thirty  miles  from  its  mouth  to  Folsom;  that  complainant  is 
the  owner  of  several  thousand  acres  of  laud  bordering  for  a 
long  distance  on  the  river  below  Folsom;  that  he  raises  on 
said  lauds  several  thousand  tons  of  grain  yearly;  that  he  is 
the  owner  of  a  steamboat  and  other  vessels,  by  which  be 
could,  and  would,  ship  his  grain  down  the  river,  but  for  the 
obstruction  interposed  by  the  bridge  in  question;  that  there 
are  large  deposits  of  cobble-stones  in  the  bed,  and  on  the 
borders  of  the  river  on  his  laud,  which  have  a  large  market 
value  in  San  Francisco  for  paving  and  other  purposes, 
which,  but  for  the  said  obstructions,  he  could  ship  by  his 
vessels,  and  sell  at  a  large  profit;  whereas  the  expense  of 
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sending  tbem  by  rail,  and  other  means  open  to  bim  is  such, 
that  he  is  nnable  to  dispose  of  them  at  all,  or  so  as  to  make 
it  profitable;  that  in  pursuance  of  the  authority  of  an  act  of 
the  legislature  of  Oalifornia,  the  defendant  has  erected  a 
low  bridge  without  any  draw  in  it,  or  other  means  of  pass- 
U)g  the  bridge,  by  means  of  which  the  navigation  of  the 
river  by  complainant's  steam  and  other  boats  is  wholly  ob- 
structed, to  his  damage  many  thousand  dollars  every  year. 
He  asks  a  decree,  either  compelling  defendant  to  remove 
the  bridge,  or  else  place  a  suitable  draw  in  it,  so  as  to 
permit  the  passage  of  steamers  and  other  vessels  capable  of 
navigating  the  river. 

Scrivener  &  McKiiiny,  for  the  complainant. 

H.   O.  (k  W.  H.  Beatly  and  J.  B.  Huggin^  for   the  de- 
fendant. 

Sawyer,  Circuit  Judge.  This  case  is  clearly  within  the 
ralo  as  laid  down  in  the  Walhimet  Bridge  case,  7  Saw.  127. 
If  that  case  be  sustained  in  the  broad  terms  of  the  rule 
stated,  then  the  demurrer  in  this  case  should  be  overruled. 
Since  that  decision  was  rendered,  the  supreme  court  of  the 
United  States  has  decided  the  case  of  Eacanaba  Co.  v.  Chicago, 
107  U.  S.  679,  which,  defendant  insists,  overrules  the  prin- 
ciple announced  in  the  Wallamet  Bridge  case;  that  under 
the  clause  of  the  act  admitting  Oregon  into  the  Union  the 
state  has  no  power  to  authorize  the  construction  of  bridges 
over  the  navigable  waters  of  the  state,  which  shall,  materially, 
obstruct  their  navigation.  It  must  be  admitted,  I  think, 
that  there  is  language  in  the  opinion  that  favors  that  view; 
and  I  am  by  no  means  certain  that  the  court  did  not  intend 
to  go  as  far  as  its  broadest  language  indicates.  It  is  sought 
to  distinguish  this  case  from  the  Chicago  Bridge  case.  If 
it  can  be  distinguished,  it  must  be  on  the  following  grounds: 
In  the  Blackbird  Creek  case,  arising  in  Delaware,  the 
Schuylkill  Bridge  case,  in  Pennsylvania,  and  all  others 
since  decided,  following  the  decisions  in  those  cases,  it  was 
held  that  congress,  under  its  authority  to  regulate  com- 
merce, and  establish  post-roads,  had  power  to  control,  for 
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those  purposes,  the  internal  navigable  waters  of  the  yarioos 
states;  that  as  soon  as  congress  legislates  in  regard  to  any 
Bach  uaTigable  waters,  its  power  becomes  exclasire,  and 
the  states  cannot  afterward  authorize  any  material  obstruc- 
tion to  their  navigation;  but  till  congress  acts,  the  legisla- 
ture of  any  state  has  the  power  to  authorize  the  obstruction 
of  any  navigable  waters  within  its  borders,  by  the  erection 
of  bridges,  dams,  or  other  structures,  for  the  convenience 
and  advantage  of  commercial  intercourse.  It  was  held,  with 
respect  to  the  navigable  waters  of  Delaware  and  Peonsjl- 
vania,  that  congress  had  never  acted,  and,  consequently,  the 
legislation  of  those  states  authorizing  the  obstructions  com- 
plained of  was  valid. 

The  question,  therefore,  is,  has  congress  acted  with  refer- 
ence to  the  navigable  waters  of  California,  by  legislatiog 
upon  the  subject,  in  such  sense  that  its  control  has  super- 
seded the  power  of  the  state  legislature  and  become  excla- 
sive?  If  so,  then  the  case  is  distinguishable  from  any  of 
the  cases,  other  than  the  Wheeling  Bridge  Case,  before  de- 
cided by  the  supreme  court.  If  congi*ess  has  so  acted,  that 
legislation  is  found  in  the  act  admitting  California  into  the 
Union,  which  act  provides,  **  that  all  the  navigable  waters 
within  the  state  shall  be  common  higktoays,  and  forever  free, 
as  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of 
the  United  States,  without  any  tax,  impost,  or  duty  there- 
for." (9  Stat.  452,  453).  How  can  the  American  river  be 
a  **  common  highway,"  or  how  can  it  be  "free"  to  "tbe 
citizens  of  the  United  States,"  or  "the  inhabitants  of  the 
state,"  with  a  low  bridge  across  it,  without  a  draw,  and  so 
constructed  as  to  preclude  all  navigation  by  steamers  or 
vessels?  To  be  a  common  highway,  or  to  be  free  to  all  to 
use  as  such,  involves  a  capacity  to  he  practically  used  as  a 
highicay,  and  such  capacity  is  wanting  where  there  is  an 
impassable  barrier  or  obstruction.  *^  Now  an  obstruded 
navigation  cannot  he  said  to  be  free.''  (  Wheeling  Bridge  Case^ 
13  How.  565.)  This  provision  is  a  law  of  congress,  and  it 
is  valid,  not  as  a  compact  between  the  United  States  and  the 
state  of  California,  but  as  a  law  of  congress  passed  by  virine 
of  the  constitutional  power  of  congress  to  regulate  com- 
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merce  among  the  states  and  with  foreign  nations,  and  to 
estiiblish  post-roads.  (PollarcTs  Lessee  v.  Hagariy  3  How.  224, 
225,  229,  230;  W/ieding  Bridge  Cuse,  13  Id.  566;  Miuwg 
Debris  Case,  ante,  p.  512.)  What  does  this  provision  of 
the  statute  mean?  Can  there  be  any  reason  to  sup- 
pose that  congress  intended  anything  else  than  to  make, 
or  continue  the  navigable  waters  of  the  state,  by  virtue  of 
its  power  to  regulate  commerce,  practical  free  highways, 
aud  to  take  away  the  power  of  the  state  to  destroy  or  wholly 
obstruct  their  navigability?  Had  nothing  been  said  upon 
the  subject  in  the  act  of  admission,  but  subsequently,  after 
the  admission  of  California  into  the  Union  '*  on  an  equal 
footing  with  the  original  states  in  all  respects  whatever,"  con- 
gress had  passed  a  separate,  independent  act,  with  no  other 
provision  in  it,  providing  **that  all  the  navigable  waters 
within  the  state  of  California  shall  be  common  highways, 
aud  forever  free,  as  well  to  the  inhabitants  of  said  state  as 
to  the  citizens  of  the  United  States,  without  any  tax,  impost, 
or  duty  therefor,"  would  anybody  suppose  that  congress,  by 
the  passage  of  such  an  act,  under  the  circumstances  indicated, 
could  have  any  other  purpose  than  to  take  control  of  the 
navigable  waters  of  the  state  for  the  purpose  of  preventing 
ttuy  interference  with,  or  obstruction  to  their  navigabilitj', 
or  '^  so  far  as  might  be  necessary  to  insure  their  free  navi- 
gation"? Or  would  it  be  seriously  doubted,  that  congress 
had  acted  upon  the  subject-matter  within  the  meaning  of 
the  terms  of  the  decisions  in  the  Blackbird  Creek,  and 
Schuylkill  Bridge  cases  mentioned?  If  such  would  be  the 
construction  in  an  independent  act,  passed,  subsequently,  to 
the  admission  of  the  state,  it  must  be  the  construction  of 
the  same  language,  as  found  in  the  act  of  admission.  If  such 
is  not  the  purpose  of  this  provision,  it  would  be  difficult,  I 
think,  to  determine  what  the  purpose  is.  Following  the 
direct  decision  upon  this  point  in  the  W/ieeling  Bridge  Case, 
13  How.  565,  I  had  no  difficulty  in  concurring  with  the 
district  judge  in  the  ruling  that  a  similar  provision  in  the 
act  admitting  Oregon  into  the  Union,  constituted  legislative 
action  by  congress  upon  the  subject-matter,  of  such  a  charac- 
ter as  to  withdraw  it  from  the  jurisdiction  of  state  legislation. 
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In  the  Chicago  Bridge  case,  supra,  tbe  courfc  still  recog- 
nizes the  power  of  tbe  national  government  to  control  the 
navigable  waters  of  the  several  states.  It  says:  ''The 
power  vested  in  the  general  government  to  regnlate  inter* 
state  and  foreign  commerce,  involves  the  control  of  the 
waters  of  the  United  States,  which  are  navigable  in  fact^  <o 
far  as  it  may  be  necessary  to  insure  free  navigation^  where 
by  themselves,  or  their  connection  with  other  waters,  thej 
form  a  continuous  channel  for  commerce  among  the  states, 
or  with  foreign  countries."  (107  U.  S.  682.)  The  ques- 
tion,  then,  is,  whether  the  provision  quoted  from  tbe  act  of 
admission  is  legislation  by  which  congress  takes  control  of 
the  navigable  waters  of  the  state,  "  so  far  as  it  may  be  nec- 
essary to  insure  their  free  navigation;"  and  whether  there 
can  be  a  "common  highway,"  or  **free  navigation,"  where 
the  passage  of  steamers  or  other  vessels  is,  absolutely,  ob- 
structed by  impassable  barriers  thrown  across  the  channels 
of  waters  otherwise  navigable,  in  fact.  In  the  case  of  tbe 
state  of  Illinois,  neither  the  act  authorizing  the  inhabitants 
to  form  a  state  government  (3  Stat.  428),  nor  the  resolntion 
admitting  the  state  into  the  Union  (Id.  536),  contains  the 
provision,  or  any  provision  of  a  character  similar  to  that 
found  in  the  acts  admitting  California  and  Oregon  into  the 
Union.  Both  the  act,  and  the  resolution,  relating  to  Illinois 
are  silent  upon  the  subject,  and  I  am  not  aware  that  there 
is  any  subsequent  legislation  on  the  subject  affecting  the 
siatus  of  Illinois.  In  the  Chicago  Bridge  case,  the  supreme 
court  seems  to  regard  the  provision  of  the  ordinance  of 
1787  as  inoperative  after  the  admission  of  Illinois  as  a  state. 
Bays  the  court:  ''  Whatever  limitation  upon  its  powers  as  a 
government,  whilst  in  a  territorial  condition,  whether  from 
the  ordinance  of  1787,  or  the  legislation  of  congress,  U 
ceased  to  Iiave  any  operative  force,  except  as,  voluntarily, 
adopted  by  her  after  she  became  a  state  of  the  Union.  On 
her  admission,  she  became  entitled  to,  and  possessed  all  the 
rights  and  dominion  and  sovereignty  which  belonged  to  the 
original  states.  She  was  admitted,  and  could  be  admitted, 
only,  on  the  same  footing  with  them.  The  language  of  the 
resolution  admitting  her,  is,  *  on  an  equal  footing  with  the 


Dist.  Cal.]  Cabdwell  v.  American  Biyeb  Bridge  Co.     667 

1684.]  Opinion  of  the  Court— Sawyer,  C.  J. 

original  states  in  all  respects  whatever.'  (3  Stat.  536.) 
Equality  of  constitutional  right  and  power  is  a  condition  of 
all  the  states  of  the  Union,  old  and  new.  Illinois,  there- 
fore, as  was  well  observed  by  counsel,  could  afterwards  ex- 
ercise the  same  power  over  rivers  within  her  limits,  that 
Delaware  exercised  over  Blackbird  creek,  and  Pennsylvania 
9ver  the  Schuylkill  river."    (107  U.  S.  688,  689.) 

There  being  no  legislation  by  congress,  then,  assuming 
the  control  of  the  navigable  waters  of  Illinois,  there  was 
nothing  more  to  prevent  legislation  by  the  state  in  regard 
to  the  navigable  waters  of  Illinois,  than  there  was  to  prevent 
legislation  by  the  states  of  Delaware  and  Pennsylvania. 
Bat  I  do  not  understand  it  to  be  held,  or  intimated,  that 
congress  cannot,  by  legislation  in  the  interest  of  interstate 
commerce,  take  control  of  any  one,  or  all,  of  the  navigable 
waters,  either  of  Illinois,  Delaware,  or  Pennsylvania.  Only 
it  has  not  yet  done  so.  I  suppose  congress  might  take  con- 
trol of  any  one  navigable  river  by  name,  as  the  Sacramento, 
for  the  purpose  of  facilitating  interstate  commerce,  or  it 
might  take  control,  generally,  of  all  the  navigable  waters  of 
liny  particular  state,  without  reference  to  the  waters  of  other 
states;  and  there  niight  well  be  special  reasons,  making  it 
desirable  with  reference  to  some  particular  waters,  or  some 
particular  states,  which  are  not  applicable  to  other  waters, 
or  other  states.  I  do  not  understand  that  special  legislation 
us  to  particular  rivers,  or  particular  states,  not  applicable  to 
others,  would  aflfect  the  "constitutional  right  or  power,"  or 
the  equality  of  the  states  in  any  particular.  All  of  the  states 
ire,  alike,  equally  subject,  at  any  and  all  times,  when  con- 
stress  sees  fit  to  act,  to  the  power  of  congress  to  '*  regulate 
commerce  among  the  states"  and  with  foreign  nations,  and 
the  power  to  "establish  post-roads"  within  their  several 
borders,  and  over  their  several  navigable  waters.  But  the 
regulation  of  commerce  on  the  waters  of,  and  establishment 
Df  post-roads  in,  some  states,  before  it  is  done  on  the  waters 
3f,  or  in  other  states,  does  not  afifect  their  constitutional 
iiatus  of  equality.  Congress  may  take  its  own  time  and 
occasion  to  regulate  the  navigable  waters  of  a  state  without 
affecting  its  constitutional  condition  of  equality.    I  suppose 
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congress  iuight  now,  by  an  act  dalj  passed,  apply  the  pro- 
vi8ioQ  in  tbe  acts  of  admission  of  Oregcin  and  Calfomia  to 
Illinois,  Delaware,  and  Pennsylvania — to  any  one,  or  all  of 
them;  and  if  it  shonld  do  so,  it  would  seem,  that  there  onght 
not  to  be  any  doubt,  tbat  tbe  object  would  be  to  take  excla- 
sive  control  for  tbe  benefit  of  commerce,  and  to  suspend  tbe 
power  of  regulation,  or,  at  least,  of  obstruction  and  destrnc- 
tion,  by  tbe  states.  Bat  until  some  legislation  of  tbe  kind 
is  bad,  tbose  states  concerning  wbose  waters  congress  bas 
not  legislated,  under  tbe  decisions  referred  to,  may  them- 
selves legislate  upon  tbe  subject.  If  the  provision  in  the 
California  act  of  admission  is  legislation  taking  control  of 
tbe  navigable  waters  of  the  state  for  the  benefit  of  commerce, 
then,  congress  has  legislated  in  reference  to  the  navigable 
waters  of  California,  while  it  bas  not  done  so  witb  reference 
to  tbe  navigable  waters  of  Delaware,  Pennsylvania,  and  Illi- 
nois; and,  in  this  respect,  California  and  Oregon  stand  upon 
a  footing  entirely  different  from  tbat  of  those  states,  and 
the  decisions  as  to  them  are  inapplicable.  Tbe  bridge  in 
question,  it  must  be  remembered,  is  a  solid,  low  bridge, 
without  any  draw,  and  a  complete,  absolute,  unmitigated 
obstruction  to  tbe  navigation  of  the  river.  It  utterly  de- 
stroys its  navigability  at  tbe  point  of  its  location.  If  the 
provision  in  question,  in  the  act  of  admission,  cannot  be  re- 
garded as  legislation  withdrawing  the  navigable  waters  of 
tbe  state  from  the  power  of  the  state  to  thus  obstruct  tbeir 
navigation,  and  inhibiting  such  obstruction,  then  there  is 
nothing  in  tbe  constitution  and  laws  of  the  United  States, 
as  tbey  now  stand,  to  prevent  the  state  from  anthoriziu^ 
the  building  of  a  solid,  low,  impassable  bridge  across  tbe 
Sacramento  river  at  its  mouth,  or  across  the  straits  of 
Carquinez,  or  even  across  the  Golden  Oate,  and  thereby 
prevent  any  vessel  from  entering  tbe  bay  of  San  Francisco, 
or  any  of  tbe  navigable  bays  and  rivers  of  the  state  con- 
nected therewith. 

Tbe  foregoing  observations  indicate  the  distinction,  if 
any  sound  distinction  there  be,  and  it  seems  to  me  that 
there  is,  between  this  case,  the  Wallamet  Bridge  case  and 
the  Wheeling  Bridge    case,  and  those  other  cases  cited, 
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already  decided  by  the  supreme  conrt.  If  the  distinction 
is  Dot  sound,  then  it  appears  to  me  that  the  Wheeling 
Bridge  case  must  also  be  regarded  as  overruled,  although 
Ibe  supreme  court  does  not,  expressly,  indicate  any  intention 
to  overrule  it. 

There  is  an  intimation,  however,  in  the  opinion  in  the 
Chicago  Bridge  case,  not  necessary  to  the  decision  of  the 
mse  upon  the  other  views  expressed  by  the  court,  that  tbe 
provision  of  the  ordinance  of  1787,  corresponding  to  the 
provision  in  question  in  the  acts  of  admission  of  California 
ind  Oregon,  if  in  force,  would  not  affect  the  question. 
;107  U.  S.  689.)  If  this  be  so,  then  the  distinction  re- 
ferred to  is  of  no  practical  consequence.  But  the  bridges, 
ind  other  obstructions  referred  to,  as  illustrations,  follow- 
iug  this  intimation,  were  ail  o{ra2(;-bridges,  or  other  partial 
obstructions,  while  the  bridge  now  in  question  is  an  abso- 
lute, unqualified,  entire  obstruction  to  the  navigation  of 
Ihe  river.  In  view  of  these  intimations,  and  other  general 
observations  in  the  opinion  of  tbe  court,  and  not  feeling 
inite  certain  as  to  how  far  the  supreme  court  intended  to 
go  on  these  questions,  and  not  wishing  even  to  seem  to 
disregard  the  decisions  of  that  court,  I  shall,  for  the  pur- 
poses of  this  case,  sustain  the  demurrer  and  dismiss  the 
bill.  The  bill  presents  the  case  fully,  and  it  will  be  much 
better  for  all  parties  to  have  the  effect  of  the  provision  of 
tbe  act  of  admission  determined  now  before  going  to  the 
expense  of  a  trial.  As  the  complainant  has  already  sub- 
luitted  to  the  obstruction  for  many  years,  the  right,  I  think, 
should  be  finally  determined  on  appeal  before  an  injunction 
Bhould  be  decreed.  The  supreme  court  does  not  appear  to 
me  to  have  considered  carefully,  or  finally  determined, 
^bat  the  purpose  and  effect  of  the  provision  in  question  in 
the  act  of  admission  is.  It  must  have  some  object,  and  if 
that  object  be  not  to  protect  and  preserve  the  navigability 
of  those  waters  against  obstructions  equivalent  to  destruc- 
tion by  authority  of  the  state,  wbat  was  the  purpose?  The 
fact  that  the  provision  is  in  the  act  of  admission,  instead  of 
in  subsequent  independent  legislation,  can  not  affect  its 
ooDstruction,  or  its  force  and  effect.    But  for  the  observa- 
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tions  in  the  Chicago  Bridge  case,  which  I  think  uDDeces- 
sary  to  the  decision,  and  believing  that  congress  had  actal 
upon  the  subject,  I  shonld  have  followed  the  ruling  of  iLe 
circuit  court  in  the  Wallamet  Bridge  case,  and  what  I  un- 
derstand to  be  the  decision  in  the  Wheeling  Bridge  case, 
and  overruled  the  demurrer.  I  do  not  wish  to  be  r^arded 
as  having  changed  my  own  views  upon  the  rulings  in  tLe 
Wallamet  Bridge  case.  I  still  think  it  similar  to  the 
Wheeling  Bridge  case,  and  distinguishable  from  any  otber 
cases  hitherto  decided  by  the  supreme  court  brought  to  my 
attention.  I  still  think  the  decree  in  that  case  correct,  ou 
the  ground  that  congress  has  acted  upon  the  subject,  also 
on  other  grounds  than  the  point  discussed  in  this  case. 
But  the  case  will  be  appealed,  and  if  the  circuit  coari  was 
wrong,  the  rights  of  the  parties  will  be  finally  settled  by 
the  supreme  court.  I  only  write  this  opinion  to  indicate 
upon  what  distinction,  if  any,  the  case,  I  suppose,  should  be 
taken  out  of  the  decision  of  the  Chicago  Bridge  case,  with 
the  hope  that  the  attention  of  the  supreme  court  will  be 
specially  directed  to  that  supposed  distinction,  and  the 
efifect,  if  any  it  has,  of  the  provision  in  question  in  the  act 
of  admission  be,  definitely,  and,  authoritatively,  determiueJ. 
Demurrer  to  the  bill  sustained,  and  the  bill  dismissed. 
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ABATEMENT. 
1.  Pendexct  of  a  Suit  for  Partition  in  the  State  Courts,  ench  suit 
being  in  the  nature  of  a  proceeding  in  rem^  may  be  pleaded  in  abatement 
to  a  subsequent  suit  for  partition  of  the  same  land  in  the  United  States 
courts,  brought  by  a  successor  in  Interest,  pendente,  lite,  of  some  of  the 
parties  to  such  former  suit  against  the  successors  in  interest  of  the  other 
liarties.     Martin  v.  Baldwin,  632. 

ADMIRALTY. 

1.  Carrier — Liability  for  Damage — Burden  of  Proof.— When  damage 

to  cargo  is  shown,  burden  of  proof  is  on  the  carrier  to  establish  that  it 
was  caused  by  one  of  the  excepted  perils.     The  Mangalore,  17. 

2.  Log-book — Proofs. — Where  the  log-book  showed   that  the  voyage  was 

perha^w  of  less  than  the  ordinary  seyerity,  the  mere  fact  that  she  en- 
countered storms  of  some  violence  is  insufficient  to  establish  loss  by  peril 
of  the  seas,  unless  it  further  appears  that  the  vessel  was  in  fact  strained 
or  injured  in  such  a  way  as  to  cause  the  damage.     Id. 

3.  Collision— Steamer  Too  Near  Wharf — Fault. — A  small  stem- wheeler, 

after  giving  the  usual  preliminary  signal,  a  long  whistle,  was  moving 
slowly  and  carefully  out  from  her  slip,  about  two  o'clock  in  the  day, 
when  her  stem  came  into  collision,  about  ninety  feet  from  the  wharf, 
with  a  steamer  that  was  proceeding  at  a  moderate  rate  of  speed,  but 
within  one  hundred  feet  of  the  wharf:  Held,  that  the  steamer  was  in 
fault  in  proceeding  so  near  to  the  wharf,  and  in  not  noticing  the  signal 
of  the  stem-wheeler  and  avoiding  the  collision.  McFarland  v.  Smeltinn 
Co,,  53. 

4.  Same — Failure   of   Small   Stern-wheeler  to    have   Lookout    at 

Stern — Damages. — It  was  not  a  fault  on  the  part  of  the  stern-wheeler 
not  to  have  a  lookout  at  her  stem,  and  as  no  other  fault  is  alleged,  the 
whole  damage  for  the  collision  must  be  borne  by  the  steamer.     Id, 

5.  The  Difference  between  the  Actual  Market  Value  of  the  damaged 

goods,  at  the  time  and  place  of  delivery,  and  their  value  if  sound,  is  the 
measure  of  the  damages  for  which  the  ship  is  liable.  But  from  this 
amount  must  be  deducted  the  rebate  allowed  by  the  custom-house  offi- 
cers on  a  "damaged  appraisement."     The  Mangalore,  71. 

6.  SuppUES. — ^The  master  of  a  vessel  is  not  authorized  to  purchase  supplies 

or  incur  indebtedness  on  the  credit  of  the  ship  or  owner  in  a  foreign 
port  where  the  owner  is  represented  by  a  known  agent,  unless  under  cir- 
cumstances where  the  conduct  of  the  owner  or  agent  may  fairly  be  con- 
strued as  giving  such  authority.     The  Jeanie  Lander,  102. 
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7.  Stipulation  bv  Claimant  fob  the  Discharge  of  a  Vessel.— The  clerk 

is  not  authorized  to  take  a  stipulation  for  the  discharge  of  a  vesBel,  but 
the  same  must  be  done  in  court,  or  at  chambers,  or  before  a  commissioner; 
and  in  the  former  caae  notice  thereof  is  given  to  the  marshal  by  a  writ  of 
aupereedeas  issued  by  the  clerk,  and  in  the  latter  case  by  an  order  to  the 
same  effect  issued  by  the  commissioner;  and  in  neither  case  is  the  marshal 
entitled  to  any  fee  or  mileage  for  "serving"  such  writ  or  order,  but  he 
may  charge  any  necessary  expense  incurred  by  him  in  consequence  of 
such  writ  or  order,  as  a  part  of  the  expense  incuiTed  under  the  process 
for  the  arrest  and  custody  of  the  vessel.    Id, 

8.  Admiralty  Rule  38 — "Proceeds  of  Property"  thereundek— A  ship 

and  cargo  were  saved  from  a  common  peril  after  a  considerable  jettison 
of  the  latter,  and  allowed  by  the  salvors  to  proceed  to  their  destination, 
where  the  saved  cargo  was  delivered  by  the  master  or  agent  to  the  con- 
signees without  contribution  for  salvage  or  jettison,  but  on  the  deposit 
by  each  consignee  of  a  sum  of  money  equal  to  twenty  per  centum  of  the 
value  of  the  cargo  delivered  to  him  "to  cover  general  average,"  and  the 
execution  of  a  bond  for  the  payment  of  his  proportion  of  the  "losses 
and  expenses"  consequent  upon  such  peril:  HM — 1.  That  the  salvage 
service  being  for  the  benefit  of  both  ship  and  cargo,  the  expense  thereof 
constitutes  a  general  average;  and  2.  That  in  a  suit  against  the  ship 
and  cargo  for  salvage,  the  libellants  might  elect  to  treat  such  deposit  as 
so  far  a  substitute  for  the  cargo  delivered,  and  require  the  agent  of  the 
vessel,  under  admiralty  rule  38,  to  bring  the  same  into  court  to  answer 
the  exigency  of  such  suit.     The,  Queen,  of  the  Pacific,  421. 

9.  Offer  of  Pilot  Service  by  Signal. — The  pilot  commissioners  of  Oregon 

under  the  pilot  act  of  1882,  are  authorized  and  required  to  declare  by 
rule  what  shall  constitute  a  valid  offer  of  pilot  service  on  the  Columbia 
river  bar  pilot  grounds,  by  a  signal  addressed  to  the  eye,  and  in  so  doing 
may  prescribe  the  distance  within  which  such  signal  must  be  made  from 
the  vessel  signalled.     The  UUock,  634. 

10.  Signal  for  an  Offer  of  Pilot  Service. —The  statute  of  the  United 
States  does  not  pi*escribe  any  signal  to  be  used  on  a  pilot  boat  in  making 
an  offer  of  pilot  service,  and  the  light  required  by  section  4233  of  the 
revised  statutes,  to  be  carried  by  a  sailing  pilot  vessel  at  night,  is  only 
used  to  prevent  collision,  and  incidentally  to  give  notice  of  the  chanicter 
of  such  craft;  but  the  usual  signal  by  which  an  offer  of  pilot  service  is 
made  is  the  jack  set  at  the  main  truck  in  the  daytime,  and  "flare-ups" 
at  night,  and  this  jack  is  usually  the  ensign  of  the  country  in  which  the 
service  is  offered.  In  the  United  States  it  is  a  blue  flag  charged  with  a 
star  for  every  state  then  in  the  Union,  and  called  the  "  Union  Jack."    Id. 

11.  The  Term  "State"  Construed  to  Include  a  "Territory." — The 
term  "state "  in  the  act  of  March  2,  1837  (6  Stat.  163;  R.  8.,  4236),  reg- 
ulating the  taking  of  pilots  on  a  water  forming  the  boundary  between 
two  states,  construed  to  include  an  organized  "  territory  "  of  the  United 
States.    /(/. 

ARREST  OF  JUDGMENT. 

1.  Motion  in  Arrest  of  Judgment. — In  the  consideration  of  a  motion  in 
arrest  of  judgment,  the  court  cannot  look  beyond  the  record,  and  there- 
fore will  not  take  notice  of  a  stipulation  flled  during  the  trial,  admitting 
the  existence  of  certain  facts  in  the  case.    United  States  v.  Bamhart,  150. 
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ATTORNEYS. 

1.  CoMPEysATiox  OF  ATTORNEYS,     fn  re  Treadwell,  29. 

2.  Attorney  Fee. — A  stipulation  in  a  mortgage,  that  if  suit  is  brought  to 

enforce  it  the  mortgagor  will  pay  the  mortgagee  a  reasonable  attorney 
fee  for  conducting  such  suit,  is  valid,  and  will  be  enforced  by  the  court. 
£  It  nut  V.  Scogyiiif  73.  • 

3.  Idem. — Contract  for,  under  Power  of  the  Court — Must  be  Reason- 

able.— A  mortgage  for  thirty  thousand  dollars  in  round  numbers  con- 
tained a  stipulation  that  to  save  the  mortgagee  *'  harmless,"  in  case  he 
was  compelled  to  bring  suit  to  enforce  the  mortgage,  the  mortgagor 
would  pay  him  an  attorney  fee  of  ten  per  centum  on  the  amount  due 
thereon:  Held — 1.  That  the  real  purpose  of  the  stipulation  was  to  secure 
the  mortgagee  in  the  repayment  of  a  reasonable  attorney  fee  in  enforcing 
the  mortgage  by  legal  proceedings,  not  exceeding  ten  per  centum  of  the 
amount  due  thereon;  2.  That  the  amount  of  such  fee  depends  upon  the 
labor  and  responsibility  involved  in  the  suit;  and  if  the  amount  fixed  iu 
the  stipulation,  due  regard  being  had  to  the  nature  of  the  service,  is 
exorbitant,  the  court  will  not  enforce  it  only  so  far  as,  under  the  circuni- 
atances,  may  appear  reasonable;  3.  That  no  defense  being  made  to  said 
suit,  the  sum  of  five  hundred  dollars  is  a  suificient  attorney  fee  for  con- 
ducting the  same.     Id, 

BANKRUPTCY. 
1.  Allowance  to  Attorney  of  Assignee.    In  re  Treadwell,  29. 

BRIDGES. 
See  Navigable  Waters. 

BURDEN  OF  PROOF. 

1.  Carrier— Liability  for  Damage — Burden  of  Proof.— When  damage 

to  cargo  is  shown,  burden  of  proof  is  on  the  carrier  to  establish  that  it 
was  caused  by  one  of  the  excepted  perils.     The  Mangalore^  17. 

2.  Loo-Bock — Proofs. — Where  the  log-book  showed  that  the  voyage  was 

perhaps  of  less  than  the  ordinary  severity,  the  mere  fact  that  she  en- 
countered storms  of  some  violence  is  insufficient  to  establish  loss  by  peril 
of  the  seas,  unless  it  further  appears  that  the  vessel  was  in  fact  strained 
or  injured  in  such  a  way  as  to  cause  the  damage.     Id. 

3.  Burden  of  Proof— Section  909,  Revised  Statutes.— In  cases  of  in- 

formations filed  against  the  goods,  to  condemn  them  as  having  been 
smuggled  into  the  United  States  in  violation  of  the  revenue  laws,  where 
the  government  introduces  evidence  sufficient  to  show  probable  cause, 
under  section  909  of  the  Revised  Statutes,  the  burden  of  proof  is  thrown 
upon  the  claimant  to  show  the  innocence  of  the  transaction.  3SS0  Boxen 
of  Opium  v.  United  SteUe^t,  259. 

4.  Amount  of  Evidence — Preponderance  Sufficient. — In  the  case  of  an 

information  t7(  rem,  filed  to  condemn  goods  as  having  been  imported  in 
violation  of  the  laws,  the  evidence  being  all  in,  a  mere  preponderance  of 
evidence  in  favor  of  guilt  in  the  transaction,  is  sufficient  to  justify  a  decree 
of  forfeiture  against  the  goods.    Id. 
43 
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5.  Finding. — In  this  case,  under  all  the  circumstances  disclosed,  there  is  a 

preponderance  of  proof  in  favor  of  guilt,  but  not  sufficient  to  establish 
guilt  beyond  a  reasonable  doubt.     Id, 

6.  Opium  Condemned. — Under  the  rule  adopted  as  to  the  amount  of  proof 

required,  a  decree  of  forfeiture  entered.    Id, 

CALIFORNIA. 

1.  The  Act  op  Congress  Admitting  California  into  the  Union,  which 

provides  that  all  the  navigable  waters  witliin  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to 
the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty  there- 
for, it  would  seem,  should  be  regarded  as  a  valid  regulation  by  congress 
of  the  navigable  waters  of  California,  which  would  withdraw  them  from 
the  operation  of  state  legislation  authorizing  the  construction  of  a  bridge 
over  a  navigable  stream,  such  as  the  American  river,  that  would  utterly 
destroy  its  navigability.     Cardtoell  v.  Am^ican  River  Bridge  Co.,  662. 

2.  The  Case  of  Escabana  Co.  v.  Chicago,  107  U.  S.  679,  Commented  ox, 

and  the  points  supposed  to  distinguish  it  from  that  case  pointed  out. 

Id, 

CHINESE. 

1.  Treaties  and  Laws— Conflicting  Provisions.— An  Act  of  Congress 

upon  a  subject  within  its  legislative  power  is  as  binding  upon  the  Courts 
as  a  treaty  on  the  same  subject.  Both  are  binding  except  as  the  latter  one 
conflicts  or  interferes  with  the  former.  Whether  a  treaty  lias  been  vio- 
lated by  our  legislation,  so  as  to  be  the  proper  occasion  of  complaint  by  a 
foreign  Government,  is  not  a  judicial  question.  To  the  courts,  it  is  sim- 
ply the  case  of  conflicting  laws,  the  last  modifying  or  superseding  the 
earlier.     In  re  Ah  Lung,  306. 

2.  Chinese  Immigration — British  Subjects.— A  Chinese  laborer,  bom  on 

the  Island  of  Hong-Kong  after  its  cession  to  Great  Britain,  is  within  the 
provisions  of  the  Act  of  Congress  of  May  6,  1882,  restricting  the  im- 
migration of  Chinese  laborers  to  the  United  States.  The  purpose  of  the 
Act  was  to  exclude  laborers  coming  from  China,  subject  to  the  stipula- 
tions of  the  treaty  of  1880  with  that  country,  and  also  to  exclude  laborers 
of  the  Chinese  race  coming  from  any  other  part  of  the  world.     Id. 

3.  Gaming,  Act  of  1876  Defining.— Section  1  of  the  act  of  1876  (Sess.  L.  39) 

includes  not  only  the  games  therein  enumerated,  but  also  any  game 
played  for  anything  of  value  with  any  device  or  means  suitable  and  con- 
venient for  that  purpose;  and  in  which  the  game  depends  largely  on 
chance  or  more  on  chance  than  skill.     In  re  Lee  Tong,  333. 

4.  The  Chinese  Game  of  "Tantan.*' — This  ip  a  game  of  pure  chance,  and 

when  played  for  anything  of  value,  constitutes  gambling  within  the  in- 
hibition of  said  statute.     Id, 

5.  Powers  of  a  Municipal  Corporation.— Apart  from  the  few  faculties 

incident  to  the  existence  of  a  municipal  corporation,  such  as  the  capacity 
to  sue  and  be  sued  and  have  a  common  seal,  it  has  no  power  to  do  any 
act  except  such  as  are  essential  to  the  plain  purpose  of  its  creation  or  are 
authorized  by  the  express  provisions  of  its  charter  or  a  clear  or  necessary 
implication  therefrom.     Id, 

6.  Power  "to  Suppress"  when  not  Power  "to  Punish."— A  grant  of 

iwer  to  a  city  **  to  suppress  gaming  and  gambling  houses,"  includes  the 
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power  to  suppress  ''gaming;"  but  when  the  crime  of  gaming  is  defined 
and  the  punishment  therefor  prescribed  by  the  law  of  the  state,  the  city 
is  not  authorized  to  suppress  any  game  not  prohibited  by  such  law;  nor 
to  punish  any  person  playing  thereat,  but  it  is  confined  to  the  use  of 
such  means  as  may  be  within  its  power  to  enforce  the  state  law  within  its 
limits.     Id, 

7.  Due  Process  of  Law. — A  person  arrested  and  imprisoned  for  the  violation 
of  a  void  ordinance  of  a  municipal  corporation  is  imprisoned  by  the  state 
without  due  process  of  law,  and  therefore  in  violation  of  the  fourteenth 
amendment,  and  may  be  discharged  therefrom  by  the  writ  of  habeas  cot^ 
pu8  issued  from  the  proper  court  of  the  United  States.     Id, 

S.  Habeas  Corpus — Chinese  Treaty  of  1880  and  the  Act  of  1882 — 
Certificate  Required  from  Chinese  on  Landing— Construction. — 
Before  a  court  will  impute  to  Congress  an  intention  to  violate  an  import- 
ant article  of  a  treaty  with  a  foreign  power,  that  intention  must  be 
clearly  and  unequivocally  manifested,  and  the  language  of  the  law  which 
is  supposed  to  constitute  the  violation  must  admit  of  no  other  reasonable 
construction.    In  re  Chin  Ah  On,  343. 

9.  Construction  of  Act  of  1882. — The  sections  of  the  act  of  Congress  of 

1882,  regulating  the  landing  of  Chinese  in  this  country,  and  requiring 
the  production  of  the  certificate  named  in  said  act  by  Chinese  seeking  to 
land  in  this  country,  must  be  construed  as  referring  to  Chinese  laborers 
who  might  leave  the  United  States,  and  to  Chinese  persons  who  might 
leave  China,  after  the  law  w^ent  into  effect,  and  not  to  Chinese  laborers 
who  might  leave  this  country  before  that  period.  The  case  of  such  labor- 
ers was  not  provided  for,  and  was  probably  overlooked.     Id, 

10.  A  Chinese  Laborer  who  left  the  United  States  after  the  law  of  May  6, 
1882,  went  into  effect,  and  who  voluntarily  neglected  to  obtain  the  cus- 
tom-house ceHificate  therein  required,  can  not  be  permitted  to  laud.  In 
re  Tong  AhChee,  346. 

11.  Return  to  Habeas  Corpus, — Unless  the  return  to  a  writ  of  habeas 
corpus  shows  that  the  caption  and  detention  are  legal  at  the  time  of  the 
service  of  the  writ,  the  prisoner  ought  to  be  discharged;  and  a  return 
showing  a  caption  and  detention  upon  valid  process  since  such  service  is 
not  sufficient.     In  re  Doo  Woon^  417. 

12.  Warrant  of  Extradition. — A  warrant  for  the  arrest  and  return  of  a 
fugitive  from  justice  must  recite  or  set  forth  the  evidence  necessary  to 
authorize  the  state  executive  to  issue  it;  and  unless  it  does,  it  is  illegal 
and  void.     Id. 

13.  Habeas  Corpus,  Jurisdiction  of. — A  person  arrested  under  a  warrant 
of  extradition  from  one  state  of  the  Union  to  another  "is  in  custody  un- 
der or  by  color  of  the  authority  of  the  United  States,"  and  the  national 
courts  have  jurisdiction  to  inquire  by  habeas  cojyus  into  and  determine 
the  legality  of  the  same.     Id. 

14.  Detention  of  Chinese,  whkn  under  Authority  of  United  States— 
Habeas  Corpus. — When  a  Chinese  person  is  detained  on  board  of  a  ship 
and  refused  the  right  to  land,  either  by  the  authority  of  the  ship's  mas- 
ter or  by  the  collector  of  the  port,  ho  is  restrained  of  his  liberty  under 
or  by  color  of  the  authority  of  the  United  States,  and  is  entitled,  as  of 
common  right,  to  sue  out  a  writ  of  habeas  corpus,  that  the  legality  of  his 
detention  and  restraint  may  be  passed  upon  by  the  court.     When  his 


676  Index. 

botly  is  proiluced  in  oliedience  to  the  M'rit,  the  control  of  his  person  re- 
mains with  the  court,  which  may  commit  him  to  the  custody  of  the  mar-  . 
shal,  or  hold  him  to  bail  to  await  the  decision  of  the  court.     MaU<rr  of 
Chow  Ooo  Pooi,  606. 

15.  Detention  of  Ship. — The  court  has  no  power  to  detain  the  ship  pending 
the  investigations  with  regard  to  the  right  of  her  Chinese  passengers  to 
land.     Jd, 

16.  Custody  of  Chinese  Passenger  Pending  President's  Action. — ^When 
the  justice,  judge,  or  commissioner  has  determined  that  the  Chinese  pas- 
senger is  not  entitled  to  be  or  remain  in  the  United  States,  and  it  is  im- 
possil)le  to  remand  him  to  the  ship  on  which  he  arrived,  he  may  be 
committed  to  the  custody  of  the  marshal,  or  held  to  bail  for  a  reasonable 
time  until  the  president's  direction  can  be  had.     Id. 

17.  KiGHT  OF  Chinese  Passenger  to  Trial  by  Jury — Finding  by  th* 
JrsTiCE. — In  the  investigation  before  the  justice,  judge,  or  commissioner 
to  ascertain  and  iind  out  whether  a  Chinese  person  is  unlawfully  within 
the  United  States,  there  is  no  right  to  a  trial  by  jury.  Such  investiga- 
tion may  be  had  on  a  proceeding  by  fuibeas  corpus^  and  the  finding  of  the 
couiii  or  judge  in  such  proceeding  that  the  petitioner  is  a  Chinese  laborer, 
prohibited  by  law  from  landing  or  from  being  or  remaining  in  the  United 
States,  amounts  in  fact  to  a  finding  by  a  justice,  judge,  or  commissioner 
tliat  such  person  is  unlawfully  here,  within  the  meaning  of  section  12  of 
the  Chinese  exclusion  act.     /(/. 

18.  Order  Kemanding  Chinese  Passenger. — When  the  judge  or  court  de- 
cides that  the  petitioner  has  no  right  to  be  or  remain  in  the  United  States, 
an  order  should  be  made  that  he  be  remanded  by  the  marshal  to  the  cus- 
tody from  which  be  was  taken.  Upon  the  return  of  the  marshal  appris- 
ing the  court  that  the  vessel  on  which  he  arrived  has  sailed,  the  judge 
may,  by  a  supplemental  order,  commit  him  to  the  custody  of  the  mar- 
shal, to  be  held  for  a  reasonable  time  to  await  the  dii-ection  of  the  presi- 
dent. As  to  what  constitutes  a  reasonable  time,  qucere.  Such  direction 
of  the  president  may  be  given  by  a  general  or  special  order.  It  may- 
operate  retrospectively  as  well  as  prospectively;  but  it  cannot  revise  the 
judgment  of  the  justice,  judge,  or  commissioner.  He  may,  by  a  general 
order  directed  to  the  marshal  or  to  the  collector,  direct  that  all  persons 
found  to  be  unlawfully  here  shall  be  removed,  and  he  may  instruct  such 
officers  to  procure  their  tickets  and  efifectuate  their  removal.  If  there 
be  any  difficulty  from  the  want  of  appropriation  or  means  at  his  com- 
mand in  fulfilling  the  duty  imposed  on  him,  it  is  for  congress  to  remove  it. 
Id, 

19.  Practical  Operation  of  the  Chinese  Exclusion  Act,  with  reference 
to  the  duties  imposed  on  the  United  States  courts,  commented  on. 
Id. 

20.  Applications  of  Chinese  Persons  for  their  Discharge  from  a  Re- 
straint claimed  to  be  illegal  under  the  restriction  act  may  be  divided 
into  three  classes:  1.  Applications  for  discharge  on  the  ground  of  pre- 
vious residence;  2.  Applications  for  discharge  founded  on  the  production 
of  Canton  certificates;  3.  Applications  for  discharge  on  the  part  of  chil- 
dren brought  to  or  sent  for  by  their  parents  or  guardians.  The  nature 
and  effect  of  the  evidence  usually  produced  by  the  petitioners  in  each  of 
these  classes  stated  and  considered.    Matter  of  Tung  Yeong,  C20. 
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21.  CoNsTRrcTioJf  TO  BE  GiVEN  TO  THE  Restkicttiox  Act. — In  construing 
,         the  Chinese  restriction  act,  if  the  provisions  of  the  Chinese  treaty  and 

such  act  are  irreconcilably  conflicting,  the  court  should  follow  the  re- 
quirements of  the  act;  but  no  construction  should  be  given  to  such  act 
which  would  violate  the  provisions  of  the  treaty,  if  such  construction  can 
be  avoided.     Id. 

22.  Chinese  Resident  of  the  United  States  at  Date  of  Treaty— Right 
OF,  TO  Return. — A  Chinese  laborer  who  was  a  resident  of  the  United 
States  on  November  17,  1880,  the  date  of  the  treaty  with  China,  and 
who  left  this  country  before  the  Chinese  restriction  act  went  into  opera- 
tion, has  a  right  to  return  without  producing  a  custom-house  certificate; 
but  the  burden  of  proof  is  on  him  to  show  such  facts  by  clear  and  satis- 
factory evidence.     Id. 

23.  Chinese  Who  were  not  in  the  United  States  at  the  Date  of  SrcH 
Treaty  are  not  embraced  within  the  provisions  of  the  second  article  of 
such  act.     Id. 

24.  Chinese  Laborers  Who,  althoctgh  in  the  United  Statf*s  at  the 
Date  of  Such  Treaty,  left  the  same  after  such  act  went  into  practical 
operation,  and  who  neglected  to  procure  a  custom-house  certilicate,  are 
not  entitled  to  return.     Id. 

23.  Chinese  Children  whose  Parents  are  Lawfully  within  the  United 
States  are  not  excluded  therefrom  by  any  provision  of  the  restriction  act. 
Id. 

26.  Chinese  Witnesses. — Chinese  persons  are,  under  the  constitution  and 
laws  of  the  United  States  guaranteeing  to  them  *'  the  equal  protection  of 
the  laws,"  competent  witnesses.     Id. 

27.  The  Prachcal  Operations  of  the  Chinese  Restriction  Act  Stated 
and  commented  upon.    Id. 

COLLISION. 

1.  Collision — Steamer  Too  Near  Wharf— Fault. — A  small  stern-wheeler, 

after  giving  the  usual  preliminary  signal,  a  long  whistle,  was  moving 
slowly  and  carefully  out  from  her  slip,  about  two  o'clock  in  tlie  day, 
when  her  stern  came  into  collision,  about  ninety  feet  from  the  wharf, 
with  a  steamer  that  was  proceeding  at  a  modtrate  rate  of  speed,  but 
within  one  hundred  feet  of  the  wharf:  Held^  that  the  steamer  was  in 
fault  in  proceeding  so  near  to  the  wharf,  and  in  not  noticing  the  signal  of 
the  stern-wheel  and  avoiding  the  collision.  McFarland  v.  Smdliu<j  Co., 
63. 

2.  Same- Failpre    op   Small    Stern-wheeler   to    have    Lookout    at 

Stern — Dama(}Es. — It  was  not  a  fault  on  the  part  of  the  stern- wheeler 
not  to  have  a  lookout  at  her  stern,  and  as  no  other  fault  is  alleged,  the 
whole  damage  for  the  collision  must  be  borne  by  the  steamer.     Id. 

COMMERCE. 
1.  Power  to  Regulate  Commerce  Vested  in  Congress,  when  Exclusive, 
AND  when  the  Power  of  the  State  is  Concurrent. — When  the  sub- 
ject upon  which  Congress  can  act  under  this  (jower  is  national  in  its 
character,  and  ailniits  and  requires  uniformity  of  regulation  affecting 
alike  all  the  States,  then  the  power  is  in  its  nature  exclusive;  but  when 
the  subject  upon  which  the  power  is  to  act  is  local  in  its  operation,  then 
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the  power  of  the  State  is  so  far  concurrent  that  its  action  is  permissible 
until  Congress  interferes  and  takes  control  of  the  subject.  Of  the  former 
class,  is  all  that  portion  of  commerce  with  foreign  countries  and  among 
the  States,  which  consists  in  the  carriage  of  persons  and  the  transporta- 
tion, purchase,  sale,  and  exchange  of  commodities.  Tliere  can  be  but 
one  rule  in  such  cases  for  all  the  States;  and  the  only  power  competent 
to  prescribe  a  uniform  rule  is  one  which  can  act  for  the  whole  country. 
Of  the  latter  class,  are  all  those  subjects  which  can  be  best  regulated 
by  local  authority,  such  as  harbor  pilotage,  and  the  placing  of  buoya  and 
beacons  to  guide  ships  to  the  proper  channel  in  entering  bays  and  har- 
bors. Action  by  the  States  upon  such  subjects  is  not  considered  an  en- 
croachment upon  the  power  of  the  general  government;  but  when  Con- 
gress acts  with  respect  to  them,  the  authority  of  the  State  is  superseded. 
P,  C.  6'.  Co.  V.  Railroad  Com'rs,  253. 

2.  Limitation  upon  the  Power  of  the  Boari>  of  Railroad  Commissioners 

OF  California  over  Transportation  of  Persons  and  Merchandiss. 
The  state  board  of  railroad  commissioners,  although  it  is  made  its 
duty  by  the  constitution  of  California  to  establish  rates  of  charges  for 
transportation  of  passengers  and  freight  by  all  railroad,  canal,  and  other 
transportation  companies,  has  no  authority  to  interfere  with  interstate 
or  foreign  commerce.  Its  power  is  limited  to  that  commerce  which  is 
purely  domestic.     Id. 

3.  When  Vessels  Carrying  Persons  and  Merchandise  between  Dif- 

ferent Ports  in  the  State  a  he,  and  when  They  are  not,  Engaged 
IN  Purely  Domestic  Commerce. — Vessels  carrying  persons  and  mer- 
chandise between  different  ports  of  the  state  are  not  engaged  in  purely 
domestic  commerce  when  the  persons  or  merchandise  are  in  transit  to 
or  from  other  states,  or  when  the  vessels  in  making  their  voyages  be- 
tween the  ports  are  required  to  navigate  the  ocean  beyond  a  marine 
league  from  the  shore.  To  bring  the  transportation  within  the  control 
of  the  State  as  part  of  its  domestic  commerce,  tlie  subject  transported 
must  be  within  the  entire  voyage  under  the  exclusive  jurisdiction  of  the 
State.     Id. 

4.  Internal  Navigable  Waters,  Power  of  Congress  over.— Congress 

has  power,  under  its  authority  to  regulate  commerce  and  establisli  post- 
roads,  to  control  for  those  purposes  the  internal  navigable  waters  of  the 
various  states.  As  soon  as  congress  legislates  in  regard  to  any  such 
navigable  waters,  its  power  becomes  exclusive,  and  the  states  cannot 
afterward  authorize  anj'  material  obstruction  to  their  navigation;  but 
till  congress  acts,  the  legislature  of  any  state  has  the  ]X)wer  to  autliorizc 
the  obstruction  of  any  navigable  waters  within  its  bordei-s,  by  the  erec- 
tion of  bridges,  dams,  or  other  structures,  for  the  convenience  and  ad- 
van  tnge  of  commercial  intercourse.  Card  will  v.  Amencan  River  Bridge 
Co,,  662. 

See  Navigable  Waters. 

COMMISSIONER. 
1.  Commissioner  of  the  Circuit  Court.— A  commissioner  of  the  circuit 
court  when  engaged  under  section  1014  of  the  revised  statutes  in  causing 
the  arrest  or  imprisonment  or  holding  to  answer  any  person  charged 
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with  the  commissloa  of  a  crime  against  the  United  States,  acts  as  a  com- 
mitting magistrate,  and  must  proceed  according  to  the  law  of  the  state 
in  similar  cases.     U,  S.  v.  Martin^  90. 

COMMON  CARRIER. 

1.  Carrier — Liability  for  Damage — Burden  of  Proof. — When  damage 

to  cargo  is  shown,  harden  of  proof  is  on  the  carrier  to  establish  that  it 
was  caused  by  one  of  the  excepted  perils.     The  Maugalore,  17. 

2.  LoG-BOOK — Proofs. — Where  the  log-book  showed  that  the  voyage  was 

perhaps  of  less  than  the  ordinary  severity,  the  mere  fact  that  she  en- 
countered storms  of  some  violence  is  insufficient  to  establish  loss  by  peril 
of  the  seas,  unless  it  further  appears  that  the  vessel  was  in  fact  strained 
or  injured  in  such  a  way  as  to  cause  the  damage.     Id, 

3.  Common   Carriers— Duty  of  Railroads  to   Provide   Facilities  to 

Express  Companies. — The  former  decisions  of  the  circuit  court  holding 
that  railroads  are  bound  to  carry  the  express  matter  of  regularly  organ- 
ized express  companies,  and  to  provide  the  necessary  facilities  therefor, 
followed  in  this  case,  pending  the  final  settlement  of  the  question  now 
before  the  supreme  court.  W.  F.  <fc  Co.  v.  0.  R.  <fc  N.  Co.,  370. 
See  Express  Companies;  Railroad  Companies. 

CONSTITUTIONAL  LAW. 

1.  Agency  of  the  General  Government— Exemption  prom   Taxation. 

The  property  and  franchises  of  the  Southern  Pacific  Railroad  Company 
and  of  the  Central  Pacific  Railroad  Company,  corporations  created  under 
the  laws  of  California,  though  the  companies  are  employed  by  the  General 
Government  for  postal  and  military  purposes,  and  were  aided  by  land 
grants  and  loans  in  the  construction  of  their  roads,  are  not  exempt  from 
State  taxation  in  the  absence  of  Congressional  legislation  declaring  such 
exemption.  It  is  competent  for  Congress  to  exempt  any  agencies  it  may 
employ  for  services  to  the  General  Government  from  such  taxation  as 
M'ill,  in  its  judgment,  impede  or  prevent  their  performance.  Santa  Clara 
Railway  Tax  Cane,  165. 

2.  The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that 

no  State  shall  deny  to  any  person  within  its  jurisdiction  the  '*  equal  pro- 
tection of  the  laws,"  imposes  a  limitation  upon  the  exercise  of  all  the 
powers  of  the  State  which  can  touch  the  individual  or  his  property,  in- 
cluding that  of  taxation.     Id, 

3.  The  "Equal  Protection  of  the  Laws"  to  any  one  implies  not  only 

that  the  means  for  the  security  of  his  private  rights  sliall  be  available 
to  him  on  the  same  terms  with  others,  but  also  that  he  shall  be  exempt 
from  any  greater  burdens  or  charges  than  «uch  as  are  equally  imposed 
upon  all  others  under  like  circumstances.  This  equal  protection  forbids 
unequal  exactions  of  any  kind,  and  among  them  that  of  unequal  taxation. 
Id, 

4.  Uniformity  in  Taxation  requires  uniformity  in  the  mode  of  assessment, 

as  well  as  in  the  rate  of  percentage  charged.     Id. 
6.  Mortgages,  Taxation  of,  etc. — The  thirteenth  article  of  the  Constitu- 
tion of  California,  declares  that  *'  a  mortgage,  deed  of  trust,  conti-aet,  or 
other  obligation  by  which  a  debt  is  secured  shall,  for  the  purposes  of 
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assessment  and  taxation,  he  deemed  and  treated  as  an  interest  in  the 
pro(>erty  affected  therehy/' and  that,  **  except  as  to  railroad  and  other 
qncMi  public  corporations,"  the  value  of  the  property  affected,  less  the 
value  of  the  security,  shall  be  assessed  and  taxed  to  its  owner,  and  that 
the  value  of  the  security  shall  be  assessed  and  taxed  to  its  holder,  and 
that  the  taxes  so  levied  shall  be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  the  security;  that  if  paid  by  the 
owner  of  the  security,  the  tax  levied  upon  the  property  affected  thereby 
shall  become  a  part  of  the  debt  secured:  and  if  the  owner  of  the  prop- 
erty sJiall  jjay  the  tax  levied  on  the  security,  it  shall  constitute;  a  jiay- 
ment  thereon,  and  to  the  extent  of  such  payment  a  full  discharge  tliereof. 
In  the  assessment  of  property  of  the  defendants — railroad  companies — 
tlie  niortgnges  thereon  were  not  deducted,  but  the  whole  value  of  the 
property,  notwithstanding  the  mortgages  thereon,  was  assessed  and  the 
property  taxed  according  to  such  assessment,  to  those  companies:  Hell 
(I),  treating  the  mortgages  as  transfemng  a  taxable  interest  in  the  prop- 
erty, that  in  assessing  against  the  company  the  interests  with  which 
they  had  at  tiie  time  parted  by  their  mortgages,  and  taxing  them  ui>on 
that  assessment,  was  a  proceeding  to  take  the  property  of  the  companies 
without  due  process  of  law;  and  (2)  treating  the  mortgages  as  a  lieu  or 
incumbrance  u{x>n  the  property,  tliat  by  not  deducting  their  amount  in 
the  assessment  of  the  value  of  the  property  of  the  railroad  com^ianies 
for  taxation,  as  is  done  in  the  valuation  of  property  of  natural  persons, 
wlien  subject  to  a  mortgage,  there  was  a  discrimination  against  the  com- 
panies, which  resulted  in  imposing  a  greater  burden  upon  their  property 
than  is  iin{)oscd  upon  the  property  of  natural  persons.     Id, 

6.  Corporations,  Equal  Protkction  of. — Persons  do  not  lose  their  right 

to  equal  protection  guaranteed  by  the  Fourteenth  Amendment  to  the 
Federal  Constitution  when  they  form  themselves  into  a  coi*poration  under 
the  laws  of  California.     Id. 

7.  The   State   Possesses  No   Power  to  Wititdraw  Corporations  from 

THE  Gu  vranties  qy  THE  FEDERAL  CONSTITUTION.  Whatever  property 
a  corporation  lawfully  acquires  is  held  under  the  same  guaranties  which 
protect  the  i)roperty  of  natural  persons  from  six>liation.     Id, 

8.  Reserved  Power  to  Amend  Charters.— Under  the  reserved  {)ower  to 

amend,  alter,  or  repeal  the  laws  under  which  private  corporations  are 
formeii,  the  State  cannot  exercise  any  control  over  the  property  of  a  cor- 
poration, except  such  as  may  be  exercised  through  control  over  its  fran- 
chise, and  over  like  property  of  natural  persons  engaged  in  similar  business. 
Id. 

9.  Assessment  Judicial  in   Character.— The  proceeding  for  the  assess- 

ment of  property,  tiiat  is,  the  iiscertainment  of  its  value,  upon  evidence 
taken  is  judicial  in  its  cliaracter;  and  to  its  validity  the  law  authoriz- 
ing it  must  provide  some  kind  of  notice,  and  an  opportunity  to  be  heard 
respecting  it,  before  the  proceeding  becomes  final;  or  it  will  wwit  the 
essential  ingredient  of  due  process  of  law.  The  notice  may  be  given  by 
peri»onal  citation  or  by  statute.  It  is  usually  given  by  a  statute  pre- 
scribing a  time  and  place  where  i)arties  may  be  heard  before  boards  ap- 
pointed for  the  correction  of  errors  in  assessment.     /(/. 

10.  Franchise  Tax. — The  discrimination  in  taxation,  made  against  "rail- 
road and  other  qiiani  public  corporations,"  cannot  be  sustained  on  the 
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priaciple  of  a  franchise  tax.  Article  XIII.  of  the  State  Constitution,  in 
express  terms,  declares  a  franchise  to  be  property,  and  provides  that  it 
shall  be  taxed,  like  all  other  property,  **in  proportion  to  its  value."    Id. 

11.  Power  to  RKuaLATe  Commerce  Vested  in  Congress,  when  Exclu- 
sive, AND  when  the  Power  of  the  State  is  Concurrent.— When 
the  subject  upon  which  congress  can  act  under  this  power  is  national  in 
its  character,  and  admits  and  requires  uniformity  of  regulation  affecting 
alike  all  the  states,  then  the  power  is  in  its  nature  exclusive;  but  when 
the  subject  upon  which  the  power  is  to  act  is  local  iu  its  operation,  then 
the  power  of  the  state  is  so  far  concurrent  that  its  action  is  permissible 
until  congress  interferes  and  takes  control  of  the  subject.  Of  the  former 
class,  is  all  that  portion  of  commerce  with  foreign  countries  and  among 
the  states,  which  consists  in  the  carriage  of  persons  and  the  transporta- 
tion, purchase,  sale,  and  exchange  Of  commodities.  There  can  be  but 
one  rule  in  such  cases  for  all  the  states;  and  the  only  power  competent 
to  presenile  a  uniform  rule  is  one  which  can  act  for  the  whole  country. 
Of  the  latter  class,  are  all  those  subjects  which  can  be  best  regulated  by 
local  authority,  such  as  harbor  pilotage,  and  the  placing  of  buoys  and 
beacons  to  guide  ships  to  the  proper  channel  in  entering  bays  and  har- 
bors. Action  by  the  states  upou  such  subjects  is  not  considered  an 
encroachment  upon  the  power  of  the  general  government;  but  when 
congress  acts  with  respect  to  them,  the  authority  of  the  state  is  super- 
seded.    Pacific  Coast  S.  Co.  v.  Railroad  CommiHsionem,  253. 

12.  Limitation  upon  the  Power  of  the  Board  of  Railroad  Commis- 
S10NER.S  of  California  over  Transportation  of  Peksons  and  Mer- 
chandise,— The  state  board  of  railroad  commissioners,  although  it  is 
made  its  duty  by  the  constitution  of  California  to  establish  rates  of 
charges  for  transportation  of  passengers  and  freight  by  all  railroad, 
canal,  and  other  transportation  companies^  has  no  authority  to  interfere 
with  interstate  or  foreign  commerce.  Its  power  is  limited  to  tluit  com- 
merce which  is  purely  domestic.     Id. 

13.  When  Vessels  Carrvincj  Persons  and  Merchandise  between  Dif- 
ferent Ports  in  the  State  are,  and  when  They  are  not.  En- 
gag  kd  IN  Purely  Domestic  Commerce. — Vessels  carrying  persons  and 
merchandi^ie  between  different  ports  of  the  state  are  not  engaged  iu 
purely  domestic  commerce  when  the  persons  or  merchandise  are  in 
transit  to  or  from  other  states,  or  when  the  vessels  in  making  their 
voyages  between  the  ports  are  required  to  navigate  tlie  ocean  beyond  a 
marine  league  from  the  shore.  To  bring  the  transportation  within  the 
control  of  the  state  as  part  of  its  domestic  commerce,  the  subject  trans- 
ported must  be  within  the  entire  voyage  under  the  exclusive  jurisdiction 
of  the  state.     Id. 

14.  Power  "to  Scppress"  when  not  Power  "to  Punish."— A  grant  of 
power  to  a  city  "to  suppress  gaming  and  gambling  houses,"  includes  the 
power  to  suppress  "gaming;"  but  when  the  crime  of  gaming  is  defined 
an  I  the  piinislimoat  therefor  prcscribevl  by  the  law  of  the  state,  the  city 
is  not  authorized  to  suppress  any  game  not  prohibited  by  such  law; 
nor  to  punish  any  person  playing  thereat,  but  it  is  confine<l  to  the  use 
of  such  means  as  may  be  within  its  power  to  enforce  the  state  law  within 
its  limits.     Lee  Tong,  333. 
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15.  DrE  Process  of  Law. — A  person  arrested  and  Imprisoned  for  the  viola- 
tion of  a  void  ordinance  of  a  municipal  corporation  is  imprisoned  by  the 
8tat<*  without  due  process  of  law,  and  therefore  in  violation  of  the  funr< 
teenth  amendment,  an<l  may  be  discharged  therefrom  by  the  writ  of 
haheas  corjms  issued  from  the  proper  court  of  the  United  States.     Id. 

16.  The  Wallamet  River  a  Navigable  Water  of  the  United  States.— 
The  Wallamet  river,  though  wholly  within  the  state  of  Oregon,  hy 
means  of  its  connection  with  the  Columbia  river,  forms  a  highway  for 
interstate  and  foreign  commerce,  and  is  therefore  a  navigable  water  of 
tlie  United  States,  and  subject,  as  such,  to  the  control  of  congress.  Wed- 
If t met  Iron  liridyc  Co.  v.  Hatch,  643. 

17.  Navkjable  Wateks  in  Orfoon  are  Common  Highways.— The  act  of 
February  14,  1859  (1 1  Stat.  383),  admitting  Oregon  into  the  Union,  which 
declares  that  the  navigable  waters  therein  shall  be  **common  highways, 
and  forever  free"  to  the  citizens  of  the  United  States,  is  not  a  compact 
made  with  or  condition  imposed  upon  the  state  in  consideration  of  its 
admission  into  the  Union,  but  is,  so  far,  an  absolute  and  valid  regulation, 
made  by  congress  in  pursuance  of  its  power  over  the  navigable  waters  of 
the  United  States,  as  a  means  of  interstate  and  foreign  commerce,  which 
it  might  as  well  have  enacted  before  or  after  as  at  the  time  of  such  ad- 
mission.    Id. 

18.  Obstruction  to  "Common  Hiohway." — Congress,  by  the  act  of  1859, 
having  declared  the  Wallamet  river  '^a  common  highway,"  the  state  can 
not  authorize  any  one  to  build  a  bridge  across  the  same,  which,  under 
the  circumstances  of  the  case,  will  needlessly  impede  or  obstruct  the 
navi;;ation  thereof.     Id. 

19.  iNTEiiVAL  Navkjable  Waters,  Power  op  Congress  over. — Congress 
has  power,  under  its  authority  to  regulate  commerce  and  establish  post- 
roads,  to  control  for  those  purposes  the  internal  navigable  waters  of  the 
various  states.  As  soon  as  congress  legislates  in  regard  to  any  such 
navigable  waters,  its  power  becomes  exclusive,  and  the  states  can  not 
afterward  authorize  any  material  obstruction  to  their  navigation;  but  till 
congress  acts,  the  legislature  of  any  state  has  the  power  to  authorize  tlie 
obstruction  of  any  navigable  waters  within  its  borders,  by  the  erection 
of  bridged,  dams,  or  other  structures,  for  the  convenience  and  advantage 
of  commercial  intercourse.  Curdwdl  v.  Americofi  Biver  Bridgt  Co.^ 
662. 

20.  The  Act  of  Congress  Admitting  California  into  the  Union,  which 
provides  that  all  the  navigable  waters  within  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to 
the  citizens  of  the  United  States,  M-ithout  any  tax,  impost,  or  duty 
therefor,  it  would  seem,  should  be  regarded  as  a  valid  regulation  by 
congress  of  the  navigable  waters  of  California,  which  would  withdraw 
them  from  the  operation  of  state  legislation  authorizing  the  construction 
of  a  bridge  over  a  navigaV>le  stream,  such  as  the  American  river,  that 
would  utterly  destroy  its  navigability.     Id. 

21.  Thb  Case  of  Escabana  Co.  r.  Chicago,  107  U.  S.  679,  Commented  on, 
and  the  points  supposed  to  distinguish  it  from  that  case  pointed  out. 
Id. 

See  Nuisance. 
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CONTEMPT. 

IxjrNCTiON  TO  BE  Obeyed.— When  a  party  to  an  injunction  doubts  its 
extent  or  significance,  he  ought  not  to  disobey  or  disregard  it,  with  a 
view  of  testing  it  in  this  particular,  but  he  should  apply  to  the  court  for 
a  modification  or  construction  of  it.  }V,  F.  db  Co.  v.  0.  B.  ds  Nav.  Co.^ 
601. 

Punishment  for  Contempt.— In  a  proceeding  for  contempt  between 
the  parties  to  a  suit  for  disobedience  to  an  injunction,  causing  a  pecuniary 
loss  or  injury  to  the  party  instituting  the  proceeding,  the  court,  in  im- 
posing punishment  upon  the  wrong-doer,  may  do  so  for  the  benefit  of 
the  party  injured.     Id. 

CONTRACT. 

Mutual  and  Dependent  Undertakings. — The  undertakings  in  a  con- 
tract whereby  one  party  agrees  to  sell  and  deliver  an  article  to  another 
on  the  demand  of  such  other  at  a  certain  place  and  upon  the  payment 
by  him  of  a  certain  price  are  mutual  and  dependent,  but  before  either 
party  can  maintain  an  action  against  the  other  for  the  non-perform£^nce  of 
such  contract,  he  must  aver  and  show  an  offer  of  performance  on  his 
part  or  a  readiness  and  willingness  to  perform  according  to  the  circum- 
stances of  the  case.     Neis  y.  Yocum,  24. 

Demand,  Allegation  of. — Y.  agreed  to  sell  and  deliver  to  N.  and  B. 
at  a  certain  place,  for  a  certain  price,  a  certain  quantity  of  hops,  upon 
the  demand  of  said  N.  and  6.,  but  without  any  time  being  specified  in 
which  such  demand  should  be  made:  Held,  in  an  action  by  N.  and  B. 
against  Y.  for  the  non-delivery  of  the  hops,  that  an  allegation  that  the 
plaintiffs  had  demanded  the  hops  from  the  defendant  without  stating 
when  was  sufficient  on  general  demurrer;  and  that  an  allegation  that 
they  were  ready  and  willing  to  receive  and  pay  for  the  hops  without 
stating  when  or  where  was  also  sufficient.     Id. 

Allegation  of  Readiness  and  Willingness  to  Receive  and  Pay  for 
AN  Article. — Where  it  is  agreed  that  an  article  shall  be  delivered  to 
the  buyer  by  the  seller  at  a  certain  place  for  a  certain  price,  on  the  de- 
mand of  the  former,  and  the  demand  is  made  for  the  delivery  on  a  cer- 
tain day,  in  an  action  for  the  non-delivery  of  the  article  it  is  sufficient 
to  allege  that  he  was  ready  and  willing  to  receive  and  pay  therefor,  at 
the  time  and  place  appointed,  but  if  the  seller  has  the  article  at  such 
time  and  place,  in  such  action  tlie  buyer  must  also  allege  and  show  that 
he  then  and  there  off'ered  to  receive  and  pay  for  the  same.     Id. 

CONVEYANCES. 

Conveyance,  Consideration  fou. — A  conveyance  under  seal  is  prima 
facie  evidence  of  a  sufficient  consideration;  and  a  mere  stranger  to  the 
land  cannot  question  it.      W.  P.  H.  Aas.  v.  Lownsdcde,  106. 

Limitation  in  Section  5057  of  the  Revised  Statutes.— On  Septem- 
ber 6,  1871,  G.  and  wife  conveyed  block  67  in  Carter's  addition  to  Port- 
laud  to  C,  and  on  August  11,  1875,  conveyed  the  same  to  the  West 
Portland  Homestead  Association,  and  on  February  19,  1878,  L.  was  ap- 
pointed the  assignee  in  bankruptcy  of  C,  and  on  March  27,  1883,  was 
about  to  sell  said  block,  as  said  assignee,  when  said  West  Portland  Home- 
stead Association  brought  suit  against  said  assignee  to  enjoin  said  sale, 
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alleging  that  the  conveyance  to  C.  was  a  mistake:  Hdd^  that  under  sec- 
tion .'K).')?  of  the  reTised  -statutes  the  suit  was  barred  by  lapse  of  time, 
uiile<ut  the  mistake  was  not  discovered  until  within  two  years  next  be- 
fore the  commencement  of  the  suit,  which  did  not  appear  to  be  the  case. 
Id, 

3.  Cl/m'd  on  Title. — In  1871,  sundry  persons,  who  were  owners  in  common 

of  a  tract  of  laud,  laid  out  thereon  a  Carter's  addition  to  Portland,  and 
partitioned  tlie  same  among  themselves  by  deed,  de:*ipiating  therein 
the  blocks  and  lots  allotteil  to  each,  among  which  was  l>]ock  ()7,  allotted 
to  Cliarles  M.  Carter;  the  <lee<l  of  partition  was  recorded,  but  the  plat 
\ia.-4  not;  shortly  after,  L.  F.  CIrover  and  wife,  who  were,  parties  to  this 
partition  deed,  laid  out  an  addition  to  this  Carter's  addition  on  a  tract 
of  land  l>eIonging  to  said  wife  and  lying  immediately  south  of  said  first 
Biirvtiv,  and  numbered  one  of  the  blocks  therein  67 — said  Charles  M. 
Cart<>r  having  in  the  mean  time  changed  the  designation  of  the  lirst  block 
67  to  that  of  Park  block,  and  set  it  apart  for  public  use  as  such;  and 
tliereup<m  the  parties  to  lioth  surveys  united  in  executing  a  common  plat 
of  them  as  Carter's  addition  to  Portland,  in  which  the  first  block  67  was 
dcHijnated  as  a  park  block  and  the  second  one  by  that  numljer;  in  1875 
(j  rover  and  wife  conveyed  block  67  in  the  second  survey  to  the  plaintiff, 
and  on  February  19,  187H,  the  defendant  was  appointed  by  tliis  court 
asrii^rnee  in  bankruptcy  of  the  estate  of  said  Carter,  and  within  less  than 
a  year  b^-fore  the  commencement  of  this  Buit  aet  up  a  claim  to  the  prop- 
erty, as  such  assignee,  under  the  deed  to  Carter,  and  was  proceeding  to 
sell  tlie  same;  the  bankrupt  never  claimed  the  property,  and  the  plaint- 
iff and  its  grantors  have  always  paid  the  taxes  thereon:  Udd^  1.  That 
it  was  a  ca^e  of  latent  ambiguity  in  the  deed  to  Carter  arising  out  of  the 
8nlme(pient  circumstances,  which  the  plaintiff  was  entitled  to  explain  by 
showing  that  it  was  not  the  intention  of  the  parties  thereto  to  convey 
the  second  block  67,  anfl  that  it  appeared  from  the  facts  that  the  plaint- 
iff had  the  legal  title  to  the  property,  and  was  not  precluded  bj^  the  cir- 
cumstances from  asserting  it  in  this  suit;  2.  That  the  defendant,  under 
tlie  circumstances,  has  color  of  title  to  the  property,  and  if  he  were 
allowed  to  sell  it,  he  would  thereby  cast  a  cloud  upon  the  plaintiff's 
title,  and  therefore  equity  will  restrain  him  by  injunction  from  so  doing; 
3.  That  if  section  5057  of  the  revised  statutes  is  applicable  to  the  case, 
thi«  suit  is  not  barred  by  it,  because  it  is  only  brought  to  prevent  the 
threatened  wrongful  sale,  and  therefore  the  right  to  sue  did  not  accrne 
until  the  defendant  undertook  to  sell  the  premises,  and  did  some  act  in 
pursuance  of  such  purpose.     Id, 

4.  Conveyance  to  Husband  and  Wife. — At  the  common  law  a  conveyance 

to  husband  and  wife,  as  such,  made  them  tenants  by  entirety;  and 
neither  could  dispose  of  the  estate  thus  conveyed  without  the  consent  of 
the  other;  but  upon  the  death  of  either,  the  survivor  was  the  sole  owner 
of  it.     Myers  v.  Wed,  13'2. 

5.  Idem. — Prior  to  June,  1803,  if  then,  or  even  since,  this  common-law  rule 

was  not  changed  or  modified  in  Oregon.     Id. 

6.  Law  of  t>ie  State. — Tlie  common  and  statute  law  of  the  state,  as  ex- 

pountk'd  by  the  settled  decisions  of  its  highest  court,  furnish  the  rules 
that  govern  the  descent  and  alienation  of  real  property  therein,  and 
■^e  effev't  and  construction  to  be  given  to  conveyances  thereof.     Id, 
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7.  QprrrLAiM  or  Deed  of  Bargain  and  Sale. — A  quitclaim  or  deed  of 

bargain  and  sale  by  an  occupant  of  the  public  land  iu  Oregon  before  he 
became  a  settler  thereon,-  under  the  donation  act,  passed  only  the  posses- 
sion, and  does  not  affect  an  after-acquired  estate  in  the  same  premises 
under  the  donation  act  or  otherwise.     Id. 

8.  Pcrchase  of  Adverse  Title  by  Co-tenant. — In  the  case  of  a  co-ten- 

ancy arising  by  descent,  devise,  or  one  conveyance,  the  purchase  of  an 
adverse  title  by  one  of  the  co-tenants  will  generally  inure  to  the  benetit 
of  the  other  tenants;  but  in  the  case  of  a  mere  tenancy  in  common,  this 
depends  upon  the  circumstances  of  the  case,  as  that  the  co-tenant  used 
the  co-tenaucy  or  the  title,  right,  or  claim  under  which  it  exists  or  is 
claimed  to  exist  to  acquire  such  adverse  title.     /(/. 

9.  Idem — By  Tenant  for  Life. — A  purchase  by  a  tenant  for  life  of  an  ad- 

verse title  will  inure  to  the  benefit  of  the  remaiudemian.     Id. 

10.  Falsa  Demonstratio. — Where  the  description  in  a  deed  appears  to  be 
true  in  part  and  false  in  part,  and  it  can  be  ascertained  from  references 
in  the  deed  to  other  contemporary  documents  and  extrinsic  attending 
facts  which  part  is  false,  so  much  of  the  description  as  is  false  must  be 
rejected.     Ilamm  v.  San  Francisco,  31. 

11.  Construction  by  Acts  of  Parties. — Where  the  parties  to  a  deed,  by 
their  subsetjuent  acts,  have  given  a  practical  construction  to  a  deed, 
having  in  some  particulars  a  false  or  indefinite  description,  such  prac- 
tical construction  by  the  parties  themselves  will  be  considered  by  the 
court  in  construing  the  doubtful  clause.     Id. 

12.  Cask  in  Judgment. — A  conveyance  described  the  land  conveyeil  by  ref- 
erence to  a  deed,  bearing  a  particular  date,  recorded  on  a  particular  page 
of  a  public  record.  Upon  reference  to  the  page  of  the  record,  a  deed 
between  the  parties  was  found,  but  bearing  a  different  date  from  the  one 
described.  So  that  either  the  date  or  the  page  of  the  record  was  false. 
On  the  preceding  pa^,  facing  the  page  mentioned  in  the  description, 
was  found  the  record  of  a  deed  between  the  same  parties  for  the  proper 
amount  of  land,  bearing  the  proper  date,  and  in  all  other  particulars 
correct;  and  by  reference  to  the  deed  bearing  the  proper  date,  and  to 
other  transactions  surrounding  the  one  in  question,  referrefl  to  in  the 
deed  to  be  construed,  it  appeared  that  the  false  particular  in  the  deed 
was  the  number  of  the  page  of  the  record  referred  to:  Held,  that  the 
page  mentioned  in  the  description  should  be  rejected  as  false;  and  the 
promises  conveyed  ascertained  from  the  remaining  portions  of  the  de- 
scription.    Id. 

13.  Association,  Members  of,  and  Interest  therein. — Where  W.,  by 
deed,  conveyed  certain  real  estate  to  "an  association  of  persons,"  with- 
out naming  all  of  the  persons  who  composed  that  association  at  the  date  of 
the  deed,  the  court  will,  upon  issues  raised  thereon,  inquire  into  and  de- 
termine who  composed  the  association  at  the  time  of  the  conveyance  to  it, 
and  the  interest  which  each  member  of  the  association  took  in  the  prop- 
erty conveyed  to  the  association.     Prait  v.  Cat.  Mining  Co.,  354. 

14.  Presumptions  Arising  from  a  Deed  may  be  Overcome  by  evidence, 
clear  and  convincing,  contradicting  such  presumptions.     Id, 

16.  Parties,  Conduct  and  Acttion  of. — The  contemporaneous  and  subse- 
quent action  of  parties  in  disposing  of  property  in  which  they  are  jointly 
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intercRted  may  be  considered  as  illustrating  and  evincing  their  under- 
standing of  their  rights  and  interests  in  that  property  at  the  time  such 
interests  were  acquired  therein.     Id, 

COPYRIGHT. 

1.  Printed   Copy   of  Titlic  of   Book,  etc.— The  "printed"  copy  of  the 

title  of  a  book  or  otiier  article,  required  by  section  495G  of  the  revised 
statutes  to  be  delivered  or  mailed  to  the  librarian  of  congress,  may  be 
**  printed "  with  a  pen  as  well  as  type,  with  or  without  the  aid  of 
tracing-paper.     Cfiajmian  v.  Fen-y,  395. 

2.  Deposit  of  Copie.s  op  Work  with  Librarian. — The  copies  of  a  copy- 

right work  required  by  section  4959  of  the  revised  statutes  to  be  de- 
posited with  the  librarian  of  congi-ess  within  ten  days  after  publication, 
may  be  so  deposited  after  the  printing  of  the  work  and  l>efore  its  formal 
publication.     Id. 

3.  Copyright  of  Map,  Infringement  of. — It  is  difficult  to  say,  in  some 

cases,  what  constitutes  an  infringement  of  the  copyright  of  a  map,  but 
where  the  subsequent  map  appears  to  have  been  substantially  copie*! 
from  the  prior  one,  without  alteration  or  revision,  except  in  scale  and 
color,  there  is  clearly  an  infringement,  which  authorizes  a  court  of 
equity  to  enjoin  the  sale  of  such  infringing  map,  and  to  require  the  pub- 
lisher to  account  for  the  profits  arising  from  the  sale  thereof.     Id. 

CORPORATIONS. 

1.  Powers  of  a  Municipal  Corporation. — Apart  from  the  few  faculties 

incident  to  the  existence  of  a  municipal  corporation,  such  as  the  capacity 
to  sue  and  be  sued  and  have  a  common  seal,  it  has  no  power  to  do  any 
act  except  such  as  are  essential  to  the  plain  purpose  of  its  creation  or  are 
authorized  by  the  express  provisions  of  its  charter  or  a  clear  or  necessary 
implication  therefrom.     Lee  Tony^  333. 

2.  Power  "to  SrppRE.'is"  when  not  Power  **to  Punish."— A  grant  of 

power  to  a  city  "  to  suppress  gaming  and  gambling  houses,"  includes  the 
power  to  suppress  "gaining;"  but  when  the  crime  of  gaming  is  defined, 
and  tlie  punishment  therefor  prescribed  by  the  law  of  the  state,  the  city 
is  not  authorized  to  suppress  any  game  not  prohibited  by  such  law;  nor 
to  punibh  any  person  playing  thereat,  but  it  is  confined  to  the  use  of 
such  means  as  may  be  within  its  power  to  enforce  the  state  law  within 
its  limits.     Id, 

3.  Due  Process  of  Law. — A  person  arrested  and  imprisoned  for  the  viola- 

tion of  a  void  ordinance  of  a  municipal  corporation  is  imprisoned  by  the 
state  without  due  process  of  law,  and  therefore  in  violation  of  the  four- 
teenth amendment,   and  may  be  discharged  therefrom  by  the  writ  of 
habeas  corpus  issued  from  the  proper  court  of  the  United  States.     Id. 
See  Constitutional  Law. 

COURTS-MARTIAL. 
1.  Court-martial — Jurisdiction. — A  court-martial  has  exclusive  jurisdic- 
tion to  try  a  party  duly  enlisted  in  the  army,  for  the  military  offense  of 
desertion.     In  re  Arm  WkiUy  49. 
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2.  Desertion — Statute  of  Limitations. — The  limitation  prescribed  for  the 

trial  and  punishment  of  the  ofTeirse  of  desertion  by  the  one  hundred  and 
third  article  of  war  is  matter  of  defense,  and  the  tribunal  having  juris- 
diction to  try  the  charge  of  desertion  is  the  tribunal  having  jurisdiction 
to  determine  whether  the  bar  of  the  statute  has  attached  or  not.     Id. 

3.  Same — Civil  CorRTS  Have  No  Jurisdiction  to  interfere  with  the  mili- 

tary tribunals,  while  proceeding  regularly  in  the  exercise  of  their  juris- 
diction to  try  parties  accused  of  desertion  from  the  army.     Id. 

CRIMINAL  LAW. 

1.  Breaking  into  Post-office,  etc. — Section  6478  of  the  revised  statutes, 

which  provides  for  the  punishment  of  any  person  who  breaks  into  a 
building  used  in  part  as  a  post-office,  ^ith  intent  to  commit  larceny 
therein,  interpreted  as  if  it  read  **with  intent  to  commit  larceny  in  the 
part  of  said  building  used  as  a  post-otiice;"  and  a  demurrer  sustained  to  an 
indictment  drawn  upon  said  section  in  the  words  thereof,  because  in 
eflfect  it  charged  that  the  breaking  was  done  with  the  intent  to  commit 
larceny  anywhere  in  the  building.     U.  S.  v.  CamjibeM^  20. 

2.  Officer  of  the  United  States. — A  deputy  marshal  is  an  officer  of  the 

United  States  within  the  purview  of  section  5398  of  the  revised  statutes; 
and  so  is  the  keeper  of  a  state  jail  to  whose  custody  a  person  is  committed 
by  legal  process  issued  by  a  United  States  court  or  judicial  officer,  with 
the  consent  of  the  state.     U.  S.  v.  Martin,  90. 

3.  Commissioner  of  the  Circuit  Court. — A  commissioner  of  the  circuit 

court  when  engaged  under  section  1014  of  the  revised  statutes  in  causing 
the  arrest  or  imprisonment  or  holding  to  answer  any  person  charged 
with  the  commiifsion  of  a  crime  against  the  United  States,  acts  as  a  com- 
mitting magistrate,  and  must  proceed  according  to  the  law  of  the  state 
in  similar  coses.     Id. 

4.  Order  to  Bring  Prisoner  into  Court.— Section  1030  of  the  revised 

statutes  does  not  apply  to  proceedings  before  such  commissioners  acting 
under  the  authority  of  said  section  1014;  and  it  is  doubtful  if  a  jailer 
having  a  prisoner  in  custody  for  trial  in  the  circuit  or  district  court  is 
obliged  to  bring  or  send  him  into  court  or  deliver  liim  to  the  marahal  for 
that  purpose  without  a  written  order  to  that  effect.     Id. 

5.  Lecjal  Process  under  Section  5398. — Under  the  Oregon  code  of  criminal 

procedure,  sections  402,  403,  and  at  common  law,  it  is  sutlicient  in  a 
commitment  to  designate  the  crime  involved  in  killing  a  human  being  with 
malice  aforethought  generally  as  "murder,"  and  therefore  a  commit- 
ment issued  by  a  commissioner  of  the  circuit  court  in  and  for  said  state, 
directed  to  the  keeper  of  a  county  or  town  jail  therein,  and  requiring 
him  to  receive  and  safely  keep  a  person  therein  named  and  charged  upon 
the  oath  of  another  with  the  crime  of  **  murder,"  until  discharged  by  due 
course  of  law,  is  legal  procens,  within  the  meaning  of  that  term  as  used  in 
the  latter  clause  of  said  section  5398;  aiid  resistance  to  the  execution 
thereof,  as  by  taking  such  person  out  of  such  jail  or  the  cu8to<ly  of  such 
jailer  without  his  consent,  is  a  violation  of  such  section.     Id. 

6.  Information— Penalty  Provided  in  Section  2184  of  the  Revised 

Statutes.— Section  2184  of  the  revised  statutes  (section  2  of  the  act  of 
August  18,  1856,  11  Stat.  80)  is  in  legal  effect  a  prohibition  against  any 
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person  who  has  beeu  removed  from  the  Indian  country  retnmiug  thereto, 
and  the  penalty  therein  provided  for  its  violation  may  be  enforced  by  in- 
dictment or  information.     U.  S.  v.  Ilorcardy  155. 

7.  Remedy  Given  by  Section  2124  of  the  Revised  Statutks. — Section 

2124  of  the  revised  statutes  ought  to  be  construed  as  only  applicable  to 
penalties  imposed  by  the  act  of  June  30,  1834  (4  Stat  729),  of  which  it 
is  a  part;  but  if  considered  applicable  at  all  to  section  2184,  trnpra,  as 
being  included  in  title  28  of  the  revised  statutes,  the  remedy  therein 
provided  for  the  enforcement  of  the  penalty  for  returning  to  an  Indian 
reservation  is  not  exclusive  of  the  common-law  remedy  by  indictment  or 
information,  but  only  cumulative.     Id. 

8.  Cutting  Timber  on  the  Public  Lands.— Section^4  of  the  act  of  June  3, 

1878  (20  Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  public 
lands  with  intent  to  dispose  of  the  same;  but  the  proviso  thereto  permits 
a  settler  under  the  pre-emption  and  homestead  acts  to  clear  his  claim  as 
fast  as  the  same  is  put  under  cultivation,  and  the  timber  cut  in  the  course 
of  such  clearing  may  be  disposed  of  by  the  settler  to  the  best  advantage. 
U.  S.  V.  Willianuf,  374. 

9.  Idem.— But  if  such  settler  cuts  timber  on  his  claim  with  the  intent  to 

dispose  of  the  same,  and  not  merely  as  a  means  of  preparing  the  land  for 
tillage,  he  is  a  wilful  trespasser,  and  is  liable  accordingly.     Id. 

10.  DAMAGE.S  FOR  CuTTiNO  TiMBEB. — The  measure  of  damages  in  an  action 
for  cutting  timber  on  the  public  lands,  in  case  the  trespass  is  inadvertent 
and  not  wilful,  is  the  value  of  the  timber  in  the  tree;  but  where  the  tres- 
pass is  wilful,  the  value  of  the  labor  put  upon  it  by  the  trespasser  must 
be  added  to  the  value  in  the  tree,  with  interest  thereon  in  eitlier  case. 
Id. 

11.  Tkkspa.ss  by  Mistake. — The  defendant  claimed  to  have  taken  up  a 
homestead  on  the  north-west  quarter  of  section  22  of  township  19,  and 
while  intending  to  cut  saw-logs  thereon  with  intent  to  dispose  of  the 
same,  did  by  mistake  cut  said  logs  on  the  north-east  quarter  of  said  sec- 
tion: hMt  that  if  the  defendant  had  cut  the  logs  on  the  north-west 
quarter  as  he  intended,  it  would  have  been  a  wilful  trespass,  and  there- 
fore his  mistake  was  immaterial,  and  he  was  liable  to  the  United  States 
for  the  value  of  said  logs  as  a  wilful  trespasser.     Id. 

12.  Obstructing  the  Pas.saoe  of  the  Mail. — The  defendant  and  others, 
discharged  railway  laborers,  to  the  number  of  one  hundred  and  fifty, 
assembled  at  Pendleton,  Oregon,  and  by  threats  of  violence  prevented 
the  daily  train  of  the  Oregon  Railway  and  Navigation  Company,  includ- 
ing the  mail-car  with  the  United  States  mail  therein,  from  proceeding  to 
Portland,  because  the  conductor  would  not  permit  tliem  to  ride  thereon 
to  Portland  free  of  charge,  on  the  ground  that  they  had  no  money,  and 
the  company  having  "passed  them  up"  ought  to  "pass  them  down;" 
and  for  the  same  reason  and  by  the  same  means  prevented  the  conductor 
from  detaching  said  mail«car  from  said  train  and  sending  it  to  Portland 
with  the  United  States  mail  therein.  Ueld,  that  whether  the  company 
was  under  any  legal  obligation  to  carry  the  defendant  to  Portland  free 
of  chai'ge  or  not,  he  had  no  right  to  prevent  the  conductor  from  sending 
the  mail-car  on  to  Portland,  as  he  did;  and  that  the  conduct  of  the  de- 
fendant and  his  associates  being  unlawful  and  necessarily  causing  the 
passage  of  the  mail  to  be  obstructed,  the  law  imputes  to  him  an  icten- 
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tion,  whatever  the  primary  purpose  of  his  conduct  was,  to  cause  such 
obstruction,  and  therefore  ho  is  guilty  of  obstructing  and  retarding  the 
passage  of  the  mail,  contrary  to  section  3995  of  the  revised  statutes. 
U.  S.  V.  Kane,  614. 
13;  Passes  GER  on  Train. — A  person  who  is  entitled  to  travel  on  a  railway 
car  may  go  upon  the  same  peacefully,  and  remain  therein  until  he  arrives 
at  his  destination;  and  if  the  conductor  undertakes  to  put  him  off,  on 
the  ground  that  he  is  not  entitled  to  travel  thereon,  he  may  resist  force 
with  force;  but  if  the  conductor  stops  the  train  on  his  account,  and  un- 
dertakes to  detach  the  mail-car  therefrom  and  send  it  on  with  the  mail, 
he  has  no  right  to  prevent  him  from  so  doing,  and  if  ho  does,  his  act  is 
unlawful.     Id, 

DECREE. 

1.  Rks  Judicata. — The  decree  of  a  competent  court  in  a  suit  to  enforce  the 

right  of  a  grantee  against  the  grantors,  in  an  instrument  admitted  by 
both  the  plaintiff  and  defendants  to  have  been  intended  to  operate  as  a 
mortgage,  determines  the  rights  of  the  parties  thereto  and  thereunder, 
so  that  either  they  or  their  privies,  as  against  each  other,  are  estopped 
to  say  or  allege  aught  to  the  contrary.     Tillon  v.  Barrdl,  84. 

2.  Final  Decree — Modification  or.— During  the  term  the  court  may  mod- 

ify, supplement,  or  supersede  a  final  decree  in  any  case;  and  while  it  is 
more  orderly  and  convenient  to  state  in  the  second  decree  how  far  or  in 
what  respect  it  is  intended  to  effect  the  first  one,  still  this  is  not  actually 
necessary;  and  it  will  be  presumed  that  in  giving  the  second  decree  the 
court  intended  to  modify  the  first  one,  in  so  far  as  they  differ,  unless  the 
circumstances  plainly  indicate  the  contrary.     Id. 

3.  Decree  and  Execution  thereon. — ^An  execution  directing  the  sale  of 

mortgaged  premises  to  satisfy  the  debt  of  the  mortgagee  must  be  based 
upon  a  decree,  which  is  suflEiciently  indicated  therein;  but  although  there 
is  a  variance  between  the  latter  and  the  former  as  to  the  date  of  the  de- 
cree, the  execution  and  sale  thereon  is  valid,  in  favor  of  any  person 
claiming  thereunder,  if  it  plainly  appears  to  the  court  upon  a  view  of  all 
the  facts  that  the  execution  was  in  fact  issued  upon  the  decree  in  ques- 
tion, and  for  its  enforcement.     Id. 

4.  Two  SiMiiJiR  Decrees  in  a  Case. — Two  decrees,  purporting  to  be  final, 

were  given  in  L.  v.  B.^  within  three  days  of  each  other,  directing  the 
sale  of  mortgaged  premises,  and  differing  only  in  the  mode  of  describing 
the  same — the  first  one  describing  them  by  parcels,  and  the  second  one 
by  the  same  parcels  and  as  a  whole:  Held,  that  said  decrees  were  in 
legal  effect  and  operation  identical,  and  an  execution  might  properly 
issue  upon  either  of  them.     Id. 

DEMURRER. 
1.  Breaking  into  Post-office,  etc.— Section  5478  of  the  revised  statutes, 
which  provides  for  the  punishment  of  any  person  who  breaks  into  a 
building  used  in  part  as  a  post-ofiice,  with  intent  to  commit  larceny 
therein,  interpreted  as  if  it  read  "  with  intent  to  commit  larceny  in  the 
part  of  said  building  used  as  a  post-office;"  and  a  demurrer  sustained  to 
an  indictment  drawn  upon  said  section  in  the  words  thereof,  because  in 
effect  it  charged  that  the  breaking  was  done  with  the  intent  to  commit 
larceny  anywhere  in  the  building.  United  States  v.  Campbtll^  20. 
44 
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2.  Spfx!IAL  Demurrer.— Under  the  Oregon  code  of  civil  procedure  special 
demurrers  are  not  allowed;  but  if  the  allegations  of  a  pleading  are  open 
to  the  objection  of  indefiniteness  or  uncertainty,  the  remedy  is  by  mo- 
tion, under  section  84  of  the  code,  to  make  the  same  more  definite  and 
certain.     Neia  v.  Yocum^  24. 

DUE  PROCESS  OF  LAW. 
See  Constitutional  Law. 

EMINENT  DOMAIN. 
Lee  Public  Lands. 

EQUITY. 

1.  Res  Judicata, — The  decree  of  a  competent  court  in  a  suit  to  enfoi-ce  the 

right  of  a  grantee  against  the  grantors,  in  an  instniraent  admitted  by 
both  the  plaintiff  and  defendants  to  have  been  inteudeil  to  operate  as  a 
mortgage,  determines  the  rights  of  the  parties  thereto  and  thereunder, 
so  that  either  they  or  their  privies,  as  against  each  other,  are  estopped 
to  say  or  allege  aught  to  the  contrary.     Tilton  v.  Barrell,  84. 

2.  Final   Decree — Modification    of. — During  the  term  the  court  maV 

modify,  supplement,  or  supersede  a  final  decree  in  any  case;  and  while 
it  is  more  orderly  and  convenient  to  state  in  the  second  decree  how  far 
or  in  what  respect  it  is  intended  to  effect  the  first  one,  still  this  is  not 
actually  necessary;  and  it  will  be  presumed  that  in  giving  the  second 
decree  the  court  intended  to  modify  the  first  one,  in  so  far  as  they  differ, 
unless  the  circumstances  plainly  indicate  the  contrary.     Id, 

3.  Decree  and  Execution  thereon. — An  execution  directing  the  sale  of 

mortgaged  premises  to  satisfy  the  debt  of  the  mortgagee  must  be  based 
upon  a  decree,  which  is  sufficiently  indicated  therein;  but  although  there 
is  a  variance  between  the  latter  and  the  former  as  to  the  date  of  the  de- 
cree, the  execution  and  sale  thereon  is  valid,  in  favor  of  any  person 
claiming  thereunder,  if  it  plainly  appears  to  the  court  upon  a  view  of  all 
the  facts  that  the  execution  was  in  fact  issued  upon  the  decree  in  qnes* 
tign,  and  for  its  enforcement.     Id. 

4.  Two  Similar  Decrees  in  a  Case, — Two  decrees,  purporting  to  be  final, 

were  given  in  L,  v.  5.,  within  three  days  of  each  other,  directing  the 
sale  of  mortgaged  premises,  and  differing  only  in  the  mode  of  describing 
the  same — the  first  one  describing  them  by  parcels,  and  the  second  one 
by  the  same  parcels  and  as  a  whole:  Hdd^  that  said  decrees  were  in 
legal  effect  and  operation  identical,  and  an  execution  might  properly 
issue  upon  either  of  them.     Id, 

5.  Plea  in  Equity.— A  plea  of  the  statute  of  limitations  to  a  bill  in  equity 

is  a  pure  plea,  and  need  not  be  accompanied  by  an  answer,  unless  the 
defense  is  anticipated  by  the  bill  and  some  equitable  circumstance  is 
alleged  therein  for  the  purpose  of  avoiding  the  statute.  West  PortlanO 
Homestead  Association  v.  Lowjisdale,  106. 

6.  Limitation  in  Section  6057  of  the  Revised  Statftesl — On  Septem- 

ber 6,  1871,  G.  and  wife  conveyed  block  67  in  Carter's  addition  to  Port- 
land to  C,  and  on  August  11,  1875,  conveyed  the  same  to  the  West 
Portland  Homestead  Association,  and  on  February  19,  1878,  L.  was  ap- 
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pointed  the  assignee  in  bankruptcy  of  C,  and  on  March  27,  1S83,  was 
about  to  sell  said  block,  as  said  assignee,  when  said  West  Portland  Home- 
stead Association  brought  suit  against  said  assignee  to  enjoin  said  sale, 
alleging  that  the  conveyance  to  C.  was  a  mistake:  Ildd^  that  under  sec- 
tion'oOd7  of  the  revised  statutes  the  suit  was  barred  by  lapse  of  time, 
unless  the  mistake  was  not  discovered  until  within  two  years  next  be- 
fore the  commencement  of  the  suit,  which  did  not  appear  to  be  the  case. 
Id. 

7.  Cloud  on  Title. — In  1871,  sundry  persons,  who  were  owners  in  common 
of  a  tract  of  land,  laid  out  thereon  a  Carter's  addition  to  Portland,  and 
partitioned  the  same  among  themselves  by  deed,  designating  therein 
the  blocks  and  lots  allotted  to  each,  among  which  was  block  67,  allotted 
to  Charles  M.  Carter;  the  deed  of  partition  was  recorded,  but  the  plat 
was  not;  shortly  after,  L.  F.  Grover  and  wife,  who  were  parties  to  this 
partition  deed,  laid  out  an  addition  to  this  Carter's  addition  on  a  tract 
of  land  belonging  to  said  wife  and  lying  immediately  south  of  said  first 
survey,  and  numbered  one  of  the  blocks  therein  67 — said  Charles  M. 
Carter  having  in  the  mean  time  changed  the  designation  of  the  iirst  block 
67  to  that  of  Park  block,  and  set  it  apart  for  public  use  as  such;  and 

«  thereupon  the  parties  to  both  surveys  united  in  executing  a  common  plat 
of  them  as  Carter's  addition  to  Portland,  in  which  the  first  block  67  was 
designated  as  a  park  block,  and  the  second  one  by  that  number;  in  1875 
Grover  and  wife  conveyed  block  67  in  the  second  survey  to  the  plaiutilf, 
and  on  February  19,  1878,  the  defendant  Mas  appointed  by  this  court 
assignee  in  bankruptcy  of  the  estate  of  said  Carter,  and  within  less  than 
a  year  before  the  commencement  of  this  suit  set  up  a  claim  to  the  prop- 
erty, as  such  assignee,  under  the  deed  to  Carter,  and  was  proceeding  to 
sell  the  same;  the  bankrupt  never  claimed  the  property;  and  the  plaint- 
iff and  its  grantors  have  always  paid  the  taxes  thereon:  //(/(/,  1.  That 
it  was  a  case  of  latent  ambiguity  in  the  deed  to  Carter  arising  out  of  the 
subsequent  circumstances,  which  the  plaintiff  was  entitled  to  explain  by 
showing  that  it  was  not  the  intention  of  the  parties  thereto  to  convey 
the  second  block  67,  and  that  it  appeared  from  the  facts  that  the  plaint- 
iff had  the  legal  title  to  the  property,  and  was  not  precluded  by  the  cir- 
cumstance from  asserting  it  in  this  suit;  2.  That  the  defendant,  under 
the  circumstances,  has  color  of  title  to  the  property,  and  if  he  were 
allowed  to  sell  it,  he  would  thereby  cast  a  cloud  upon  the  plaintiff's 
title,  and  therefore  equity  will  restrain  him  by  injunction  from  so  doing; 
3.  That  if  section  5057  of  the  revised  statutes  is  applicable  to  the  case, 
this  suit  is  not  barred  by  it,  because  it  is  only  brought  to  prevent  the 
threatened  wrongful  sale,  and  therefore  the  right  to  sue  did  not  accrue 
until  the  defendant  undertook  to  sell  the  premises,  and  did  some  act  in 
pursuance  of  such  purpose.     Id. 

8.  Conveyance,  Consideration  for. — A  conveyance  under  seal  is  prima 

facie  evidence  of  a  sufficient  consideration;  and  a  mere  stranger  to  the 
laud  cannot  question  it.     Id. 

9.  Case  in  Judgment.— G.  and  C.  were  tenants  in  common  of  a  tract  of 

land  which  was  surveyed  and  platted  as  Carter's  addition  to  Portlau  i, 
and  then  partitioned  between  tenants  in  common  by  mutual  convey- 
ances, the  one  to  C.  containing  a  small  park  for  the  purpose  of  equaliz- 
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ing  the  partition,  described  therein  as  block  67,  and  afterwards  changed 
said  survey  so  as  to  mateiially  diminish  said  park;  and  at  the  same  time 
G.  surveyed  a  tract  of  land  adjoining  the  tract  held  in  common  into  lots 
and  blocks,  and  together  with  his  co- tenants  platted  the  two  tracts  as 
one  Carter's  addition,  and  duly  acknowledged  and  recorded  the  same, 
with  a  block  nun^bered  67  in  the  G.  tract,  and  the  small  park  aforesaid 
not  numbered:  HehU  that  the  conveyance  to  C.  of  the  park  as  block  67 
did  not  affect  the  block  67  aften^ards  laid  off  in  the  G.  tract,  and  that 
the  assignee  in  bankruptcy  of  C.  had  no  right,  interest,  or  equity  therein, 
and  sliould  be  enjoined  at  the  suit  of  G/s  grantee  from  selling  the  same  as 
the  property  of  C,  and  thereby  casting  a  cloud  on  such  grantee's  title 
thereto.     I(L 

10.  JcRisDicrioN — Fraud. — The  United  States  courts  have  jurisdiction  to 
vacate  a  patent  to  lands,  in  a  proper  case,  on  the  ground  of  fraud.  V.  S, 
V.  White.  125. 

11.  Fraud  in  Procurino  Patent. — The  frauds  for  which  courts  will  set 
aside  a  patent,  gi^anted  by  the  United  States  in  the  regular  course  of 
proceedings  in  the  land  office,  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined,  upon  which  the  patent  issued;  and  not 
fraud  consisting  of  perjury  in  tlie  matter  on  which  the  determination 
was  made.     Id. 

12.  Perjcry  and  Fal.se  Testimony  in  the  proceeding,  by  means  of  which  a 
patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the 
matter  tried  and  determined  in  the  land  office,  within  the  meaning  of 
the  rule,  and  a  patent  will  not  be  set  aside  on  that  ground  alone.     Id. 

13.  Perjury— Injury. — Where  no  pecuniary  injury  to  the  United  States  is 
shown  by  the  bill,  and  it  does  not  appear  that  there  is  any  other  right 
in  the  land  against  the  government,  whether  a  court  of  equity  should 
set  aside  a  patent  obtained  on  false  testimony,  if  otherwise  proper, 
quitre.     Id. 

14.  Return  of  Purchase  Money. — Where  the  United  States  file  a  bill  to 
set  aside  a  patent,  on  the  ground  that  it  was  obtained  upon  false  testi- 
mony, they  should  at  least  offer  to  return  the  purchase  money  paid  by 
the  patentee  for  the  land.     Id. 

1.").  Equity. — When  the  United  States  come  into  a  court  of  equity  asking 
equity,  like  a  private  person,  they  should  do  equity.     Id, 

16.  Forfeiture— Equity.— Courts  of  equity  never  enforce  penalties  or  for- 
feitures.    Id. 

17.  Forfeitures. — If  the  United  States  desire  to  enforce  the  penalties  and 
forfeitures  imposed  by  section  2202  of  the  revised  statutes  for  obtaining 
a  patent  to  land  upon  false  affidavits,  they  must  do  so  by  a  proper  proceed- 
ing at  law,  where  the  party  will  be  entitled  to  a  trial  of  the  charge  by  a 
jury.     /(/.    • 

18.  Mistake  in  Policy,  Correction  of,  in  Equity.— The  owners  of  a  ware- 
house being  indebted  to  the  plaintiff,  agreed  to  insure  the  same  against 
fire  for  his  benefit,  and  accordingly  agreed  with  the  defendant  for  such 
insurance  in  their  names,  with  loss  payable  to  the  plaintifl^,  but  by  mis- 
take the  plaintiff's  name  was  written  in  the  policy  as  the  assured  and 
owner  of  the  property;  a  loss  occurred  within  the  period  of  the  risk,  and 

"•^^r  proof  of  loss  by  the  owners  and  adjustment  by  the  defendant,  the 


Index.  693 

former  assigned  the  policy  and  their  rights  thereunder  to  the  plaint- 
iff: Ilfld^  on  demurrer,  that  the  equity  of  the  case  was  with  tlie  plaint- 
iff, and  he  was  entitled  to  have  the  contract  reformed  according  to  the 
true  understanding  and  purpose  of  the  parties  thereto.  Spare  v.  Home 
MiU,  Ins.  Co.,  142. 

19.  Agent  Adversely  Interested  to  Principal. — The  law  will  not  allow  a 
person  to  act  as  agent  when  he  has  an  interest  adverse  to  his  principal; 
and  therefore  an  agent  of  an  insurance  company,  to  receive  and  transmit 
applications  for  insurance,  when  making  an  application  therefor  on  his 
own  property,  directly  or  indirectly,  for  his  own  benefit,  is  acting  for 
himself,  and  cannot  be  considered  the  agent  of  the  insurance  company. 
Id. 

20.  Suit  to  Keform  a  Contract. — The  evidence  necessary  to  support  a  bill 
to  reform  a  contract  must  show  certainly  in  what  the  mistake  consists, 
and  that  it  was  mutual.     Id. 

21.  Case  in  Judgment. — The  owners  of  a  warehouse  applied  to  an  insurance 
company,  of  which  they  were  agents  to  receive  and  transmit  applications 
for  insurance,  for  a  policy  on  the  sanve  as  the  property  of  their  judgment 
creditor,  and  the  company,  knowing  nothing  to  the  contrary,  issued  the 
policy  accordingly,  and  upon  the  destruction  of  the  property  by  fire,  re- 
fused to  pay  the  insurance,  on  the  ground  that  the  assured  had  no  insur- 
able interest  therein;  the  assured  having  failed  in  an  action  on  the  policy 
to  recover  the  insurance,  on  the  ground  that  it  did  not  appear  but  that 
his  debt  could  be  otherwise  made  out  of  the  remaining  property  of  his 
debtors  (8  Saw.  618),  brought  a  suit  in  equity  to  reform  the  policy,  al- 
leging that  by  mistake  it  was  issued  in  the  name  of  the  creditor  as 
owner,  when  it  should  have  been  issued  in  the  name  of  the  debtors,  and 
for  his  benefit,  in  case  of  loss:  HeJd,  that  the  evidence  did  not  support 
the  allegation  of  mistake;  but  on  the  contrary,  showed  that  the  company 
was  induced  to  issue  the  policy  by  the  false  representation  of  the  owners 
and  applicant,  on  account  of  which  deception  it  was  entitled  to  rescind 
the  contract  or  treat  it  as  null.     Id. 

22.  Verification  of  Bill  in  Equity. — A  bill  in  equity,  even  for  an  injunc- 
tion, need  not  be  verified,  unless  it  is  intended  to  be  used  as  evidence  on 
an  application  for  a  provisional  Injunction.  IIuyheM  v.  Northern  Facljic 
Ku  C'o.,  313. 

23.  Laciies — Statute  of  Limitations. — The  defense  of  laches,  neglect,  or 
acquiescence  is  peculiar  to  equity  courts,  and  will  be  enforced  in  proper 
cases.  No  formal  plea  of  the  statute  of  limitations  is  necessary  to  raise 
this  defense  in  a  court  of  equity.  It  may  arise  upon  the  bill  as  presented 
to  the  court,  or  upon  the  case  as  made  by  the  complainant.  Pratt  v. 
Ccd.  Mining  Co. ,  So-t. 

*24.  Diligence  in  Pkosecuting  Demand  — Character  of  Property  In- 
volved.— Where  pro^jerty  is  of  a  speculative,  fluctuating  value,  parties 
are  held  to  a  stricter  diligence  in  the  assertion  of  alleged  rights  therein 
than  where  the  property  involved  is  of  a  value  fixed,  permanent,  and 
little  changeable.     Id. 

25.  Injunction  to  be  Obeyed. — When  a  party  to  an  injunction  doubts  its 
extent  or  significance,  he  ought  not  to  disobey  or  disregard  it,  with  a 
view  of  testing  it  in  this  particular,  but  he  should  apply  to  the  court  for 
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a  modification  or  construction  of  it.  W.  F.  i:  Co.  v.  O.  R.  i:  Nov,  Co., 
601. 

26.  Pi'MSHMENT  FOR  CONTEMPT. — In  a  proceeding  for  Contempt  between  the 
parties  to  a  buit  for  di8<»bedience  to  an  injunction,  causing  a  pecuniary 
loss  or  injury  to  the  party  instituting  the  proceeding,  the  court,  in  im- 
posing punishment  upon  the  wrong-doer,  may  do  so  for  the  benefit  of  the 
party  injured.     Id, 

27.  Bill  of  Review.— An  application  to  file  a  bill  of  review,  without  the 
performance  of  the  decree,  ought  to  be  made  to  the  court  by  petition 
and  on  notice  to  the  adverse  party,  and  if  it  appears  that  tlie  perform- 
ance of  the  decree  would  destroy  the  subject  of  the  litigation,  it  ought 
to  be  allowed.      Wallamet  Iron  lirkhje  Co,  v.  Hatch,  643. 

28.  Idem. — On  the  hearing  of  a  bill  of  review  the  court  can  only  consider  the 
errors  of  law  apparent  on  the  face  of  the  record,  and  a  fact  found  or  de- 
termined by  the  decree  is  presumed  to  have  been  sufficiently  proved  by 
the  evidence.     Id.  * 

29.  The  Wallamet  River  a  Navigable  Water  of  the  Uxitkd  States. 
The  Wallamet  river,  though  wholly  within  the  state  of  Oregon,  by  means 
of  its  connection  with  the  Columbia  river,  forms  a  highway  for  interstate 
and  foreign  commerce,  and  is  therefore  a  navigable  water  of  the  United 
States,  and  subject,  as  such,  to  the  control  of  congress.     Id. 

30.  Navigable  Watek.s  in  Oregon  are  Common  Highways. — The  act  of 
February  14, 1859  (11  Stat.  383),  admitting  Oregon  into  the  Union,  which 
declares  that  the  navigable  waters  therein  shall  be  *' common  highways, 
and  foiever  free  "  to  the  citizens  of  the  United  States,  is  not  a  compact 
made  with  or  condition  imposed  upon  the  state  in  consideration  of  its 
admission  into  the  Union,  but  is,  so  far,  an  absolute  and  valid  regulation, 
made  by  congress  in  pursuance  of  its  power  over  tiie  navigable  watei-s  of 
the  United  SUites,  as  a  means  of  interstate  and  foreign  commerce,  which 
it  might  as  well  have  enacted  before  or  after  as  at  the  time  of  such  ad- 
mission.    Id. 

31.  OssTiiccrrioN  to  *' Common  Hicjhway."— Congress,  by  the  act  of  18o9, 
having  declared  the  Wallamet  river  *' a  common  highway,"  the  state  can- 
not authorize  any  one  to  build  a  bridge  across  the  same,  which,  under 
the  circumstances  of  the  case,  will  needlessly  impede  or  obstruct  the 
navigation  thereof.     Id. 

32.  Jurisdiction   of    the  United   State.s  Circuit  Court. — The  Walla- 

met river  being  declared  **  a  common  highway  "  by  congi^ess,  the  ques- 
tion of  what  constitutes  a  needless  and  therefore  unlawful  obstruction 
thereto  arises  under  a  law  of  the  United  States,  and  therefore  the  United 
States  circuit  court  has  jurisdiction  to  hear  and  determine  a  suit  involv- 
ing the  same.     Id. 

33.  The  Ordinance  of  llS'^.—Senible,  that  the  clause  in  the  fourth  article 
of  the  compact  in  the  ordinance  of  1787,  concerning  the  navigable  waters 
of  the  north-west  territory,  was  not  abrogated  or  snperseded  by  the  for- 
mation of  states  therein  and  their  admission  into  the  Union.     Id, 

EVIDENCE. 
1.  Journals  of  Legislature  Evidence.— The  Constitution  of  California 
(section  15,  article  IV.)  provides  that  *'on  the  final  passage  of  all  billa 
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they  shall  be  read  at  length,  and  the  vote  shall  be  by  yeas  and  nays  upon 
each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no  bill  shall 
become  a  law  without  the  concurrence  of  a  majority  of  the  members 
elected  to  each  house."  Under  this  provision,  the  Court,  to  inform 
itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appears  there- 
from that  the  bill  did  not  pass  by  the  constitutional  majority,,  then  it 
will  not  l)e  regarded  as  a  law.     Santa  Clara  R,  Tax  Ca^e,  16o. 

2.  The  Journals  of  thb  Legislature  Show  that  the  Act  of  March  14, 

1881,  mentioned  in  the  opinion,  never  became  a  law.     Id. 

3.  Orioin'al  Written  Journals  Ofi-icial.— The  original  written  journals 

on  file  iii  the  office  of  the  Secretary  of  State  are  the  authentic  official  rec- 
ords; and  when  they  differ  in  any  material  particular  from  the  printed 
journals,  they  must  control.     Id. 

4-  Res  Gest.e. — In  a  proceeding  by  the  government  in  rem  to  condemn 
opium  as  having  been  smuggled  into  the  United  States,  the  declarations 
of  the  steerage  steward  of  the  ship  on  which  the  opium  is  charged  to 
have  been  smuggled,  he  being  a  brother  of  the  claimant,  and,  a))parently, 
w^atfhing  the  proceedings  at  the  time  of  seizure,  made  to  the  officera  who 
seized  the  opium  at  midnight,  an  hour  after  the  seizure,  but  while  the 
opium  was  still  in  their  possession  on  the  wharf  near  the  place  of  seizure, 
awaiting  means  of  transportation,  are  admissible  in  evidence  in  favor  of 
the  government,  as  a  part  of  the  res  geattEy  although  not  made  in  the  pres- 
ence, or  by  the  authority,  or  with  the  knowledge  of  the  claimant.  S^SSO 
Boxes  of  Opium  v.  U.  S.^  259. 

6.  Letter  of  Third  Party,  when  Admissible. — In  such  proceeding,  a 
letter  of  a  third  party,  whom  other  evidence  tends  to  connect  with  the 
transaction,  written  to  other  parties  in  China  more  than  two  months  after 
the  seizure,  supposed  to  refer  to  the  transaction,  which  letter  was  left  by 
the  writer  for  the  inspection  of  the  claimant,  and  to  which  the  claimant 
appended  a  postscript,  also,  supposed  to  refer  to  the  transaction;  also, 
another  letter  written  hy  a  Chinaman,  to  whom  the  said  letter  and  post- 
script were  given,  open  to  inspection,  to  seal  up  and  mail,  which  letter, 
written  by  the  Chinaman  to  his  correspondent  in  China,  is  supposed  to 
refer  to  the  same  transaction,  and  to  some  passages  of  the  former  letter, 
and  which  letters  were  sealed  up  in  the  same  envelope,  addressed  to  a 
party  in  China,  and  sent  to  the  post-office,  by  him  to  be  maile<l,  are  ad- 
missible in  favor  of  the  government  under  the  circumstances  set  out  in 
the  opinion.     Id. 

6.  Burden  of  Proof— Section  909,  Revised  Statutes. — In  cases  of  in- 

formations filed  against  the  goods  to  condemn  them  as  having  been 
smuggled  into  the  United  States  in  violation  of  the  revenue  laws,  where 
the  government  introduces  evidence  sufficient  to  show  probable  cause, 
under  section  909  of  the  revised  statutes,  the  burden  of  proof  is  thrown 
upon  the  claimant  to  show  the  innocence  of  the  transaction.     Id. 

7.  Amount  of  Evidence— Preponderance  Sufficient. — In  the  case  of  an 

infornfiation  in  rem^  filed  to  condemn  goods  as  having  been  imported  in 
violation  of  the  laws,  the  evidence  being  all  in,  a  mere  preponderance  of 
evidence  in  favor  of  guilt  in  the  transaction  is  sufficient  to  justify  a  de- 
cree of  forfeiture  against  the  goods.     Id. 

8.  Finding. — In  this  case,  under  all  the  circumstances  disclosed,  there  is  a 
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preponderance  of  proof  in  favor  of  gailt,  bat  not  sufficient  to  establish 
guilt  beyond  a  reasonable  doubt.     Id, 

0.  Opium  Condemnkh. — Under  the  rule  adopted  as  to  the  amount  of  proof 

required,  a  decree  of  forfeiture  entered.     Id, 

EXPRESS  COMPANIES. 

1.  Duty  op  Railway  Company  to  Express  Companies  Doing  Business 

ON  ITS  Road— Must  Furnish  Equal  Facilities  to  All.— The  de- 
fendant was  enjoined  by  this  court  to  continue  to  furnish  the  plaintiff 
such  express  facilities  on  its  road  as  it  had  been  furnishing  uucler  an 
agreement  between  the  parties,  one  provision  of  which  is  to  the  effect 
that  the  defendant  will  carry  for  the  plaintiff  not  exceeding  eight  thou- 
sand pounds  of  "freight  and  express  matter"  over  its  road  dail3' on  a 
fast  train  for  the  sum  of  one  thousand  dollars  per  month,  but  the  plaint- 
iff  must  not  deliver  any  such  ''freight"  or  "matter"  at  less  than  a 
stipulated  price  per  pound.  Thereafter  the  defendant  commenced  to 
furnish  express  facilities  to  the  Northern  Pacific  Express  Company,  upon 
the  same  terms  and  conditions  as  it  alleges  that  it  furnished  them  to  the 
plaintiff,  but  allowed  said  Northern  Pacific  express  to  deliver  freight  at 
a  lower  rate  than  the  plaintiff  was  permitted  to  do,  and  thereupon  the  latter 
commenced  to  deliver  freight  for  the  same  rates  as  said  Northern  Pacific, 
whereupon  the  defendant,  conceiving  itself  aggrieved  thereby,  moved 
the  court  to  modify  the  injunction  so  as  to  prevent  the  plaintiff  from 
carrying  any  freight  or  express  matter  at  the  reduced  rates,  or  to  permit 
the  defendant  to  increase  the  compensation  to  be  paid  it  by  the  plaintiff 
so  as  to  prevent  the  same.  Held — 1.  That  the  defendant  has  no  right  to 
discriminate  between  the  express  companies,  but  must  funiish  equal 
facilities  to  both;  2.  That  although  the  plaintiff  is  in  effect  required  by 
the  decree  to  deliver  this  eight  thousand  pounds  of  matter,  or  any  por- 
tion of  it,  at  not  less  than  the  prescribed  rate,  still  if  the  defendant 
permits  the  Noitliem  Pacific  to  deliver  any  portion  of  the  like  eight 
thousand  pounds  carried  for  it  at  less  than  such  rates,  this  is  necessarily 
a  permission  to  the  plaintiff  to  do  the  same;  3.  Sfmhlc,  that  it  is  the 
duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain  if  either 
company  is  violating  the  condition  upon  which  the  facilities  were  granted 
to  it,  to  the  prejudice  of  the  other,  and  if  so,  to  exclude  it  fronj  the 
same;  and  certainly,  where  the  failure  to  keep  such  condition  is  brought 
to  its  knowledge  by  the  injured  company  or  otherwise,  unless  it  does 
interfere  effectively,  it  will  be  presumed,  in  favor  of  the  latter,  to  have 
waived  such  condition  as  to  both.      W,  F.  tk  Co.  v.  N,  P.  R.  Co, ,  427. 

2.  Express  Facilities. — Ferriage  on  the  railway  ferry  of  the  defendant,  if 

not  absolutely  an  express  facility,  to  which  the  plaintiff  is  entitled,  be- 
comes so  when  furnished  to  the  Northern  Pacitic  by  the  defendant.    Id, 

3.  Express  Facilities. — Whether  an  express  company  doing  business  over 

a  line  of  railway  or  steamboats  is  entitled  to  the  services  of  the  pursers 
and  conductors  thereon,  as  its  messengers,  depends  on  circumstances; 
but  when  one  express  company  doing  business  over  any  such  line  of 
transportation  is  allowed  such  service,  the  same  thereby  becomes  an 
express  facility  as  to  all  other  express  comi>anies  doing  business  thereon, 
and  cannot  lawfully  be  withheld  from  them.  W,  F,  <fr  Co,  v.  0,  A*.  «fc 
Nav,  Co,,  601. 
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4.  IsJvscTios  TO  BE  OBEYED. — When  a  party  to  an  injunction  doubts  its 
extent  or  significance  he  ought  not  to  disobey  or  disregard  it  with  a  view 
of  testing  it  in  this  particular,  but  he  should  apply  to  the  court  for  a 
modification  or  construction  of  it.     Id. 

6.  Punishment  for  Contempt, — In  a  proceeding  for  contempt  between  the 
parties  to  a  suit  for  disobedience  to  an  injunction,  causing  a  pecuniary 
loss  or  injury  to  the  party  instituting  the  proceeding,  the  court,  in  im- 
posing punishment  upon  the  wrong-doer,  may  do  so  for  the  benefit  of 
the  party  injured.     Id. 

See  Common  Carrieb;  Railroad  Companies. 

EXTRADITION. 

1.  FroiTivES  from  Justice  Arrested  and  Returned  under  Laws  or 

THE  United  States. — The  governor  of  a  state  in  issuing  a  warrant  for 
the  arrest  of  a  fugitive  from  justice,  the  officer  who  makes  the  arrest,  and 
the  party  commissioned  to  receive  the  fugitive  and  deliver  him  to  the 
authorities  of  the  state  in  which  the  offense  is  charged  to  have  been  com- 
mitted, in  pursuance  of  the  provisions  of  sections  5278  and  5279  of  the 
revised  statutes  of  the  United  States,  act  under  the  authority  of  the  laws 
of  the  United  States,  and  pro  hoc  vice  are  officers  or  agents  of  the  United 
States.     Iiobb'8  Case,  568. 

2.  Writ  of  Habeas  Corpus — Jurisdiction. — Where  a  petition  for  a  writ 

of  habfds  corpus  presented  to  a  state  judge  or  court  by  a  jwirty  in  the 
custody  of  one  claiming,  in  good  faith,  to  be  authorized  to  deliver  him  to 
the  authorities  of  another  state,  as  a  fugitive  from  justice,  in  pursuance 
of  the  provisions  of  said  sections,  shows  upon  its  face  that  the  petitioner 
is  so  held  in  custmly,  under  such  claim  made  in  good  faith,  the  state 
judge  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdiction,  in 
such  case,  is  exclusively  in  the  courts  of  the  United  States.     Id. 

3.  Id. — Duty  of  Custodian. — Where  a  writ  of  habeas  corpm  has  been  issued 

by  a  state  judge  or  court,  and  been  served  on  the  party  liaving  the  cus- 
tody of  such  alleged  fugitive,  it  is  the  duty  of  such  custodian  to  make 
full  return  to  the  writ  as  to  the  authority  under  which  he  hohls  the  pris- 
oner, and  to  exhibit  to  the  court  the  original  papers  evidencing  his 
authority,  and  respectfully  decline  to  produce  the  body  of  the  prisoner; 
and  if  it  appears  from  said  return,  or  said  petition  and  return,  that  the 
prisoner  is  claimed  to  be  held  in  good  faith,  in  pursuance  of  the  provis- 
ions of  said  statute,  the  judge  or  court  issuing  the  writ  has  no  jurisdic- 
tion or  authority  to  proceed  further,  and  no  jurisdiction  or  authority  to 
compel  the  production  of  the  body  of  the  prisoner,  or  to  commit  the 
party  holding  him  for  contempt  in  thus  respectfully  declining  to  produce 
the  prisoner.     Id. 

4.  The  Effect  op  the  Production  of  the  Prisoner  would  be  to  place 

him  in  the  physical  control  of  the  court,  and  to  deprive  the  agent  of  all 
power  to  execute  the  superior  commands  of  the  laws  of  the  United  States, 
to  which  he  owes  obedience.     Id. 

FALSA  DEMONSTRATIO. 
See  Conveyances;  San  Francisco. 

FELLOW-SERVANT. 
See  Negligence.. 
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FORFEITURE. 

1.  FoRFEiTrRE — Equity. — Courts  of  equity  never  enforce  penalties  or  for- 

feitures.     UnitA'd  Stafetf  v.  If'A/te,  125. 

2.  FoRFEiTUKKS.  —If  tho  United  States  desire  to  enforce  the  penalties  and 

forfeitures  impcjsed  by  section  2262  of  the  revised  statutes  for  obtaining 
a  patent  to  laud  upon  false  affidavits,  they  must  do  so  by  a  proper  pro- 
ceeding at  law,  where  the  pai*ty  will  be  entitled  to  a  trial  of  the  charge 
by  a  jury.     Id, 

3.  FoRFEiTrRE  OF  CORPORATE  RioHTS.— The  legislature  may  provide  that 

a  corporation  shall  cease  to  exist  or  forfeit  a  particular  right  or  privilege 
uulcHs  it  does  certain  things  within  a  given  time,  and  in  case  of  such 
failure  the  prescribed  consequence  will  follow  of  course  without  the  in« 
terveution  of  a  court  or  any  proceeding  to  declare  or  establish  the  same; 
but  the  provisions  in  the  acts  aforesaid,  to  the  effect  that  the  grants 
thereby  made  to  the  Nortliem  Pacific  Railway  Com^iany  are  maile  upon 
the  condition  that  the  road  will  be  completed  within  a  certain  time,  have 
no  such  effect,  but  are  simply  conditions  subsequent  without  any  special 
consequence  prescribed  for  a  breach  of  them,  and  therefore  no  one  can 
complain  of  any  such  breach  or  take  advantage  of  it,  except  the  govern- 
ment of  the  United  States,  and  it  only,  as  declared  in  the  act,  for  the 
purpose  of  securing  **a  speedy  completion  of  the  said  road."    Hughs  v. 

iV.  P.  R.  Co,,  313. 

FRAUD. 

1.  Fraud  in   Procuring  Patent. — The  fi-auds  for  which  courts  will  set 

aside  a  patent,  granted  by  the  United  States  in  the  regular  course  of 
preceedings  in  the  land  office,  are  frauds  extrinsic  or  collateral  to  the 
matter  tried  and  determined ^  upon  which  the  patent  issueil;  and  not 
fraud  consisting  of  perjury  in  the  matter  on  which  the  determination 
was  made.     United  States  v.  White,,  125. 

2.  Perjury  and  Fal.se  Testimony  in  the  proceeding,  by  means  of  which  a 

patent  is  secured  by  fraud,  is  not  fraud  extrinsic  or  collateral  to  the  mat- 
ter tried  and  determined  in  the  land  office,  within  the  meaning  of  the 
rule,  and  a  patent  will  not  be  set  aside  on  that  ground  alone.     Id, 

3.  Perjury — Injury. — Where  no  pecuniary  injury  to  the  United  States  is 

sliown  by  the  bill,  and  it  does  not  appear  that  there  is  any  other  right 
in  the  land  against  the  government,  whether  a  court  of  equity  should 
set  aside  a  patent  obtained  on  false  testimony,  if  otherwise  proper, 
quaere.     Id, 

4.  Return  of  Purchase  Money. — Where  the  United  States  file  a  bill  to 

set  aside  a  patent,  on  the  ground  that  it  was  obtained  upon  false  testi- 
mony, they  should  at  least  offer  t«  return  tho  purchase  money  paid  by 
the  patentee  for  the  land.     Id, 
6.  Equity. — When  the  United  States  come  into  a  court  of  equity  asking 
equity,  like  a  private  peraon,  they  should  do  equity.     Id. 

FUGITIVES  FROM  JUSTICE. 
See  Extradition;  Habeas  Corpus. 

GAMING. 
1,  Gaming,  Act  of  1876  Defining.— Section  1  of  the  act  of  1876  (Sess.  L. 
39)  includes  not  only  the  games  therein  enumerated,  but  also  any  game 
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played  for  anything  of  value  with  any  device  or  means  suitable  and  con- 
venient for  that  purpose;  and  in  which  the  game  depends  largely  on 
chance,  or  more  on  chance  tlian  skill.  Lee  Tong,  333. 
2.  The  Chtkese  Game  of  "  Tantax.  '* — This  is  a  game  of  pure  chance,  and 
when  played  for  linytbing  of  value,  conBtitutes  gambling  within  the  in- 
hibition of  said  statute.     Id. 

HABEAS  CORPUS. 

1.  Court-martial — Jurisdiction.— A  court-martial  has  exclusive  jurisdic- 

tion to  try  a  party  duly  enlisted  in  the  army,  for  the  military  offense  of 
desertion.     Be  Amo  WMte^  49. 

2.  Desebtion— Statute  op  Limitations. — The  limitation  prescribed  for  the 

trial  and  punishment  of  the  offense  of  desertion  by  the  one  hundred  and 
third  article  of  war  is  matter  of  defense,  and  the  tribunal  having  juris- 
diction to  try  the  charge  of  desertion  is  the  tribunal  having  jurisdiction 
to  determine  whether  the  bar  of  the  statute  has  attached  or  not.     /(/. 

3.  Same — Civil  Courts  have  No  Jurisdiction  to  interfere  with  the  mili- 

tary tribunals,  while  proceeding  regularly  in  the  exercise  of  their  juris- 
diction to  try  parties  accused  of  desertion  from  the  army.     IiL 

4.  Return  to  Habeas  Corpus. — Unless  the  return  to  a  writ  of  habeas  corpus 

shows  that  the  caption  and  detention  are  legal  at  the  time  of  the  service 
of  the  writ,  the  prisoner  ought  to  be  discharged;  and  a  retun^  showing 
a  caption  and  detention  upon  valid  process  since  such  service  is  not  suf- 
ficient.    Doo  Woon,  417. 

5.  Warrant  of  Extradition. — A  warrant  for  the  arrest  and  return  of  a 

fugitive  from  justice  must  recite  or  set  forth  the  evidence  necessary  to 
authorize  the  state  executive  to  issue  it;  and  unless  it  does,  it  is  illegal 
and  void.     Id, 

6.  Habeas  Corpus,  Jurisdiction  of.— A  person  arrested  under  a  warrant 

of  extradition  from  one  state  of  the  Union  to  another  "  is  in  custody 
under  or  by  color  of  the  authority  of  the  United  States,"  and  the  national 
courts  have  jurisdiction  to  inquire  by  habeas  corjms  into  and  determine 
the  legality  of  the  same.     Id, 

7.  Fugitives  jtiom  Justice  Arrested  and   Returned  under   Laws  op 

'JHE  United  States. — The  governor  of  a  state  in  issuing  a  warrant  for 
the  arrest  of  a  fugitive  from  justice,  the  officer  who  makes  the  arrest, 
and  the  party  commissioned  to  receive  the  fugitive  and  deliver  him  to 
the  authorities  of  the  state  in  which  the  offense  is  charged  to  have  been 
committed,  in  pursuance  of  the  provisions  of  sections  5278  and  5279  of 
the  revised  statutes  of  the  United  States,  act  under  the  authority  of  the 
laws  of  the  United  States,  and  pro  hac  vice  are  officers  or  agents  of  the 
United  States.     Rohh's  Case,  568. 

8.  Writ  of  Habeas  Corpus — Jurisdiction.— Where  a  petition  for  a  writ 

of  habeas  corjnvs  presented  to  a  state  judge  or  court  by  a  party  in  the 
custody  of  one  claiming,  in  good  faith,  to  be  authorized  to  deliver  him  to 
the  authorities  of  another  state,  as  a  fugitive  from  justice,  in  pursuance 
of  the  provisions  of  said  sections,  shows  upon  its  face  that  the  petitioner 
is  so  held  in  custody,  under  such  claim  made  in  good  faith,  the  state 
judge  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdiction,  in 
Btfch  case,  is  exclusively  in  the  courts  of  the  United  States.     /(/.,  5G8. 
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9.  Id. — Duty  of  Ccstowan. — Where  a  writ  of  habeas  corpus  has  been  issued 

by  a  state  judge  or  court,  and  been  served  on  the  party  having  the  cus- 
tody of  such  alleged  fugitive,  it  is  the  duty  of  such  custodian  to  make 
full  return  to  the  writ  as  to  the  authority  under  which  he  holds  the 
prisoner,  and  to  exhibit  to  the  court  the  original  papers  evidencing 
his  authority,  and  respectfully  decline  to  pro<luce  the  body  of  the 
prisoner;  and  if  it  appears  from  said  return,  or  said  petition  and  re- 
turn, that  the  prisoner  is  claimed  to  be  held  in  good  faith,  in  pursu- 
ance of  the  provisions  of  said  statute,  the  judge  or  court  issuing  the 
writ  has  no  juris<1iction  or  authority  to  proceed  further,  and  no  jurisdic- 
tion or  raithority  to  compel  the  production  of  the  bo<ly  of  the  prisoner, 
or  to  commit  the  party  holding  him  for  contempt  in  thus  respectfully 
declining  to  produce  the  prisoner.     Id. 

10.  The  Effkct  of  the  Prodcction  of  the  Prisoner  would  be  to  place 
him  in  the  physical  control  of  the  court,  and  to  deprive  the  agent  of 
all  power  to  execute  the  superior  commands  of  the  laws  of  the  United 
States,  to  which  he  owes  obedience.     Id, 

See  Chinese. 

HYDRAULIC  MINING. 
See  Nuisance. 

INDIANS. 

1.  Indian,  When  under  Charge  of  an  Agent. — When  a  tribe  of  Indians 

is  placed  under  the  charge  of  an  Indian  agent,  by  treaty  or  otherwise, 
each  member  of  such  tribe  is  under  the  charge  of  such  agent  within  the 
purview  of  section  3129  of  the  reused  statutes,  and  no  member  thereof 
can  dissolve  his  tribal  relation  or  escape  from  such  charge  by  absenting 
himself  from  such  rescn'ation,  or  otherwise  without  the  consent  of  the 
United  States.     U,  S,  v.  Earl,  79. 

2.  Idkm. — An  Indian  boy  in  Oregon,  who  left  the  locality  of  his  tribe  and 

lived  with  a  white  family  until  his  tribe  had  entered  into  treaty  rela- 
tions with  the  United  States,  and  moved  on  a  reservation  in  pursuance 
of  Huch  treaty,  and  until  he  was  twenty-three  years  of  age,  and  who 
then  went  to  live  upon  such  reservation  as  a  member  of  his  tribe,  could 
not  thereafter  by  simply  absenting  himself  fi'om  the  reservation  dissolve 
his  tribal  relation,  or  cease  to  be  under  the  charge  of  the  agent  of  such 
reservation.     Id. 

3.  Intkr(x>urse  with  Indians. — It  is  the  duty  of  congress  to  regulate  the 

intercourse  with  the  Indians,  and  to  that  end  they  may  provide  for  pun- 
ishing the  giving  of  spirituous  liquors  to  them  on  or  off  a  reservation, 
within  or  without  a  state.     Id. 

4.  Information  —  Penalty  Provided  in  Section  2184  of  the  Revised 

Statutes. — Section  2184  of  the  revised  statutes  (section  2  of  the  act  of 
Atigust  18,  1856,  11  Stat.  80)  is  in  legal  effect  a  prohibition  against  any 
person  who  has  been  removed  from  the  Indian  country  returning  thereto, 
and  the  penalty  therein  provided  for  its  violation  may  be  enforced  by  in- 
dictment or  information.  United  Slaves  v.  Hotcard,  155. 
6.  Remedy  Given  by  Section  2124  of  the  Revised  Statute.s. — Section 
2124  of  the  revised  statutes  ought  to  be  construed  as  oul^'  applicable  to 


Index.  .   701 

penalties  imposed  by  the  act  of  June  30,  1834  (4  Stat.  720),  of  which  it 
is  a  part;  but  if  considered  applicable  at  all  to  section  2184,  aupra^  as 
being  included  in  title  28  of  the  revised  statutes,  the  remedy  therein 
provided  for  the  enforcement  of  the  penalty  for  returning  to  an  Indian 
resers'ation  is  not  exclusive  of  the  common-law  remedy  by  indictment  or 
information,  but  only  cumulative.  I(L 
6.  Bond  of  Indian  Agent,  Condition  of.— B.  was  appointed  agent  for  the 
Indians  in  Washington  territory',  and  as  such  gave  a  bond  conditioned  to 
faithfully  account  for  all  money  and  property  that  might  come  into  his 
hnnds,  and  was  thereupon  assigned  to  duty  on  the  Umatilla  reservation, 
in  Oregon,  where  he  acted  as  agent  to  the  Indians  settled  thereon  under 
the  treaty  of  June  9,  1855  (12  Stat.  945),  some  of  whom  had  previouBly 
resided  in  Washington  territory:  Heldy  1.  The  condition  of  the  bond  did 
not  include  or  apply  to  money  or  property  not  received  by  the  obligor  as 
agent  of  the  Indians  in  Washington  territory;  and  2.  That  he  was  not 
liable  on  said  bond  for  money  received  by  him  while  he  was  acting  as 
agent  to  the  Indians  on  the  Umatilla  resen'ation  in  Oregon.  U,  S,  v. 
Baniharty  159. 

INSURAKCE. 

1.  Limitation  upon  Right  to  Suk  on  Policy  of  Insurance.— A  policy  of 

insurance  against  fire,  issued  by  the  defendant,  provided  that  a  loss 
thereunder  should  be  payable  sixty  days  after  proof  thereof;  and  that  a 
suit  for  the  recovery  of  any  claim  under  the  policy  should  be  brought 
within  twelve  months  after  the  loss  occurred:  Held^  that  the  twelve 
months  did  not  commence  to  run  until  the  loss  was  due  and  payable — 
at  the  expiration  of  the  sixty  days  after  the  proof  of  the  same.  Sj^are 
V.  Home  Mut.  Lis,  Co,,  142. 

2.  AsvSioNMENT  OF  PoLiCY  AFTER  A  FiRE.— A  clausc  in  a  policy  providing 

that  the  same  shall  be  void  if  assigned  after  a  fire  is  illegal;  and  such  as- 
signment is  valid,  and  carries  with  it  the  right  to  maintain  a  suit  to  cor- 
rect a  mistake  therein.     Id, 

3.  Mistake  in  Policy,  Correction  of,  in  Equity.— The  owners  of  a  ware- 

house being  indebted  to  the  plaintiff,  agreed  to  insure  the  same  against 
fire  for  his  benefit,  and  accordingly  agreed  with  the  defendant  for  such 
insurance  in  their  names,  with  loss  payable  to  the  plaintiff,  but  by  mis- 
take the  plaintiff's  name  was  written  in  the  policy  as  the  assured  and 
owner  of  the  property;  a  loss  occurred  within  the  period  of  the  risk,  and 
after  proof  of  loss  by  the  owners  and  adjustment  by  the  defendant,  the 
former  assigned  the  policy  and  their  rights  thereunder  to  the  plaintiff: 
Held,  on  demurrer,  that  the  equity  of  the  case  was  with  the  plaintiff, 
and  he  was  entitled  to  have  the  contract  reformed  according  to  the  true 
understanding  and  purpose  of  the  parties  thereto.     Id, 

4.  Agent  Adveiwely  Interested  to  Principal. — ^The  law  will  not  allow  a 

person  to  act  as  agent  when  he  .has  an  interest  adverse  to  his  principal; 
and  therefore  an  agent  of  an  insurance  company,  to  receive  and  transmit 
applications  for  insurance,  when  making  an  application  therefor  on  his 
own  property,  directly  or  indirectly,  fur  his  own  benefit,  is  acting  for 
himself,  and  can  not  be  considered  the  agent  of  the  insurance  company. 
Id, 
6.  Suit  to  Reform  a  Contract.— The  evidence  necessary  to  support  a  bill 
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to  reform  a  contract  mnat  uhow  certainly  in  what  the  mistake  consists, 
and  that  it  was  mutual.  Id, 
6.  Case  in  Judgment. — The  owners  of  a  warehouse  applied  to  an  insurance 
company,  of  w^hich  they  were  agents  to  receive  and  transmit  applications 
for  insurance,  for  a  policy  on  the  same  as  the  property  of  their  judgment 
creditor,  and  the  company,  knowing  nothing  to  the  contrary,  issued  the 
policy  accordingly,  and  upon  the  destruction  of  the  property  by  tire,  re- 
fused to  pay  the  insurance,  on  the  ground  that  the  assured  had  no  insur- 
able interest  therein;  the  assured  having  failed  in  an  action  on  the  policy 
to  recover  the  insurance,  on  the  ground  that  it  did  not  appear  but  that 
his  debt  could  be  otherwise  made  out  of  the  remaining  property  of  his 
debtors  (8  Saw.  618),  brought  a  suit  in  equity  to  reform  the  policy,  al- 
leging that  by  mistake  it  was  issued  in  the  name  of  the  creditor  as 
owner,  when  it  should  have  been  issued  in  the  name  of  the  debtors,  and 
for  his  benefit,  in  case  of  loss:  Hfld^  that  the  evidence  did  not  support 
the  allegation  of  mistake;  but  on  the  contrary,  showed  that  the  company 
was  induced  to  issue  the  policy  by  the  false  representation  of  the  owners 
and  applicant,  on  account  of  which  deception  it  was  entitled  to  rescind 
the  contract  or  treat  it  as  null.     Jd, 

JURISDICTION. 

1.  Residence— Citizenship. — The  averment  that  a  party  is  a  resident  of  a 

state  is  not  an  averment  of  citizenship,  and  is  insufficient.  Kelley  v. 
Ilmighion^  19. 

2.  Clause  2  or  Section  639,  Revised  Statute.s,  was  repealed  by  the  act 

of  1875,  and  a  case  removed  under  that  provision  must  be  remanded.   Id. 

3.  Time  of  Removal. — Where,  by  the  rules  of  court,  a  trial  calendar  of  all 

causes  at  issue  is  made  up  every  month,  the  trials  commencing  on  the 
first  Monday  of  each  month,  there  being  no  technical  terms  of  court, 
under  the  constitution  and  laws  of  California,  whether  each  month  is 
not  a  term  within  the  meaning  of  the  act  of  1875,  quaere  !    Id. 

4.  Court-martial — Jurisdiction. — A  court-martial  has  exclusive  jurisdic- 

tion to  try  a  party  duly  enlisted  in  the  army,  for  the  militai^*  offense  of 
desertion.     In  re  A  mo  White ^  49. 

5.  Desertion— Statute  of  Limitations.— The  limitation  prescribed  for  the 

trial  and  punishment  of  the  offense  of  desertion  by  the  one  hundred  and 
third  article  of  war  is  matter  of  defense,  and  the  tribunal  having  juris- 
diction to  try  the  charge  of  desertion  is  the  tribunal  having  jurisdiction 
to  determine  whether  the  bar  of  the  statute  has  attached  or  not.     Id, 

6.  Same — Civil  Courts  Have  No  Jurisdiction  to  interfere  with  the  mili- 

tary tribunals,  while  proceeding  regularly  in  the  exercise  of  their  juris- 
diction to  try  pai'ties  accused  of  desertion  from  the  army.     Id. 

7.  Jurisdiction— Fraud.— The  United  States  courts  have  jurisdiction  to 

vacate  a  patent  to  lands,  in  a  proper  case,  on  the  ground  of  fraud.  United 
States  V.  White,  125. 

8.  Jurisdiction  under  a  Law  of  the  United  States.— A  suit  arises  un- 

der a  law  of  the  United  States,  when  the  controversy  involved  thei-ein 
turns  upon  the  existence,  effect,  or  operation  of  such  a  law,  and  therefore 
a  suit  by  a  riparian  owner  to  enjoin  the  construction  of  a  bridge  contigu- 
ous and  injurious  to  his  property,  upon  the  ground  that  the  defendant  is 
not  authorized  to  build  the  same  by  a  certain  act  of  congress,  as  it  pre- 
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tends  and  claims,  arises  under  said  act  and  is  witliin  the  jurisdiction  of 
the  proper  circuit  court.     Hughen  v.  N.  P.  B,  Co.,  313. 

9.  In  what  Cocbts  the  Northern  Pacific  may  Sue  or  be  Sued — Citi- 

zenship OF. — Semble,  that  the  Northern  Paci6c  Railway  Company,  being 
created  by  an  act  of  congress,  may  sue  or  be  sued  in  the  proper  circuit 
court  of  the  United  States  in  all  cases;  and,  Qutvi'e,  of  what  state,  if  any, 
is  it  a  citizen,  for  the  purpose  of  jurisdiction  in  such  courts?    Id. 

10.  Jurisdiction— Foreclosure  of  Mechanics'  Liens — Suit  by  Assignee — 
Averments  as  to  Citizenship— Act  of  March  3,  1875. — Where  the 
assignee  of  a  mechanic's  lien  seeks  to  enforce  and  foreclose  such  lieu  in 
a  circuit  court  of  the  United  States,  it  must  affirmatively  and  clearly 
appear  from  the  bill  filed  that  the  court  had  jurisdiction  as  to  all  of  the 
original  lien  claimants;  and  where  no  averment  as  to  the  citizenship  of 
some  of  such  claimants  is  made  in  an  amended  bill,  it  will  be  presumed 
that  they  are  citizens  of  the  state  where  the  suit  is  brought,  and  the  bill 
will  be  dismissed  for  want  of  jurisdiction.  Hampton  v.  Truckee  Canal 
Co.,  381. 

11.  Jurisdiction  of  the  United  States  Circuit  Court. — The  Wallamet 
river  being  declared  **a  common  highway"  by  congress,  the  question  of 
what  constitutes  a  needless  and  therefore  unlawful  obstruction  thereto 
arises  under  a  law  of  the  United  States,  and  therefore  the  United  States 
circuit  court  has  jurisdiction  to  hear  and  determine  a  suit  involving  the 
same.    Wallamet  Iron  Bridge  Co.  v.  Ifatch^  643. 

12.  The  Ordinance  of  1787. — Semble^  that  the  clause  in  the  fourth  article 
of  the  compact  in  the  ordinance  of  1787,  concerning  the  navigable  waters 
of  the  north-west  territory,  was  not  abrogated  or  superseded  by  the  for- 
mation of  states  therein  and  their  admission  into  the  Union.     Id. 

See  Extradition;  Habkas  Corpus. 

LEGISLATIVE   JOURNALS. 

1.  Journals  of  Legislature  Evidence.— The  constitution  of  California 

(section  15,  article  IV.)  provides  that  '*ou  the  final  passage  of  all  bills 
they  shall  be  read  at  length,  and  the  vote  shall  be  by  yeas  and  nays  upon 
each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no  bill 
shall  become  a  law  without  the  concurrence  of  a  majority  of  the  mem- 
bers elected  to  each  house."  Under  this  provision  the  court,  to  inform 
itself,  will  look  to  the  journals  of  the  legislature;  and  if  it  appears  there- 
from that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it 
will  not  be  regarded  as  a  law.     Santa  Clara  B.  B.  Tax  Cane,  165. 

2.  The  Journals  of  the  Legislature  Show  that  the  act  of  March  14, 

1881,  mentioned  in  the  opinion,  never  became  a  law.     Id. 

3.  Original  Written  Journals  Official. — The  original  written  journals 

on  file  in  the  office  of  the  secretary  of  state  are  the  authentic  ofiicial 
records;  and  when  they  differ  in  any  material  particular  from  the  printed 
journals,  they  must  control.     Id, 

LETTERS  PATENT. 
See  Patents. 

LIEN,  MECHANICS*. 
1.  Jurisdiction— Foreclosure  of  Mechanics'  Liens — Suit  by  Assignee 
— Averments  as  to  Citizenship  —  Act  of  March  3,  1875.  —  Where 


704  Index. 

the  assignee  of  a  mechanic's  lien  seeks  to  enforce  and  foreclose  such  lien 
in  a  circuit  court  of  the  United  States,  it  must  afiirmatively  and  clearly 
appear  from  the  bill  filed  that  the  court  had  jurisdiction  as  to  all  of  the 
original  lien  claimants;  and  where  no  averment  as  to  the  citizenship  of 
some  of  such  claimants  is  made  in  an  amended  bill,  it  will  be  presumed 
that  they  are  citizens  of  the  state  where  the  suit  is  brought,  and  the  bill 
will  be  dismissed  for  want  of  jurisdiction.  Hampton  v.  Truckee  Canal 
Co.,  381. 

LIMITATIONS.  STATUTE  OF. 

1.  Lachks — Statute  of  Limitations.— The  defense  of  laches,  neglect,   or 

acquiescence  is  peculiar  to  equity  courts,  and  will  be  enforced  in  proper 
cases.  No  formal  plea  of  the  statute  of  limitations  is  necessary  to  raise 
this  defense  in  a  court  of  equity.  It  may  arise  upon  the  bill  as  presented 
to  the  coui*t,  or  upon  the  case  as  made  by  the  complainant.  Pratt  v.  Col, 
M,  Co.,  354. 

2.  DiLioENOB  IN   Prosecuting  Demand^Character   of   Propertt   Ix- 

VOLVEI). — Where  property  is  of  a  speculative,  fluctuatuig  value,  parties 
are  held  to  a  stricter  diligence  in  the  assertion  of  alleged  rights  therein 
than  where  the  property  involved  is  of  a  value  fixed,  permanent,  and 
little  changeable.     Id, 

LOGBOOK. 
See  Admisaltt. 

MAILS.  UNITED  STATICS. 
See  Criminal  Law;  Railroad  Companies. 

MARSHAL. 
1.  Officer  of  the  United  States'. — A  deputy  marshal  is  an  officer  of  the 
United  States  within  the  purview  of  section  5398  of  the  revised  statutes; 
and  so  is  the  keeper  of  a  state  jail  to  whose  custody  a  person  is  com- 
mitted by  legal  process,  issued  by  a  United  States  court  or  judicial  officer, 
with  the  consent  of  the  state.     Unittd  States  v.  Martin,  90. 

MEASURE  OF  DAMAGES. 

1.  The  Difference  between  the  Actual  Market  Value  of  the  damaged 

goods,  at  the  time  and  place  of  delivery,  and  their  value  if  sound,  is  the 
measure  of  the  damages  for  which  the  ship  is  liable.  But  from  this 
amount  must  be  deducted  the  rebate  allowed  by  the  custom-house  officers 
on  a  *' damaged  appraisement."     The  MangaJore,  71. 

2.  Compensatory  Dama«e.s— The  Elements  of,  Stated. — A  person  receiv- 

ing a  wilful  injury  from  another  is  entitled  to  recover  compensatory  dam- 
ages therefor,  irrespective  of  the  uiotive  of  the  wrong-doer,  or  his  own 
calling  or  condition  in  life.     Boyle  v.  Case^  386. 

3.  Punitive  Damages. — When  allowed  in  addition  to  compensatory  dam- 

ages, and  what  for.    Id, 

4.  Vigilance  Committee.— -No  plea  of  the  public  good  or  safety  can  justify 

a  voluntary  assemblage  of  people  in  inflicting  a  personal  injury  upon  any 
individual;  but  in  an  action  to  recover  damages  therefor,  the  jury,  in 
considering  whether  the  plaintiff  is  entitled  to  punitive  damages  or  not, 
may  and  ought  to  take  into  account  the  causes  or  motives  which  led  the 
defendants  to  do  the  wrong  complained  of.    Id, 
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MINES  AND  MINING  CUSTOMS, 
See  NuisAhXE. 

MINING  DEBRIS. 
See  Nuisance. 

MORTGAGE. 

1.  Attorxey  Fee. — A  stipulation  in  a  mortgage,  that  if  suit  is  brought  to 
enforce  it  the  mortgagor  "will  pay  the  mortgagee  a  reasonable  attoniey 
fee  for  conducting  such  suit,  is  valid,  and  will  be  enforced  by  the  court. 
BuriiH  V.  Scroggin,  73. 

1.  Idem.— -Contra or  for,  under  Power  of  the  Court — Must  be  Rea- 
sonable.— A  mortgage  for  thirty  thousand  dollars  in  round  numbers 
contained  a  stipulation  tha,t  to  save  the  mortgagee  **  harmless,"  in  case 
he  was  compelled  to  bring  suit  to  enforce  the  mortgage,  tlie  mortgagor 
would  pay  him  an  attorney  fee  of  ten  per  centum  on  the  amount  due 
thereon:  Ileldt  1.  That  the  real  purpose  of  the  stipulation  wtis  to  secure 
the  mortgagee  in  the  repayment  of  a  reasonable  attorney  fee  in  enforcing 
the  mortgage  by  legal  proceedings,  not  exceeding  ten  per  centum  of  the 
amount  due  thereon;  2.  That  the  amount  of  such  fee  depends  upon  the 
labor  and  responsibility  involved  in  the  suit;  and  if  the  amount  fixed  in 
the  stipulation,  due  regard  being  had  to  the  nature  of  the  service,  is  ex- 
orbitant, the  court  will  not  enforce  it  only  so  far  as,  under  the  circum- 
stances, may  appear  reasonable;  3.  That  no  defense  being  made  to  said 
suit,  the  sum  of  five  hundred  dollars  is  a  sufficient  attorney  fee  for  con- 
ducting the  same.     Id. 

NAVIGABLE  WATERS. 

1.  The  Wallamet  River  a  Navigable  Water  of  the  United  States. 

The  Wallamet  river,  though  wholly  within  the  state  of  Oregon,  by 
means  of  its  connection  with  the  Columbia  river,  forms  a  highway  for 
interstate  and  foreign  commerce,  and  is  therefore  a  navigable  water  of 
the  United  States,  and  subject,  as  such,  to  the  control  of  congress. 
WnllamH  Iron  Bridge,  Co.  v.  Hatch,  643. 

2.  Navigable  Waters  in  Oregon  are  Common  Highways.— The  act  of 

February  14,  1859  (11  Stat.  383),  admitting  Oregon  into  the  Union, 
which  declares  that  the  navigable  waters  therein  shall  be  "common 
highways,  and  forever  free"  to  the  citizens  of  the  United  States,  is  not 
a  compact  made  with  or  condition  imposed  upon  the  state  in  considera- 
tion of  its  admission  into  the  Union,  but  is,  so  far,  an  absolute  and  valid 
regulation,  made  by  congress  in  pursuance  of  its  power  over  the  naviga- 
ble waters  of  the  United  States,  as  a  means  of  interstate  and  foreign 
commerce,  whieh  it  might  as  well  have  enacted  before  or  after  as  at  the 
time  of  Euch  admission.     7^/. 

3.  Obstruction  to  ** Common  Highway."— Congress,  by  the  act  of  1839, 

having  declared  the  Wallamet  river  ** a  common  highway,"  the  state  can 
not  aathorize  any  one  to  build  a  bridge  across  the  same,  which,  under 
the  circumstances  of  the  case,  will  needlessly  impede  or  obstruct  the 
navigation  thereof.     Id, 
45 
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4.  Internal   Navicablk  Waters,  Power  of  Congress  over. — Congress 

has  power,  under  its  authority  to  regulate  commerce  and  establish  posrt- 
roads,  to  control  for  those  purposes  the  internal  navigable  waters  of  the 
various  states.  As  soon  as  congress  legislates  in  regard  to  any  such 
navigable  waters,  its  power  becomes  exclusive,  and  the  states  cannot 
afterward  authorize  any  material  obstruction  to' their  navigation;  bat 
till  congress  acts,  the  legislature  of  any  state  has  the  power  to  authorize 
the  obstruction  of  any  navigable  waters  within  its  borders,  by  the  erec- 
tion of  bridges,  dams,  or  other  structures,  for  the  convenience  and  ad- 
vantage of  commercial  intercourse.  Card  welt  v.  Am.  Hirer  Bridge  Co.^ 
662. 

5.  TuE  Act  of  Congress  Admitting  California  into  the  Union,  which 

provides  that  all  the  navigable  waters  within  the  state  shall  be  common 
highways  and  forever  free,  as  well  to  the  inhabitants  of  said  state  as  to 
the  citizens  of  the  United  States,  without  any  tax,  impost,  or  duty 
therefor,  it  would  seem,  should  be  regarded  as  a  valid  regulation  by 
congress  of  the  navigable  waters  of  California,  which  would  withdraw 
them  from  the  operation  of  state  legislation  authorizing  the  construction 
of  a  bridge  over  a  navigable  stream,  such  as  the  American  river,  that 
would  utterly  destroy  its  navigability.     Id. 

6.  The  Case  of  Escabana  Co.  r.  Chicago,  107  U.  S.  679,  Commented  on, 

and  the  points  supposed  to  distinguish  it  from  that  case  pointed  out. 
Id. 

See  Nuisance. 

NEGLIGENCE. 

1 .  CoLLDsioN — Steamer  Too  Near  Wharf — Fault. — A  small  stem-wheeler, 

after  giving  the  usual  preliminary  signal,  a  long  whistle,  was  moving 
slowly  and  carefully  ont  from  her  slip,  about  two  o'clock  in  the  day, 
when  her  stem  came  into  collision,  about  ninety  feet  from  the  wharf, 
with  a  steamer  that  was  proceeding  at  a  moderate  rate  of  speed,  but 
within  one  hundred  feet  of  the  wharf:  Heldy  that  the  steamer  was  in 
fault  in  proceeding  so  near  to  the  wharf,  and  in  not  noticing  the  signal 
of  the  stern-wheeler  and  avoiding  the  collision.  McFarland  v.  Smelting 
Co.,  53. 

2.  Same  —  Failure    of    Small   Stkrn-wheeler   to    have    Lookoit    at 

Stern — Damages. — It  was  not  a  fault  on  the  part  of  the  stem- wheeler 
not  to  have  a  lookout  at  her  stem,  and  as  no  other  fault  is  alleged,  the 
whole  damage  for  the  collision  must  be  borne  by  the  steamer.     Id. 

3.  Injury  Caused  by  Negligence  of  Fellow-servants. — ^The  rule  first 

suggested  in  PrieMlyw,  Fowler,  3  Mee.  &  W.  (1837),  1,  that  a  master 
who  has  exercised  due  care  and  skill  in  the  employment  and  retention 
of  his  servants  is  not  responsible  for  an  injury  sustained  by  one  of  them 
in  the  course  of  his  employment  by  the  negligence  of  another,  however 
distinct  the  grade  or  different  the  labor  of  such  servants,  or  how  widely 
separated  the  locality  of  their  several  employments,  is  being  moditied  by 
the  course  of  judicial  opinion  and  decision,  so  as  to  meet  the  ends  of 
justice  in  cases  since  arising  of  corporations  and  others  engaged  in  varied 
and  widely  extended  operations  under  one  nominal  and  invisible  head, 
but  in  reality  divided  into  separate  parts  or  divisions,  under  the  direc- 
tion and  control  of  local  bosses,  superintendents,  or  heads  of  depart- 
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ments,  who  to  all  intents  and  purposes  represent  and  stand  for  the  cor- 
poration with  practically  unqualified  power  to  employ,  direct,  and 
discharge  workmen,  and  to  provide  the  necessary  material  and  appli- 
ances for  their  convenient  and  safe  employment.  Gilmore  v.  ^y.  P.  /?. 
Co.,  558, 

4.  Whex    Fellow-servant   Stands    yor   Master.— It  seems  well  estab- 

lished that  a  master  is  responsible  to  his  servant  for  an  injury  sustained 
by  him,  without  his  fault,  in  consequence  of  the  negligence  of  a  fellow- 
servant:  1.  When  the  latter,  having  authority  over  the  former,  ordera 
him  to  do  an  act  not  within  the  scope  of  his  employment,  whereby  he  is 
exposed  to  a  danger  not  contemplated  in  his  contract  of  service,  and  he 
is  injured  in  so  doing;  2.  Where  the  master  has  charged  the  latter  with  ■ 
the  duty  of  providing  proper  material  and  appliances  for  carrying  on  a 
work  in  which  he  is  personally  engaged  with  the  foi-mer  or  not,  and  by 
the  neglect  to  do  so  he  is  injured.     Id, 

5.  Case  in  Judcsmknt.— In  February,  1883,  the  Northern  Pacific  Railway 

Company  was  engaged  in  constructing  its  road  through  western  Mon- 
tana, and  had  many  gangs  of  men,  numbering  not  less  than  fifty  each, 
at  work  on  the  line  of  the  route,  at  from  three  to  five  miles  apart, 
under  the  control  and  direction  of  foremen  or  local  bosses,  with  the 
poM-er  to  eniploy  and  discharge,  subject  themselves  to  the  control  of 
a  general  superintendent  and  assistant,  who  pnssed  along  the  route  and 
inspected  the  camps  at  certain  periods;  some  of  these  gangs  used  giant- 
powder  for  blasting  the  rocks  and  frozen  earth,  and  in  such  case  the 
foreman  was  charged  specially  with  the  duty  of  handling  the  powder 
and  thawing  it  when  frozen;  the  general  superintendent  was  aware  of 
the  danger  of  thawing  powder  before  a  fire,  and  had  given  general 
notice  not  to  do  it,  and  provided  a  safe  appliance,  called  a  heater, 
for  the  purpose,  subject  to  the  requisition  of  the  local  boss;  the 
plaintiff  was  employed  as  a  common  laborer  in  one  of  these  gangs 
where  powder  was  always  thawed  without  a  heater  before  the  fire, 
and  while  assisting  in  so  thawing  powder  by  direction  of  the  local 
boss,  was  injured  by  its  explosion.  Held,  that  the  local  boss,  so  far, 
stood  in  the  place  of  the  defendant,  and  that  the  neglect  of  the  foimer 
to  obtain  and  use  the  proper  appliance  for  thawing  powder,  and  his 
directing  the  plaintiff  to  assist  in  thawing  powder  without  the  security 
of  such  appliance,  were  wrongful  acts  for  which  the  defendant  is 
responsible  to  the  plaintiff  so  far  as  he  was  injured  thereby.     Id. 

NEW  TRIAL. 

1.  Motion  for  New^  Tiiial. — A  motion  for  a  new  trial,  on  the  ground  that 

the  verdict  is  contrary  to  eviilence,  will  not  be  allowed  where  the  amount 
in  controversy  is  trifling;  but  when  the  verdict  is  probably  the  result  of 
an  erroneous  ruling  or  direction  of  the  judge,  the  motion  will  be  allowed, 
however  small  the  amount.     U.  S.  v.  Barnhart,  159. 

2.  Motion  for  New  Trial — Defense  not  Made  to  Jury. — Where  a  party 

has  a  defense  to  an  action  arising  out  of  the  testimony  in  the  case,  and 
omits  to  present  it  to  the  jury,  but  relies  upon  a  defense  involving  a  dif- 
ferent, if  not  inconsistent,  conclusion  from  the  testimony,  a  new  tnal  will 
not  be  gnmted  to  enable  him  to  submit  the  case  to  another  jury  upon 


708  Index. 

this  untried  question,  unless  it  clearly  appears  from  the  evidence  that  he 
is  entitled  to  a  verdict  on  that  ground,  and  then  only  u]>on  the  payment 
of  the  costs  of  the  tirst  trial.     McCune  v.  X,  P.  R.  Co.,  551. 

NUISANCE. 

1.  PriiLic  AND  Private  Nfisance  from  Mining  Debris.— The  Yuba  river 
rises  in  the  Sierra  Nevada  mountains,  and  after  flowing  in  a  westerly  di- 
rection about  twelve  miles  across  the  plain  after  leaving  the  foot-hills, 
joins  the  Feather.     At  the  junction,  wjthin  the  angle  of  these  two  riv- 
ers, is  situated  the  city  of  Marysville.     The  Feather  thence  runs  about 
thirty   mile«  and   empties  into  the  Sacramento.     These  three  rivers 
were  originally  navigable  for  steamboats  and  other  vessels  for  more 
than  one  hundred  and  fifty  miles  from  the  ocean,  at  least  as  far  as 
Marysville— the  Sacramento  being  navigable  for  the  largest-sized  steam- 
ers.    Tlie  defendants   have  for  several   years  been  and  they  are  still 
engaged  in   hydraulic  mining,  to  a  very  great  extent,  in  the  Sierra 
Nevada  mountains,   and    have   discharged   and    they  are  discharging 
their  mining  debris — rocks,  pebbles,  gravel,  and  sand — to  a  very  large 
aniount,  into  the  head-waters  of  the  Yuba,  whence  it  is  carried  down,  by 
the  ordinary  current  and  by  floods,  into  the  lower  portions  of  that  stream, 
and  into  the  Feather  and  the  Sacramento.     The  debris  thus  discharged 
has  produced  the  following  effects:  It  has  filled  up  the  natural  channel 
of  the  Yuba  abos^e  the  level  of  its  banks  and  of  the  surrounding  coun- 
try, and  also  of  the  Feather  below  the  mouth  of  the  Yul^a,  to  the  depth 
of  fifteen  feet  or  more.    It  lias  buried  with  sand  and  gravel  and  destroyed 
all  tlie  farms  of  the  riparian  owners  on  either  side  of  the  Yuba,  over  a 
B|)acc  two  miles  wide  and  twelve  miles  long.     It  is  only  restrained  from 
working  a  similar  destruction  to  a  much  larger  extent  of  farming  coun- 
try on  both  8i<les  of  these  rivers,  and  from  in  like  manner  destroying  or 
injuring  the  city  of  Marysville,  by  means  of  a  system  of  levees,  erected 
at  great  public  expense  by  the  proi>erty  owners  of  the  county  and  inhab- 
itants of  the  city,  which  levees  continually  and  yearly  require  to  be  en- 
larged and  strengthened  to  keep  pace  with  the  increase  in  the  mass  of 
debris  thus  sent  doM'u,  at  a  great  annual  cost,  defrayed  by  means  of  spe- 
cial taxation.     It  has  polluted  the  naturally  clear  water  of  these  streams 
so  as  to  render  them  wholly  unfit  to  be  used  for  any  domestic  or  agricul- 
tural purposes  by  the  adjacent  proprietors.     It  has  filled  to  a  hu*ge  ex- 
tent, and  is  filling  up  the  bed  and  narrowing  the  channels  of  these  rivers, 
and  the  navigable  bays  into  which  they  flow,  thereby  lessening  and  in- 
juring their  navigability,  and  impeding  and  endangering  their  navigation. 
All  these  effects  have  been  constantly  increasing  during  the  past  feiv^ 
years,  and  their  still  further  increase  is  threatened  b3'  the  continuance 
of    the   defendants'  said   mining    operations.      Held,    that    these  acts 
constitute  a  public  and  private  nuisance,  destructive,  continuous,  in- 
creasing, and  threatening  to  continue,  increase,  and  be  still  more  de- 
structive.    Mining  Dthris  Ca»e,  4A\, 

2.  Special  Injukies  to  the  Complainant.— During  all  this  time  the  com- 
plainant was  and  he  now  is  owner  in  fee  of  a  block  of  buildings  in  Mai-ya- 
ville,  in  the  business  portion  of  the  city,  about  five  hundred  feet  from 
the  levee  on  the  Yuba.  Originally  the  steamboat  landing  for  the  city 
■was  on  the  Yuba,  nearly  opposite  to  this  block;  but  by  reason  of  the 
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filling  up  of  that  river  its  navigation  has  been  prevented,  and  the  land- 
ing is  now  in  the  Feather,  three  fourths  of  a  mile  distant  from  said  block. 
By  a  break  in  the  levee  of  the  Yuba  during  one  of  its  annual  floods,  the 
city  of  Marysville  was  inundated,  the  water  stood  several  feet  deep  in 
this  block,  debris  was  deposited  in  it;  its  underpinning  was  washed  out 
BO  that  the  roof  fell  in,  and  the  repairs  of  these  injuries  cost  between  two 
thousand  and  three  thousand  dollars.  The  building  is  liable  in  the  same 
manner  to  similar  injuries  from  every  flood  in  the  river.  The  complain- 
ant also  owns  two  farms,  one  of  nine  hundred  and  fifty-two  acres  abut- 
ting on  the  Feather  a  few  miles  below  Marysville,  upon  which  there  was 
formerly  a  public  steamboat  landing  for  shipping  and  receiving  freight 
and  passengers,  but  which  has  become  useless  by  the  filling  up  of  the 
river  in  front;  the  other  of  seven  hundred  and  twenty  acres  abutting  on 
the  opposite  bank  of  the  Feather.  Seventy- five  acres  of  one  of  these 
tracts  and  fifty  acres  of  the  other  have  been  completely  buried  and  de 
atroyed  by  the  debris,  and  the  remaining  portions  are  only  protected  from 
destruction  by  the  levees,  which  on  several  occasions  have  broken,  and 
the  lauds  have  been  damaged  by  water  charged  with  debris,  and  they 
are  in  danger  of  being  overflowed  and  injured  in  a  similar  manner  from 
a  breach  of  the  levees  at  any  flood.  The  value  of  the  complainant's  land 
has  been  depreciated  from  these  causes;  his  access  to  the  river  from  his 
farms  for  the  purpose  of  shipping  or  receiving  freights  has  been  cut  off; 
be  has  been  obliged  to  pay  an  extraordinary,  onerous,  aimual  tax  for  the 
erection  and  maintenance  of  the  levees  to  protect  his  property  from  the 

'  constantly  increasing  danger  of  loss  or  destruction.  Hddy  that  these 
results  constitute  special  injuries  to  the  complainant,  w^hich  eutitle  him  to 
maintain  a  suit  in  equity  to  restrain  the  further  commission  of  the  public 
nuisance  created  by  the  defendants.     /(/. 

SciT  BY  A  Private  Person  to  Restrain  a  Public  Nuisance.— When 
a  private  person  has  sustained  s])ecial  injuries  from  a  public  nuisance,  he 
thereby  gains  a  standing  in  court  which  enables  him  to  maintain  a  suit 
for  such  injury.  In  the  suit  so  brought,  the  plaiutiff  acts  on  behalf  of 
all  others  who  are  or  may  be  injured,  as  a  public  prosecutor,  rather  than 
on  his  own  account.  The  court,  in  deciding  such  suit,  has  regard  to  the 
interests  of  the  public,  as  well  as  to  those  of  the  plaintiff.     Id. 

SrcH  Nuisance  not  Authorized  by  Legislation. — The  acts  of  defend- 
ants creating  such  a  public  and  private  nuisance  are  not  authorized  or 
justified  by  the  legislation  of  congress,  recognizing,  permitting,  and  reg- 
ulating mining  on  the  public  lands  of  the  United  States,  or  on  lands 
granted  by  the  government  to  private  owners  (U.  S.  R.  S.,  sec.  2338,  act 
of  1866);  or  by  statutes  providing  for  the  improvement  of  the  navigable 
rivers  of  California,  which  recognize  the  injuries  above  descrilied  as  ex- 
isting facts  (river  and  harbor  bills  of  1880  and  1882);  or  by  the  letrislation 
of  California  segulating  mining  operations,  or  purporting  to  permit  the 
condemnation  of  lands  for  the  uses  of  miners  (C.  C.  P.,  sec.  1238,  subd.  5); 
or  by  the  act  of  1878  (sec.  1,  subd.  8),  concerning  the  Sacramento  and 
San  Joaquin  rivers,  and  recognizing  the  injuries  as  above  described  from 
the  mining  debris.     Id, 

Nuisances  not  Afthorized  by  Implication.— Under  the  provisions  of 
the  California  civil  code,  section  3482,  detiuiug  nuisances,  acta  otherwise 
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constituting  a  nuisance  cannot  be  justified  and  legalized  by  implicatiooy 
but  only  by  the  express  autliority  of  some  statute.     /(/. 

6.  It  18  A  Condition  always  Implied  by  Law,   that  ri>;hts  panted  or 

regulated  by  statute  shall  be  exercised  by  their  possessors  with  due  re- 
gard to  the  ri|^hts  of  other  persons.     Id. 

7.  Powers  of  the  United  States  over  PrsLic  Lands  withix  a  State. 

Over  the  x>nblic  lands  within  a  state  the  United  States  has  only  the  rights 
of  a  proprietor,  and  it  has  no  power  to  authorize  its  grantees  of  such 
lands  to  invade  the  private  rights  of  other  proprietors.     Id. 

8.  PowEits  OF    CoiNijREss   OVER    Navioable   STREAMS.— Congtcss  has  no 

power,  even  by  express  statute,  to  authorize  a  public  nuisance  destroying 
or  materially  obstructing  the  navigability  and  navigation  of  navigable 
streams  within  a  state,  for  purposes  wholly  unconnected  with  commerce 
or  post-roads.  Its  power  over  such  streams  is  limited  to  the  regulation  of 
commerce  and  establishing  post-roads,  an<l  it  cannot  authorize  the  navi- 
•  gability  of  a  navigable  stream  to  be  totally  or  partially  destroyed  for 
purposes  having  no  connection  with  or  tendency  to  beneiit  the  operations 
of  commerce  or  the  caiTying  of  the  mails.     Id. 

9.  Powers  of  the  State  to  Authorize  Stch  a  KtisancE. — A  statute  of 

the  state  of  California  expressly  authorizing  the  acts  of  the  defendants, 
and  the  injuries  caused  by  them,  would  be  in  conflict  with  the  fourteenth 
amendment  of  the  United  States  constitution,  and  with  similar  provisions 
'of  the  state  constitution.  Such  legislation  would  either  deprive  the 
complainant  and  others  of  their  proj^erty  without  due  process  of  law,  or 
would  take  or  damage  their  property  for  alleged  public  use  without  com- 
pensation.    Id. 

10.  Powers  of  the  State  over  Navigable  Streams. — A  state  cannot, 
except  under  its  power  of  eminent  domain,  and  upon  making  just  com- 
pensation, interfere  with  the  navigable  streams  within  its  territory,  in 
any  manner,  or  for  any  purpose,  other  than  that  of  regulating,  preserv- 
ing, and  protecting  the  public  easement  of  navigation  therein.     Id. 

11.  Act  Admitting  California  into  the  Union. — The  provision  of  the  act 
admitting  California  into  the  Union  *'upon  the  express  condition  •  ♦  * 
that  all  the  navigable  rivers  within  said  state  shall  be  common  highways 
and  forever  free,  as  well  to  the  Inhabitants  of  said  state  as  to  the  citizeus 
of  the  United  States, "  is  valid  as  a  law  under  the  authority  of  congress 
to  regulate  commerce,  which  the  state  has  no  authority  to  violate,  aud 
with  which  it  cannot  interfere.     Id. 

12.  Prescrii'tion,  Natttre  of. —The  statute  of  California  merely  fixes  the 
time  in  which  a  right  by  prescription  shall  be  acquired  at  five  years;  but 
it  nowhere  determines  the  circumstances  which  constitute  prescri^jtion, 
and  thus  leaves  them  to  be  determined  by  the  settled  law  as  it  stood 
prior  to  the  code.     /(/. 

13.  No  Prescription  in  Favor  of  a  Pcblic  Nuisance.— Xo  right  or  title 
can  be  act^uired  by  prescription  to  commit,  or  continue,  a  public  nui- 
sance.    Id. 

14.  Same,  in  Suit  by  a  Private  Person. — The  same  doctrine  applies  to  a 
suit  brought  by  a  private  person  who  has  sustained  special  injuries  from 
a  public  nuisance,  as  to  a  suit  brought  by  the  attorney  general,  or  by 
some  corporate  portion  of  the  publicji    A  public  nuisance  is  not  unlawful 
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^ 

as  to  the  whole  public,  and  lawful  as  to  its  constituents;  it  is  absolutely 
and  wholly  unlawful.     Id, 

15.  No  Prescriptive  Right  Acquirbd. — The  defendants  have  acquired  no 
right  or  title  by  prescription  to  commit  or  continue  the  nuisance  com- 
plained of,  whether  regarded  as  a  public  or  a  private  nuisance;  there  has 
been  no  acquiescence,  either  by  the  public  or  by  complainant,  in  the  acts 
of  defendants  as  done  under  an  adverse  claim  of  right.     Id. 

16.  Delay  as  Evidence  of  Acquiescence.— How  far  delay  may  be  evi- 
dence of  acquiescence  must  depend  upon  the  circumstances  of  each  case. 
In  the  present  case,  the  complainant  is  entitled  to  the  benefit  of  the  con- 
duct of  the  community,  and  this  conduct  shows  a  constant  opposition  on 
their  part  to  the  acts  of  defendants  during  the  whole  period  of  their  hy- 
draulic mining  operations  since  the  injury  became  material.  Acquies- 
cence in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  similar 
nuisance  which  is  constantly  increasing  in  magnitude  and  in  its  destruc- 
tive effects.  For  the  same  reasons,  the  delay  or  lapse  of  time  in  bring- 
ing this  suit  does  not  constitute  laches.     Id. 

17.  Adver.se  Possession. — Defendants  have  not  acquired  title  by  adverse 
possession  to  the  two  tracts  of  complainant^s  lands — one  of  seventy -five 
acres,  the  other  of  fifty  acres — which  have  been  completely  buried  by 
their  mining  debris.  These  tracts  have  not  been  *'  protected  by  a  sub- 
fitantial  enclosure,"  or  *'  usually  cultivated  or  improved  "  by  defendants, 
as  required  by  the  code  of  civil  procedure,  section  f325,  in  all  cases  where 
the  adverse  possession  is  ''not  founded  upon  a  written  instrument,  judg- 
ment, or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by 
defendants.     ///. 

18.  CcsroMS  OF  Miners. — The  acts  of  defendants  are  not  authorized  by  the 

*'  customs  of  miners  "  recognized  by  the  legislation  of  California  and  of 
congress,  which  customs  so  recognized  are  only  local,  not  general  cus- 
toms. A  custom  which  authorized  such  acts,  if  it  existed,  would  be 
"  in  conflict  with  the  laws  and  constitution  of  the  state,"  and  would  be 
illegal  and  void.     Id. 

19.  Inconvenience  to  Defendants. — In  granting  relief,  where  the  com- 
plainant's rights  are  certain,  and  the  invasion  of  them  is  clearly  estab- 
lished, a  court  of  equity  cannot  consider  the  inconvenience  which  will 
result  to  defendants  from  the  relief.  Nor  is  it  the  province  of  the  court 
to  speculate  upon,  or  to  consider,  or  to  suggest,  any  possible  modes  by 
which  defendants  may  avoid  the  injurious  consequences  of  their  acts,  or 
to  decide  upon  the  conflicting  opinions  of  scientific  experts  concerning 
the  feasibility  or  sufliciency  of  such  suggested  modes.  The  only  duty 
of  the  court  is  to  grant  the  relief  to  which  the  complainant  is  entitled 
upon  the  law  and  facts  of  the  case.     Id. 

OFFICIAL  BOND. 
1.  Bond  of  Indian  Agent,  Condition  of. — B.  was  appointed  agent  for 
the  Indians  in  Washington  territory,  and  as  such  gave  a  bond  condi- 
tioned to  faithfully  account  for  all  money  and  property  that  might  come 
into  his  hands,  and  was  thereupon  assigned  to  duty  on  the  Umatilla 
reservation,  in  Oregon,  where  he  acted  as  agent  to  the  Indians  settled 
thereon  under  the  treaty  of  June  9,  1855  (12  Stat.  945),  some  of  whom 
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had  previously  resided  in  Washington  territory:  Htld^  1.  The  condition 
of  tlie  lx)nd  did  not  include  or  apply  to  money  or  property  not  received 
by  the  obligor  as  agent  of  the  Indians  in  Washington  territory;  and 
2.  That  he  was  not  liable  on  said  lx)ud  for  money  received  by  him  while 
he  was  acting  as  agent  to  the  Indians  on  the  Umatilla  rescryation  in 
Oregon.     United  States  v,  Barnhart,  159. 

ONUS  PROBANDI. 
See  BuRDEX  of  Proof.  . 

PARTITION. 
1.  Pendency  of  a  Suit  for  Partition  in  thb  Statk  CorRTS,  such  snit 
being  in  the  nature  of  a  proceeding  in  rem,  may  be  pleade<l  in  abatement 
to  a  subsequent  suit  for  partition  of  the  same  land  in  the  United  States 
courts,  brought  by  a  successor  in  interest,  }>endeute  lite^  of  some  of  the 
})artic8  to  such  former  suit  against  the  successors  in  interest  of  the  other 
parties.     Martin  v.  Baldwin,  632. 

PATENTS. 

1.  Verificatiox  of  Pleadings.— Under  section  014  of  the  revised  statutes, 

the  plea<lings  in  an  action  for  the  infringement  of  a  patent  must  be  veri- 
fied, as  provided  in  section  89  of  the  Oregon  code  of  civil  procedure.  Cot- 
tier V.  Stimson,  435. 

2.  Double  Pleas  or  Defenses. — Both  at  common  law  and  under  the  code 

special  pleas  or  defenses  may  be  pleaded  with  the  general  issue  or  a  de- 
nial of  tlie  allegations  of  the  complaint.     Jd. 

3.  Defenses  to  an  Action  for  .  Infrinoement. — The  five  matters  which 

may  be  given  in  evidence  upon  notice  under  the  general  issue,  as  pro- 
vided in  section  4920  of  the  revised  statutes,  as  defenses  to  an  action  for 
the  infringement  of  a  patent,  may  be  pleaded  specially  with  the  general 
issue,  and  other  defenses  thereto  may  be  pleaded  specially  either  with 
or  without  the  general  issue  and  such  notice.     Id, 

4.  Special  Pleas  Criticised. — Quaere:  Is  it  sufficient  to  allege  in  a  special 

plea  that  the  thing  patented  was  not  marked  with  the  word  **  patented,'* 
without  also  alleging  that  the  defendant  was  not  otherwise  notified  of  the 
infringement  ?  and  is  not  a  plea  that  the  thing  patented  was  not  an  inven- 
tion M'hen  produced  by  the  patentee  a  mere  repetition  of  the  special  mat- 
ter, that  said  patentee  was  not  the  original  and  first  inventor  thereof  ?  but 
a  defense  that  an  invention  is  not  useful  must  be  specially  pleaded.     Id, 

5.  Sub-combinations— Independent  Patents. — Where  a  patent  is  issued 

for  an  invention  consisting  of  a  combination  of  a  number  of  elements,  and 
there  is,  at  the  same  time,  an  invention  made  by  the  patentee  consisting 
of  a  sub-combination  of  a  part  of  the  elements  entering  into  the  larger 
combination,  and  the  patent  issued  does  not  embrace  such  sub-combina- 
tion, the  inventor  of  both,  at  the  same  time,  may  afterM'ards  obtain  an 
independent  patent  for  the  sub-combination,  provided  he  applies  there- 
for within  two  yeai-s  after  the  invention  has  gone  into  public  use  or  been 
on  sale.     Cahn  v.  Wony  Town  On^  630. 

PILOTS  AND  PILOTAGE. 
1.  Offer  or  Pilot  Service  by  Skjnal. — Tlie  pilot  commisflioners  of  Oregon, 
under  the  pilot  act  of  1882,  are  authorized  and  retjuired  to  declare  by 
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rule  what  shall  constitute  a  valid  offer  of  pilot  service  on  the  Columbia 
river  bar  pilot  grounds,  by  a  signal  addressed  to  the  eye,  and  in  so  doing 
may  prescribe  the  distance  within  which  such  signal  must  be  made  from 
the  vessel  signalled.     IVie  Ullock,  634. 

2.  SxoXAL  FOR  AN  Offer  OF  PiLOT  SERVICE. — The  statute  of  the  United 

States  does  not  prescribe  any  signal  to  be  used  on  a  pilot  boat  in  making 
an  offer  of  pilot  service,  and  the  light  required  by  section  4233  of  the 
revised  statutes,  to  be  carried  by  a  sailing  pilot  vessel  at  night,  is  only 
used  to  prevent  collision,  and  incidentally  to  give  notice  of  the  character 
of  such  craft;  but  the  usual  signal  by  which  an  offer  of  pilot  service  is 
made  is  the  jack  set  at  the  main  truck  in  the  daytime,  and  ** flare-ups" 
at  night,  and  this  jack  is  usually  the  ensign  of  the  country  in  which  the 
service  is  offered.  In  the  United  States  it  is  a  blue  flag  charged  with 
a  star  for  every  state  then  in  the  Union,  and  called  the  *'  Union  Jack." 
hL 

3.  The  Term  "State"  Construed  to  iNCLroE  a   ** Territory." — The 

term  "state"  in  the  act  of  March  2,  1837  (5  Stat.  153;  R.  S.  4236),  reg- 
ulating the  taking  of  pilots  on  a  water  forming  the  boundary  between 
two  states,  construed  to  include  an  organized  "  territory  "  of  the  United 
States.     Id. 

PLEADING. 

1.  Mutual  and  Dependent  Undertakings. — The  undertakings  in  a  con- 

tract whereby  one  party  agrees  to  sell  and  deliver  an  article  to  another 
on  the  demand  of  such  other  at  a  certain  place,  and  upon  the  payment 
by  him  of  a  certain  price,  are  mutual  and  dependent,  but  before  either 
I>arty  can  maintain  an  action  against  the  other  for  the  non- performance  of 
such  contract,  he  must  aver  and  show  an  offer  of  performance  on  his 
part  or  a  readiness  and  willingness  to  perform  according  to  the  cir- 
cumstances of  the  case.     Nnh  v.  YocHm,  24. 

2.  Special  Demurrer. — Under  the  Oregon  code  of  civil  procedure  special 

demurrers  are  not  allowed;  but  if  the  allegations  of  a  pleading  are  open 
to  the  objection  of  indefiniteness  or  uncertainty,  the  remedy  is  by  mo- 
tion, under  section  84  of  the  code,  to  make  the  same  moi*e  definite  and 
certain.     Id. 

3.  Demand,  Allegation  of. — Y.  agreed  to  sell  and  deliver  to  N.  and  B. 

at  a  certain  place,  for  a  certain  price,  a  certain  quantity  of  hops,  upon 
the  demand  of  said  N.  and  B.,  but  without  any  time  being  specified  in 
which  such  demand  should  be  made:  Hdd^  in  an  action  by  N.  and  B. 
against  Y.  for  the  non-delivery  of  the  hops,  that  an  allegation  that  the 
plaintiffs  had  demanded  the  hops  from  the  defendant  without  stating 
when  was  sufficient  on  general  demurrer;  and  that  an  allegation  that 
they  were  ready  and  willing  to  receive  and  pay  for  the  hops  without 
stating  when  or  where  was  also  sufficient.  Id. 

4.  Allegafion  of  Readiness  and  Willingnkss  to  Receive  and  Pay  for 

AN  Article. — Where  it  is  agreed  that  an  article  shall  be  delivered  to 
the  buyer  by  the  seller  at  a  certain  place  for  a  certain  price,  on  the  de- 
mand of  the  former,  and  the  demand  is  made  for  the  delivery  on  a  cer- 
tain day,  in  an  action  for  the  non-delivery  of  the  article  it  is  sufficient 
to  allege  that  he  was  ready  and  willing  to  receive  and  pay  therefor,  at 
the  time  and  place  appointed,  but  if  the  seller  has  the  article  at  such 
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time  and  place,  in  such  action  the  bnyer  must  also  allege  and  show  that 
he  then  and  there  offered  to  receive  and  pay  for  the  same.     Id, 

5.  Ai.LK(JATiON — Whkx   SrFriciENT  ON  Demcrrkr. — A  general  allegation 

that  the  defendant  refuses  to  sell  certain  lands  at  a  reasonable  price  is 
good  on  general  demurrer,  and  the  only  mode  of  objecting  to  it  under 
tiie  Oregon  code  of  civil  procedure  is  a  motion  under  section  S4,  to  make 
it  more  definite  and  cei-tain.     U.  S.  v.  O,  li,  <L-  N.  Co.y  61. 

6.  Verikication  of  Answer  by  Foreign  iNsniANCE  Company. — A  foreign 

insurance  company  that  has  appointed  an  agent  here  upon  whom  process 
may  l)e  served  for  it,  as  provided  in  sections  7  and  8  of  the  foreign  cor- 
lK)ratiou  act  (Oregon  Laws,  617),  is  not  absent  from  the  state,  so  that  any 
agent  or  attorney  thereof  may  verify  its  answer  to  a  complaint,  but  such 
answer  must  be  veriiied  by  the  agent  appointed  under  the  statute  to 
stand  for  the  corporation,  or  by  some  otiier  agent  or  attorney  who  has 
personal  knowledge  of  the  facts  involved  in  the  allegations  therein.  West 
V.  Home  Inn,  Co.^  412. 

7.  Verification   by  an   Agent  having   Knowledge    of  the    Facts. — 

Where  an  agent  verifies  an  answer,  on  the  ground  that  the  allegations 
thereof  arc  within  his  personal  knowledge,  for  the  purpose  of  this  verifi- 
cation, the  allegations  in  the  answer  arc  to  be  taken  as  part  of  hia  state- 
ment, and  it  must  a))pcar  therefrom  that  the  truth  or  falsity  of  such 
allegations  are  within  hia  personal  knowledge.     Id, 

8.  Idem.-  -Where  an  answer  controverts  sundry  allegations  in  the  complaint 

by  simply  denying  any  knowledge  or  information  thereof  sufhcient  to 
form  a  Ixrlief,  and  such  answer  is  verified  by  an  agent  of  the  defendant, 
who  states  in  the  verilication  that  the  facts  contained  in  the  answer  are 
within  his  knowledge,  it  docs  not  appear  that  such  agent  was  authorized 
to  verify  the  same  l>ecauBe  of  his  personal  knowledge  of  the  material 
allegations  therein,  but  the  contrary.     Id. 

9.  Personal  Knowledge  of  an  Allegation. — Personal  knowledge  of  an 

allegation  in  an  answer,  within  the  purview  of  section  79,  is  a  personal 
knowledge  of  its  truth  or  falsity;  and  if  the  allegation  is  a  negative  one, 
this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the  alle- 
gation denied.     Id. 

10.  Verification  of  Pleadings.— Under  section  914  of  the  rerised  statutes 
the  pleadings  in  an  action  for  the  infringement  of  a  patent  must  be  veri- 
fied, as  provided  in  section  89  of  the  Oregon  code  of  civil  procedure. 
Cottkr  V.  Sthnson^  43r». 

11.  Double  Pleas  or  Defenses. — Both  at  common  law  and  under  the  co<le 
special  pleas  or  defenses  may  be  pleaded  with  the  general  issue  or  a  de- 
nial of  tiie  allegations  of  the  complaint.     Id. 

12.  Defenses  to  an  Action  for  Infringement.— The  five  matters  which 
may  be  given  in  evidence  upon  notice  under  the  general  issue,  as  pro- 
vided in  section  49*20  of  the  revised  statutes,  as  defenses  to  an  action  for 
the  infringement  of  a  patent,  may  be  pleaded  specially  with  the  general 
issue,  and  other  defenses  thereto  may  be  pleaded  specially,  either  with 
or  without  the  general  issue  and  such  notice.     Id. 

13.  Special  Pleas  Criticised.— (^w«tc;  Is  it  sufficient  to  allege  in  a  special 
plea  that  the  thing  patented  was  not  marked  with  the  word  *' patented,*' 
without  also  alleging  that  the  deteudaut  was  not  otherwise  notified  of 
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the  infringment  ?  and  is  not  a  plea  that  the  thing  patented  was  not  an 
invention  when  prodiice<l  hy  the  patentee  a  mere  repetition  of  the  spe- 
cial matt'Cr,  that  said  patentee  was  not  the  original  and  first  inventor 
thereof  ?  but  a  defense  that  an  invention  is  not  useful  must  be  specially 
pleaded.     Id, 

PRACTICE. 

1.  Final  Decree — ^MoDincATiON  of.  — During  the  term  the  court  may  mod- 

ify, supplement,  or  supersede  a  final  decree  in  any  case;  and  while  it  is 
more  orderly  and  convenient  to  state  in  the  second  decree  how  far  or  in 
what  respect  it  is  intended  to  effect  the  first  one,  still  this  is  not  actually 
necessary;  and  it  will  be  presumed  that  in  giving  the  second  decree  the 
court  intended  to  modify  the  first  one,  in  so  far  as  they  diifer,  unless  the 
circumstances  plainly  indicate  the  contrary.      Tilton  v.  Barrell,  84. 

2.  Decree  and  Execution  thereon.— An  execution  directing  the  sale  of 

mortgaged  premises  to  satisfy  the  debt  of  the  mortgagee  must  be  based 
upon  a  decree,  which  is  sufficiently  indicated  therein;  but  although  there  is 
a  variance  between  the  latter  and  the  former  as  to  the  date  of  the  decree, 
the  execution  and  the  sale  thereon  is  valid,  in  favor  of  any  person  claim- 
ing thereunder,  if  it  plainly  appears  to  the  court  upon  a  view  of  all  the 
facts  that  the  execution  was  in  fact  issued  upon  the  decree  in  question, 
and  for  its  enforcement.     Id. 

3.  Two  Similar  Decrees  in  a  Case. — Two  decrees,  purporting  to  be  final, 

were  given  in  L.  v.  /?.,  within  three  days  of  each  other,  directing  the 
sale  of  mortgaged  premises,  and  differing  only  in  the  mode  of  describing 
the  same — the  first  one  describing  them  by  parcels,  and  the  second  ono 
by  the  same  parcels  and  as  a  whole:  Held,  that  said  decrees  were  in  legal 
effect  and  operation  identical,  and  an  execution  might  properly  issue 
upon  either  of  them.     Id. 

4.  Motion  in  Arrest  of  Judgment. — In  the  consideration  of  a  motion  in 

arrest  of  judgment,  the  conrt  can  not  look  beyond  the  record,  and  there- 
fore will  not  take  notice  of  a  stipulation  filed  during  the  trial,  admitting 
the  existence  of  certain  facts  in  the  case.  United  States  v.  Barnhart^  159. 
6.  Motion  for  New  Trial. — A  motion  for  a  new  trial,  on  tlie  ground  that 
the  verdict  is  contrary  to  evidence,  will  not  be  allowed  where  the  amount 
in  controversy  is  trifling;  but  when  the  verdict  is  probably  the  result  of 
an  erroneous  ruling  or  direction  of  the  judge,  the  motion  will  be  allowed, 
however  small  the  amount.     Id. 

6.  Verification  of  Answer  by  Foreion  Insurance  Company.— A  foreign 

insurance  company  that  has  appointed  an  agent  here  upon  whom  process 
may  be  served  for  it,  as  provided  in  sections  7  and  8  of  the  foreign  cor- 
poration act  (Oregon  Laws,  617),  is  not  absent  from  the  state,  so  that  any 
agent  or  attorney  thereof  may  verify  its  answer  to  a  complaint,  but  such 
answer  must  be  verified  by  the  agent  appointed  under  the  statute  to 
stand  for  the  corporation,  or  by  some  other  agent  or  attorney  who  has 
personal  knowledge  of  the  facts  involved  in  the  allegations  therein.  Wed 
v.  Borne  Insurance  Co.,  412. 

7.  Verification   by   an   Agent   having   Knowledge   of   the  Facts. — 

Where  an  agent  verifies  an  answer  on  the  ground  that  the  allegations 
thereof  are  within  his  personal  knowledge,  for  the  purpose  of  this  verifi- 
cation, the  allegations  in  the  answer  are  to  be  taken  as  part  of  his  state- 
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ment,  and  it  must  appear  therefrom  that  the  truth  or  falsity  of  sach 
allegations  are  witliin  his  personal  knowledge.     Id. 

8.  Idem. — Where  an  answer  controverts  sundry  allegations  in  the  complaint 

by  simply  denying  any  knowledge  or  information  thereof  sufficient  to 
form  a  belief,  and  such  answer  is  verified  by  an  agent  of  the  defeudant, 
who  states  in  the  verification  that  the  facts  contained  in  the  answer  are 
within  his  knowledge,  it  does  not  appear  that  such  agent  was  authorized 
to  verify  the  same  because  of  his  personal  knowledge  of  the  material  alle- 
gations therein,  but  the  contrary.     Id. 

9.  PEitsoNAL  KxowLEDGK  OF  A>'  ALLEGATION. — Personal  knowledge  of  an 

allegation  in  an  answer,  within  the  purview  of  section  79,  is  a  personal 
knowledge  of  its  truth  or  falsity;  and  if  the  allegation  is  a  negative  one, 
this  necessarily  includes  a  knowledge  of  the  truth  or  falsity  of  the  allega- 
tion denied.     Id. 

9.  RuLiNd   OP  THE  Circuit  Jhstice  or  Judge. — A  ruling  of  the  circuit 

justice  or  judge  on  the  circuit  ought  to  be  followed  by  the  other  judges 
thereon  until  the  question  is  determined  by  the  supreme  court.  UnxU'd 
Stiitc'fi  V.  Morrvif  439. 

10.  United  States  v.  Loftis,  8  Saw\  194. — The  ruling  in  this  case  being  op- 
posed to  the  decision  of  tlie  circuit  judge,  in  an  unreported  case  in  the 
district  of  California,  not  then  known  to  the  district  judge  of  Oregon, 
the  latter  is  now  followed  and  the  former  disregarded,  without  reference 
to  the  peraonal  opinion  of  said  district  judge;  but  in  the  light  of  further 
examination  of  an  information  on  the  subject  the  case  is  not  regarded  as 
sound,  and  is  overruled.     Id. 

See  New  Trial. 

PRESCRIPTION. 
See  Nuisance. 

PRINCIPAL  AND  AGENT. 

1.  Agent  Adversely  Interested  to  Pkinxtpal. — The  law  will  not  allow  a 

person  to  act  as  agent  when  he  has  an  interest  adverse  to  his  principal; 
and  therefore  an  agent  of  an  insurance  company,  to  receive  and  transmit 
ai)plications  for  insurance,  when  making  an  application  therefor  on  his 
own  property,  directly  or  indirectly,  for  his  own  behefit,  is  acting  for 
himself,  and  cannot  be  considered  the  agent  of  the  insurance  company. 
Spare  v.  //.  Mut.  Ins.  Co.,  142. 

2.  Suit  to  Reform  a  Contract. — The  evidence  necessary  to  support  a  bill 

to  reform  a  contract  must  show  certainly  in  what  the  mistake  consists, 
and  that  it  was  mutual.     Id. 

PUBLIC  LANDS. 
1.  Taking  Private  Property — Seleciion  of  and  Necessity  for  Action 
to  Ascertain  Value  of— Compensation  for. — An  act  of  congress  (29 
Stat.  13^)  directed  to  the  secretary  of  war  to  select  such  lands  at  the 
cascailes  of  the  Columbia  river,  in  Oregon,  as  he  might  deem  necessary 
and  proper  for  the  construction  and  operation  of  a  canal  and  locks  around 
the  same,  and  authorized  him  to  take  possession  of  said  lands  after  he 
had  purchased  the  same;  and  in  case  he  could  not  make  such  purchase 
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at  a  reasonaljle  price,  then  to  take  such  posBeesion,  as  soon  as  the  value 
of  the  property  was  ascertained  by  a  legal  proceeding,  in  the  ino<le  pro- 
vided .by  the  laws  of  Oregon  for  the  condemnation  of  lands  to  public 
uses  therein,  in  which  the  department  of  justice  should  represent  the 
United  States,  and  the  value  so  ascertained  was  secured  or  paid  to  the 
owner:  Held — 1.  That  the  United  States  could  exercise  the  right  of  emi- 
nent domain  within  the  state  whenever  necessary  to  the  exercise  of  any 
of  the  powers  conferred  upon  it  by  the  constitution,  upon  making  just 
compensation  to  the  owner,  which,  under  the  act  authorizing  the  taking 
in  this  case,  must  be  secured  or  paid  before  the  property  can  be  con- 
demned or  occupied  without  the  consent  of  the  owner.  2.  The  legisla- 
ture is  the  judge  of  the  necessity  of  taking  private  property  for  public 
use,  and  congress  in  authorizing  the  secretary  of  war  to  select  the  neces- 
sary lands  for  the  canal  and  locks  made  him  the  judge  of  the  necessity 
of  811  ch  selection — at  least  in  the  first  instance;  but  qmpre,  may  not  the 
owner  in  an  action  to  condemn  the  same  allege  and  prove  as  a  defense 
thereto,  in  whole  or  in  part,  that  such  selection  or  some  portion  of  it  is 
wholly  unnecessary  to  the  construction  or  operation  of  such  canal  or 
locks?  3.  If  the  secretary  is  unable  to  purchase  the  lands  selected  at  a 
reasonable  price,  the  United  States  may  maintain  the  action  provided  for 
in  title  3  of  the  Oregon  corporation  act  (Or.  Laws,  533),  to  ascertain  the 
value  of  said  lands  and  to  procure  a  condemnation  of  the  same  to  the  use 
in  question;  and  this  court,  under  section  629,  subdivision  3,  of  the  re- 
vised statutes,  has  jurisdiction  of  the  same.  4.  Tlie  selection  of  lands 
by  the  secretary  and  the  bringing  of  this  action  by  the  United- States,  to 
ascertain  their  value,  do  not  alone  constitute  a  taking  of  private  prop- 
erty for  public  use,  and  therefore  such  selection  may  be  made  and  action 
prosecuted  until  said  value  is  so  ascertained,  although  congress  has  as 
yet  made  no  provision  for  paying  the  same;  but  judgment  of  condemna- 
tion can  not  be  given  until  the  compensation  is  paid  to  the  owner  or  into 
court  for  him.  5.  After  the  value  of  the  selected  lands  has  been  ascer- 
tained the  United  States  may  decline  to  complete  the  purchase;  and  in 
case  of  unreasonable  delay  in  paying  the  ascertained  value,  the  defend- 
ant may  have  judgment  dismissing  the  action  for  want  of  prosecution. 
U.S.  v.  0.  li.dbN.  Co.,  61. 

2.  Condition  Prkckdent  to  Actiox— Opfee  of  Reasonable  Price. — The 

conditions  precedent  to  the  right  to  maintain  this  action  in  the  state 
court  do  not  apply  here;  but  it  is  a  condition  precedent  to  the  right  of 
the  United  States  to  maintain  this  action  in  this  court,  that  the  defend- 
ant refused  a  reasonable  price  for  the  property  sought  to  be  condemned; 
but  any  offer  which  the  secretary,  in  the  exercise  of  his  judgment,  as  to 
the  value  of  the  property,  may  have  made,  is  to  be  considered  "a  reason- 
able one  for  the  purpose  of  this  action."    Id. 

3.  Value  of  Lands  Selected. — It  is  not  necessary  in  this  action  that  the 

complaint  should  contain  a  distinct  allegation  of  the  value  of  the  lands 
selected  for  condemnation;  but  qucere,  that  the  defendant  may  tender 
the  plaintiff  an  issue,  in  its  answer  on  this  point,  which  the  latter  must 
meet  in  its  replication,  or  the  fact  as  pleaded  will  for  the  purposes  of  tlie 
action  be  admitted.     Id. 

4.  CuTTiNO  Timber  on  the  Public  Lands. — Section  4  of  the  act  of  June 

3,  1878  (20  Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  public 
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lands  Vr'ith  iiiteut  to  diflpose  of  the  same;  but  the  proviso  thereto  permits 
a  settler  under  the  pre-emption  and  homestead  acts  to  clear  his  claim  as 
fast  as  the  same  is  put  under  cultivation,  and  the  timber  cut  iu  the  course 
of  such  clearing  may  be  disposed  of  by  the  settler  to  the  best  advantage. 
United  Stales  v.  WiUiartv^,  S?**). 

5.  Idkm.  — Hut  if  such  settler  cuts  timber  on  his  claim  with  the  intent  to  dis- 

pose of  the  same,  and  nob  merely  as  a  means  of  preparing  the  laud  for 
tillage,  he  is  a  wilful  trespasser,  and  is  liable  accordingly.     Id, 

6.  Dama(jes  for  CuTTiNi}  Timber. — The  measure  of  damages  in  an  action 

for  cutting  timber  on  the  public  lands,  iu  case  the  trespass  is  inadvertent 
and  not  wilful,  is  the  value  of  the  timber  in  the  tree;  but  where  the  tres- 
pass is  wilful,  the  value  of  the  labor  put  upon  it  by  the  trespasser  must 
lie  added  to  the  value  in  the  tree,  with  interest  tliereon  in  either  case. 
hi 

7.  Trespass  by  Mistake. — The  defendant  claimed  to  have  taken  up  a  home- 

stead on  the  north-west  quarter  of  section  22  of  township  19,  an'd  while 
intending  to  cut  saw-logs  thereon  with  intent  to  dispose  of  the  same,  did 
by  mistake  cut  said  logs  on  the  north-east  quarter  of  said  section:  Held, 
that  if  the  defendant  had  cut  the  logs  on  the  north-west  quarter  as  he 
intended,  it  would  have  been  a  wilful  tresiMiss,  and  therefore  his  mistake 
was  immaterial,  and  he  was  liable  to  the  United  States  for  the  value  of 
said  logs  as  a  wilful  trespasser.     Id. 

See  Fraud;  Nuisance. 

rUBLIC  USE. 
1.  Taking  Private  Property — Sklection  of  and  Necessity  for  Action 
TO  Ascertain  Value  of — Compensation  for. — An  act  of  congress  (29 
Stat.  188)  directed  to  the  secretary  of  war  to  select  such  lands  at  the 
cascades  of  the  Columbia  river,  in  Oregon,  as  he  might  deem  necessaiy 
and  proper  for  the  construction  and  operation  of  a  canal  and  locks 
around  the  same,  and  authorized  him  to  take  possession  of  said  lands 
after  he  had  purchased  the  same;  and  in  case  he  could  not  make  such 
purchase  at  a  reasonable  price,  then  to  take  such  possession,  as  soon  as 
the  value  of  the  property  was  ascertained  by  a  legal  proceeding,  in  tlje 
mo<le  provided  by  the  laws  of  Oregon  for  the  condemnation  of  lauds  t« 
public  uses  therein,  in  which  tlie  department  of  justice  should  represent 
the  United  States,  and  the  value  so  ascertained  was  secured  or  paid  to 
the  owner:  I/M — 1.  That  the  United  States  could  exercise  the  right  of 
eminent  domain  within  the  state  whenever  necessary  to  the  exercise  of 
any  of  the  powers  conferred  upon  it  by  the  constitution,  upon  making 
just  compensation  to  the  owner,  which,  under  the  act  authorizing  the 
taking  in  this  ca^c,  must  be  secured  or  paid  before  the  proj^rty  can  be 
condenmed  or  occupied  without  the;  consent  of  the  owner,  2.  The  legis- 
lature is  the  judge  of  the  necessity  of  taking  private  property  for  public 
use,  and  congress  in  authorizing  the  secretary  of  war  to  select  the  neces- 
sary lands  for  the  canal  and  locks  made  him  the  judge  of  the  necessity 
of  such  selection — at  least  in  the  first  instance;  but  qucere,  may  not  the 
owner  in  an  action  to  condemn  the  same  allege  and  prove  as  a  defense 
thereto,  in  whole  or  iu  part,  that  such  selection  or  some  portion  of  it  is 
wholly  unnecessary  to  the  construction  or  operation  of  such  canal  or 
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locks?  3.  If  the  secretary  is  unable  to  purchase  the  lands  selected  at  a 
reasonable  price,  the  United  States  may  maintain  the  action  provided  for 
in  title  3  of  the  Oregon  corporation  act  (Or.  Laws,  533),  to  ascertain 
the  value  of  said  lands  and  to  procure  a  condemnation  of  the  same  to  the 
use  in  question;  and  this  court,  under  section  629,  subdivision  3,  of  the 
revised  statutes,  has  jurisdiction  of  the  same.  4.  The  selection  of  lands 
by  the  secretary  and  the  bringing  of  this  action  by  the  United  States,  to 
ascertain  their  value,  do  not  alone  constitute  a  taking  of  private  pr(»p- 
erty  for  public  use,  and  therefore  such  selection  may  be  made  and  action 
prosecuted  until  said  value  is  so  ascertained,  although  congress  has  as 
yet  made  no  provision  for  paying  the  same;  but  judgment  of  condemna- 
tion can  not  be  given  until  the  compensation  is  paid  to  the  owner  or  into 
court  for  him.  5.  After  the  value  of  the  selected  lands  has  been  ascer- 
tained the  United  States  may  decline  to  complete  the  purchase;  and  in 
case  of  unreasonable  delay  in  paying  the  ascertained  value,  the  defend- 
ant may  have  judgment  dismissing  the  action  for  want  of  prosecution. 

Condition  Trecedent  to  Action — Offer  of  Reasonable  Price. — The 
conditions  precedent  to  the  right  to  maintain  this  action  in  the  state 
court  do  not  apply  here;  but  it  is  a  condition  precedent  to  the  right  of 
the  United  States  to  maintain  this  action  in  this  court,  that  the  defend- 
ant refused  a  reasonable  price  for  the  property  sought  to  be  condemned; 
but  any  offer  which  the  secretary,  in  the  exercise  of  his  judgment,  as  to 
the  value  of  the  property,  may  have  made,  is  to  be  considered  *'a  reason- 
able one  for  the  purpose  of  this  action."  United  iStaieis  v.  0,  B.  <fc  N. 
Co..  61. 

RAILROAD  COMPANIES. 

Act  Incorporating  the  Northern  Pacific— Construction  of. — The 
act  of  July  2,  1864  (13  Stat.  365),  incorporating  the  Northern  Pacific 
Railway  Company,  and  the  acts  amendatory  thereof,  are  a  grant  by  the 
public  to  a  private  corporation,  and  must  therefore  be  construed  most 
strictly  against  the  latter,  so  that  no  authority,  right,  or  pi-ivilege  can  ])e 
held  to  pass  thereby  unless  the  same  is  therein  plainly  expressed  or 
clearly  implied.     JIvghes  v.  N,  P.  R.  Co.,  313. 

Northern  Pacific  Authorized  to  Bridoe  a  Navkjable  WatAr  on 
the  Line  of  its  Road. — The  Northern  Pacific  Railway  Company  was 
authorized  by  said  acts  **to  lay  out,  locate,  construct,  furnish,  maintain, 
and  enjoy  a  continuous  railway"  from  Ljike  Superior  to  Portland,  Oregon, 
•'  with  all  the  powers,  privileges,  and  immunities  necessary  to  carry  into 
effect  the  purpose"  of  said  acts;  the  same  *'  tobe  constructed  in  a  substan- 
tial and  workmanlike  manner,  with  all  the  necessary  draws,     *     ♦     * 

,  bridges,  etc.,  •  *  •  equal  in  all  respects  to  railways  of  the  first 
class;"  and  it  is  necessary  to  cross  the  Wallamet  river  with  such  road  in 
order  to  reach  Portland  from  the  eastward:  Held,  that  the  right  of  the 
Northern  Pacific  Railway  Company  to  build  and  maintain  a  drawbridge 
across  said  river  or  other  navigable  water  on  the  line  of  its  road  to  Port- 
land, without  causing  any  unnecessary  injury  or  obstruction  to  the  use- 
fulness thereof,  is  clearly  implied  in  said  acts;  but  that  congress  not  having 
prescribed  the  exact  location  or  particular  character  of  said  bridge,  the 
right  of  the  corporation  to  construct  it  is  subject  to  the  judgment  of  the 
proper  court,  as  to  whether  it  is  being  constructed  without  unnecessary 
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injury  to  the  navigability  of  aiich  water,  upon  the  complaint  of  any  one 
specially  injured  thereby  or  likely  to  l)e.     Id, 

3.  FoBFEiTURK  OF  CORPORATE  RiGHTS, — The  legislature  may  provide  that  a 

corporation  shall  cease  to  exist  or  forfeit  a  particular  right  or  privilege 
unless  it  does  certain  things  within  a  given  time,  and  in  case  of  such 
failure  the  prescribed  consequence  Mill  follow  of  course  Mithout  the  in- 
tervention of  a  court  or  any  proceeding  to  declare  or  establish  the  same; 
but  the  provisions  in  the  acts  aforesaid,  to  the  effect  that  the  grants 
thereby  made  to  the  Northern  Pacific  Kailway  Comimny  are  made  upon 
the  condition  that  the  road  will  be  completed  within  a  certain  time  have 
no  such  effect,  but  are  simply  conditions  subsequent  without  any  special 
consequence  prescribed  for  a  breach  of  them,  and  therefore  no  one  can 
complain  of  any  such  breach  or  take  advantage  of  it,  excex>t  the  govern- 
ment of  the  United  States,  and  it  only,  as  declared  in  the  act,  for  the 
jmrpose  of  securing  **a  speedy  completion  of  the  said  road."    Id. 

4.  In  What  CorRTs  the  Northern  Pacific  may  Sue  or  be  SrEi) — Cm- 

ZENSHTP  OF.— -Semblf,  tiiat  the  Northern  Pacific  Railway  Comiiany,  \yeing 
created  by  an  act  of  congress,  may  sue  or  be  sued  in  tlie  proper  circuit 
court  of  the  United  States  in  all  cases;  and,  Qucere,  of  what  state,  if  any, 
is  it  a  citizen,  for  the  purpose  of  jurisdiction  in  such  courts?    Id. 

5.  DcTY  OF  Railway  Company  to   Express  Companies  Doing   Business 

ON  ITS  Road — MrsT  Furnish  Equal  Facilities  to  All. — The  defend- 
ant was  enjoined  by  this  court  to  continue  to  furnish  the  plaintiff  such 
express  facilities  on  its  road  as  it  had  been  furnishing  under  an  agree- 
ment between  the  parties,  one  provision  of  which  is  to  the  effect  that 
the  defendant  will  carry  for  the  plaintiff  not  exceeding  eight  thousand 
pounds  of  ** freight  and  express  matter"  over  its  road  daily  on  a  fast 
train  for  the  sum  of  one  thousand  dollars  per  month,  but  the  plaintiff 
must  not  deliver  any  such  **  freight "  or  *'  matter  "  at  less  than  a  stipu- 
lated price  per  pound.  Thereafter  the  defendant  commenced  to  furnish 
express  facilities  to  the  Northern  Pacific  Express  Company,  upon  the 
same  terms  and  conditions  as  it  alleges  that  it  furnished  them  to  the 
plaintiff,  but  allowed  said  Northern  Pacific  express  to  deliver  freight  at 
a  lower  rate  than  the  plaintiff  was  permitted  to  do,  and  thereu})on  the 
latter  conmienced  to  deliver  freight  for  the  same  rates  as  said  Northern 
Pacific,  whereupon  the  defendant,  conceiving  itself  aggrieveti  thei-eby, 
moved  the  court  to  modify  the  injunction  so  as  to  prevent  the  plaintiff 
from  carrying  any  frieght  or  express  matter  at  the  reduced  rates*  or  to 
permit  the  defendant  to  increase  the  compensation  to  be  paid  it  by  the 
plaintiff  so  as  to  prevent  the  same.  Held — 1.  That  the  defendant  has 
no  right  to  discriminate  l)etween  the  express  companies,  but  must  fur- 
nish equal  facilities  to  both;  2.  That  although  the  plaintiff  is  in  effect 
required  by  the  decree  to  deliver  this  eight  thousand  pounds  of  matter, 
or  any  portion  of  it,  at  not  less  than  the  prescribed  rate,  still  if  the  de- 
fendant i>erniits  the  Northern  Pacific  to  deliver  any  portion  of  the  like 
eight  thousand  pounds  carried  for  it  at  less  than  such  rates,  this  is  neces- 
sarily a  permission  to  the  plaintiff  to  do  the  same;  3.  Semble,  that  it  is 
the  duty  of  the  defendant  to  use  reasonable  diligence  to  ascertain  if 
either  company  is  violating  the  condition  upon  which  the  facilities  were 
granted  to  it,  to  the  prejudice  of  the  other,  and  if  so,  to  exclude  it  from 
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the  same;  and  certainly,  where  the  failure  to  keep  such  condition  is 
brought  to  its  knowledge  by  the  injured  company  or  otherwise,  unless  it 
does  interfere  effectively,  it  will  be  presumed,  in  favor  of  the  latter,  to 
have  waived  such  condition  as  to  both.  W.  F,  <£•  Co,  v.  N,  P.  /?.  Co. , 
427. 

6.  Express  Facilities.— Ferriage  on  the  railway  ferry  of  the  defendant,  if 

not  absolutely  an  express  facility,  to  which  the  plaintiff  is  entitled, 
becomes  so  when  furnished  to  the  Northern  Pacific  by  the  defendant. 
Id, 

7.  Obstrccttng  the  Passage  of  the  Mail. — The  defendant  and  others, 

discharged  railway  laborers  to  the  number  of  one  hundred  and  fifty,  as- 
sembled at  Pendleton,  Oregon,  and  by  threats  of  violence  prevented  the 
daily  train  of  the  Oregon  Railway  and  Navigation  Company,  including 
the  mail-car  with  the  United  States  mail  therein,  from  proceeding  to 
Portland,  because  the  conductor  would  not  permit  them  to  ride  thereon 
to  Portland  free  of  charge,  on  the  ground  that  they  had  no  money,  an<l 
the  company  having  '^passed  them  up  "  ought  to  "  pass  them  down;"  and 
and  for  the  same  reason  and  by  the  same  means  prevented  the  conductor 
from  detachiug  said  mail-car  from  said  train  and  sending  it  to  Portland 
with  the  United  States  mail  therein.  He.Ul,  that  whether  the  company 
was  under  any  legal  obligation  to  carry  the  defendant  to  Portland  free 
of  charge  or  not,  he  had  no  right  to  prevent  the  conductor  from  seudiug 
the  mail-car  on  to  Portland  as  he  did;  and  that  the  conduct  of  the  de- 
fendant and  his  associates  being  unlawful,  and  necessarily  causing  the 
passage  of  the  mail  to  he  obstructed,  the  law  imputes  to  him  an  inten- 
ti<m,  wliatever  the  primary  purpose  of  his  conduct  was,  to  cause  such 
obstruction,  and  therefore  he  is  guilty  of  obstructing  and  retarding  the 
paE>aage  of  the  mail,  contrary  to  section  3995  of  the  revised  statutes. 
U,  S,  V.  Kane,  614. 

8.  Pas.sen(;er  on  Train. — A  person  who  is  entitled  to  travel  on  a  railway 

car  may  go  upon  the  same  peacefully,  and  remain  therein  until  he  arrives 
at  his  destination;  and  if  the  conductor  undertakes  to  put  him  off,  on 
the  ground  that  he  is  not  entiled  to  travel  thereon,  he  may  resist  force 
-with  force;  but  if  the  conductor  stops  the  train  on  his  account,  and  un- 
dertakes to  detach  the  mail-car  therefrom  and  send  it  on  with  the  mail, 
he  has  no  right  to  prevent  him  from  so  doing;  and  if  he  does,  his  act  is 
unlawful.     Id, 

See  Common  Carriers;  Express  Companies. 

REMOVAL  OF  CAUSES. 

1.  Residexce — Citizenship.— The  averment  that  a  party  is  a  resident  of  a 

state  is  not  an  averment  of  citizenship,  and  is  insufficient.  Kelley  v. 
Houghton,  19. 

2.  Clacse  2  OF  Section  639,  Revised  Statutes,  was  repealed  by  the  act 

of  1875,  and  a  case  removed  under  that  provision  must  be  remanded.    Id. 

3.  Time  of  Removal. — Where,  by  the  rules  of  court,  a  trial  calendar  of  all 

causes  at  issue  is  made  up  every  month,  the  trials  commencing  on  the 
first  Monday  of  each  month,  there  being  no  technical  terms  of  court, 
under  the  constitution  and  laws  of  California,  whether  each  month  is  not 
a  term  within  the  meaning  of  the  act  of  1875,  qucert.    Id, 
46 
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4.  Pktitition  for  Removal. — When  it  appears  upon  a  petition  for  re- 

moval of  a  cause,  that  the  same  is  removable  upon  the  application  of  the 
petitioners  under  the  second  clause  of  section  2  of  the  act  of  1875|  it  will 
not  limit  or  restrain  the  effect  or  operation  of  such  petition,  if  the  peti- 
tioners only  ask  the  court  therein  to  proceed  no  further  **  as  to  them."  /e/. 

5.  Pkocekding    to    Appropriate    Propbrty. — A  judicial   proceeding   to 

appropriate  private  property  to  the  use  of  a  railway  corporation  is  subject 
to  the  usual  incidents  of  a  civil  action  or  suit,  including  the  liability  to 
removal  into  the  circuit  court.     N,  P,  T,  Co.  v.  Loicenbergy  348. 

6.  Separable  Controversy. — In  an  action  against  two  or  more  persons  to 

appropriate  property  held  by  them  as  tenants  in  common,  to  the  use  of  a 
railway  corporation,  there  is  a  separable  controversy  between  such  corpo- 
ration and  each  of  said  tenants,  which  can  be  fully  determined  as  between 
them,  and  if  either  of  such  tenants  is  a  citizen  of  a  different  state  from  such 
corporation  he  may  remove  the  whole  case  into  the  circuit  court  under 
the  second  clause  of  section  2  of  the  act  of  1875.     Id, 

7.  iRREGULARiTiEJi  IN  REMOVAL. — Although  there  are  irregularities  in  the 

removal  of  a  cause,  still,  if  it  appears  from  the  record  that  it  involves  a 
controversy  cognizable  by  the  circuit  court,  a  motion  to  remand  to  the 
state  court  will  not  be  allowed.     Id, 

8.  Amendment — Qujere. — Can  the  petition  for  removal  be  amended  in  the 

circuit  court  ?    Id, 

9.  Record,   What  Constitutes,  under  the  Act  of   1875.— The  term 

**  record,"  as  used  in  sections  3  and  7  of  the  act  of  1875  (18  Stat.  470), 
held  to  include  the  testimony  taken  and  on  file  in  a  cause  at  the  time  of 
filing  a  petition  and  bond  for  its  removal  from  a  state  court.  Miller  v. 
Tohin,  401. 

10.  Jurisdiction  of  State  Court,  when  It  Ceases. — Upon  the  filing  of  a 
petition  and  bond,  in  due  form  and  effect,  for  the  removal  of  a  cause 
from  a  state  court,  whether  in  vacation  or  term-time,  in  a  case  removable 
under  the  act  of  1875,  the  jurisdiction  of  the  state  court  ceases  at  once, 
and  depositions  taken  thereafter  before  a  referee  theretofore  appointed 
to  take  the  testimony  in  the  case  are  no  part  of  the  record  or  proceed- 
ings therein.     Id, 

11.  Right  of  Removal  by  Defendant  not  IjOST  by  Insuffictent  De- 
nials IN  Answer. — When  it  appears  from  the  case  made  by  the  com- 
plaint that  it  arises  under  an  act  of  congress,  the  right  of  removal  by 
the  defendant  is  not  lost  by  reason  of  insufficient  denials  in  the  answer. 
Id, 

12.  Time  for  Filing  Petition  for  Removal. — A  hearing  on  a  demurrer 
to  a  complaint,  and  an  order  overruling  the  same  and  allowing  the  de- 

.  fendant  to  answer  to  the  merits  of  the  case,  is  not  a  "trial"  within  the 
meaning  of  that  term  as  used  in  section  3  of  the  act  of  1875,  mtipra; 
but  such  '* trial,"  whether  it  be  an  issue  of  fact  or  law,  is  one  upon  which 
a  final  disposition  of  the  case  is  made.     Id, 

13.  *'  TkiAL"  AND  *'  Hearing." — "  Trial "  is  a  common-law  term,  to  denote 
that  step  in  the  case  by  which  the  facts  are  ascertained,  and  is  always 
final  unless  the  matter  is  set  aside  for  cause;  "hearing"  is  an  equity 
term,  and  may  denote  the  argument  and  consideration  of  a  case  at  more 
than  one  stage  of  its  progress,  but  when  it  results  in  an  absolute  dis- 
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position  of  the  case  it  is  called  "final;"  but  the  term  "trial,"  as  used 
in  the  act  of  1875,  stipra,  comprehends  that  step  or  proceeding  in  a 
cause  at  law  or  in  equity  which  results  in  a  final  judgment  or  decree, 
whether  the  "trial"  be  of  an  issue  or  question  of  law  or  fact.     Id, 

RES  GEST.^. 

1,  JiES  (tEST^. — In  a  proceeding  by  the  goveniment  in  rem  to  condemn 

opium  as  having  been  smuggled  iuto  the  United  States,  the  declarations 
of  the  steerage  steward  of  the  ship  on  which  the  opium  is  charged  to 
hatve  been  smuggled,  he  being  a  brother  of  the  claimant,  and,  apparently, 
watching  the  proceedings  at  the  time  of  seizure,  made  to  the  oflScers 
who  seized  the  opium  at  midnight,  an  hour  after  the  seizure,  but  while 
the  opium  was  still  in  their  possession  on  the  wharf  near  the  place  of 
seizure  awaiting  means  of  transportation,  are  admissible  in  evidence  in 
favor  of  the  government,  as  a  part  of  the  res  gestce,  although  not  made 
in  the  presence,  or  by  the  authority,  or  with  the  knowledge  of  the  claim- 
ant.    3,8S0  Boxes  of  Opium  v.  Uiiited  States,  259. 

2.  Letter  of  Third  Party,  when  Admissible. — In  such  proceeding,  a 

letter  of  a  third  party,  whom  other  evidence  tends  to  connect  with  the 
transaction,  written  to  other  parties  in  China  more  than  two  months  after 
the  seizure,  supposed  to  refer  to  the  transaction,  which  letter  was  left  by 
the  writer  for  the  inspection  of  the  claimant,  and  to  which  the  claimant 
appended  a  postscript,  also,  supposed  to  refer  to  the  transaction;  also, 
another  letter  written  by  a  Chinaman,  to  whom  the  said  letter  and  post- 
script were  given,  open  to  inspection,  to  seal  up  and  mail,  which  letter, 
written  by  the  Chinaman  to  his  correspondent  in  China,  is  supposed  to 
refer  to  the  same  transaction,  and  to  some  passages  of  the  former  letter, 
and  which  lett-ers  were  sealed  up  in  the  same  envelope,  addressed  to  a 
party  in  China,  and  sent  to  the  post-office,  by  him  to  be  mailed,  are  ad- 
missible in  favor  of  the  government  under  the  circumstances  set  out  in 
the  opinion.     Id, 

RES  JUDICATA. 

1,  Res  Judicata. — The  decree  of  a  competent  court  in  a  sxiit  to  enforce  the 
right  of  a  grantee  against  the  grantors,  in  an  instrument  admitted  by 
both  the  plaintiff  and  defendants  to  have  been  intended  to  operate  as  a 
mortgage,  determines  the  rights  of  the  parties  thereto  afid  thereunder, 
so  that  either  they  or  their  privies,  as  against  each  other,  are  estopped 
to  say  or  allege  aught  to  the  contrary.     Tifton  v.  Barrell,  84. 

SALVAGE. 
See  Admiralty. 

SAN  FRANCISCO. 

1.  Falsa  Demonhtratio. — Where  the  description  in  a  deed  appears  to  be 

true  in  part  and  false  in  part,  and  it  can  be  ascertained  from  references 
in  the  deed  to  other  contemporary  documents  and  extrinsic  attending 
facts  which  part  is  false,  so  much  of  the  description  as  is  false  must  be 
rejected.     Hamm  v.  San  Francisco,  31. 

2,  Construction  by  Acts  of  Parties.— Where  the  parties  to  a  deed,  by 

their  subsequent  acts,  have  given  a  practical  construction  to  a  deed, 
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h&vin;;;  in  Bome  particulars  a  false  or  indefiDite  description,  such  prac- 
tical construction  by  the  parties  themselves  will  be  considered  by  the 
court  in  construing  the  doubtful  clause.  Id. 
3.  Case  in  Judgment. — A  conveyance  described  the  land  conveyed  by  refer- 
ence to  a  deed,  bearing  a  particular  date,  recorded  on  a  particular  page 
of  a  public  record.  Upon  reference  to  the  page  of  the  record,  a  dee<l 
between  the  parties  was  found,  but  bearing  a  different  date  from  the  one 
described.  So  that  either  the  date  or  the  page  of  the  record  was  false. 
On  the  preceding  page,  facing  the  page  mentioned  in  the  description, 
was  found  the  record  of  a  deed  between  the  same  parties  for  the  proper 
amount  of  land,  bearing  the  proper  date,  and  in  all  other  particulars 
correct;  and  by  reference  to  the  deed  bearing  the  proper  date,  and  to 
other  transactions  surrounding  the  one  in  question,  referred  to  in  the 
deed  to  be  construed,  it  appeared  that  the  false  particular  in  the  deed 
M  as  the  number  of  the  jtnge  of  the  record  referred  to:  Held,  that  the 
page  mentioned  in  the  description  should  bo  rejected  as  false;  and  the 
premises  conveyed  ascertained  from  the  remaining  portions  of  the  de- 
scription.    Id. 

SMUGGLING. 
See  Bi'RDEN  OF  Proof;  Res  Gi-'STJi. 

STATUTE  OF  LIMITATIONS. 
See  Limitations,  Statute  of;  Nuisance. 

STATUTES  CONSTRUED. 

Revised  Stat.,  sec.  639,  clause  2 19 

Revised  Stat.,  sec.  5478 20 

Revised  Stat.,  sec.  3129 • ". 79 

Revised  Stat.,  sees.  1014,  1030,  5398,  5478 , 90 

Revised  Stat.,  sees.  2124,  2184 155 

1 1  Stat.  80,  sec.  2 155 

4  Stat.  729 155 

Revised  Stat.,  sec.  909 260 

13  Stat.  365,  N.  P.  R.  Co 312 

Stat.  1882.     Chinese  Restriction  Act 343,  346 

Revised  Stat.',-8ecs.  4956,  4959 395 

Act  of  1875,  18  Stat.  470,  sees.  3,  7.     Removal  of  Cause 401 

Revised  Stat.,  sees.  914,  4920.     Patents 435 

TAXES  AND  TAXATION. 

1.  Franchise  Tax. — The  discrimination  in  taxation,  made  against  "rail- 

road and  other  qunm  public  corporations,"  cannot  be  sustained  on  the 
principle  of  a  franchise  tax.  Article  XIII.  of  the  State  Constitution,  in 
express  terms,  declares  a  franchise  to  be  property,  and  provides  that  it 
shall  be  taxed,  like  all  other  property,  **in  proportion  to  its  value." 
Santa  Clara  B.  Tax  Ca-ne,  165. 

2.  A(;ency  of  the  General  Government— Exemption   from  Taxation. 

The  property  and  franchises  of  the  Southern  Pacific  Railroad  Company 
and  of  the  Central  Pacific  Railroad  Company,  corporations  created  under 
the  laws  of  California,  though  the  companies  are  employed  by  the  Gen- 
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eral  Government  for  postal  and  military  pui-poses,  and  were  aided  by 
land  grants  and  loans  in  the  construction  of  their  roads,  are  not  exempt 
from  State  taxation  in  the  absence  of  Congressional  legislation  declaring 
such  exemption.  It  is  competent  for  congress  to  exempt  any  agencies  it 
may  employ  for  services  to  the  General  Government  from  such  taxation 
as  will,  in  its  judgment,  impede  or  prevent  their  performance.     Id, 

The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that 
no  State  shall  deny  to  any  person  within  its  jurisdiction  the  **  equal  pro- 
tection of  the  laws,"  imposes  a  limitation  npon  the  exercise  of  all  the 
powers  of  the  State  which  can  touch  the  individual  or  his  property,  in- 
cluding that  of  taxation.     Id. 

The  "Equal  Protection  of  the  Laws"  to  any  one  implies  not  only 
that  the  means  for  the  security  of  his  private  rights  shall  be  available  to 
him  on  the  same  terms  with  others,  but  also  that  he  shall  be  exempt 
from  any  greater  burdens  or  charges  than  such  as  are  equally  imposed 
upon  all  others  imder  like  circumstances.  This  equal  protection  forbids 
unequal  exactions  of  any  kind,  and  among  them  that  of  unequal  taxation. 
Id. 

Uniformity  in  Taxation  requires  uniformity  in  the  mode  of  assessment, 
as  well  as  in  the  rate  of  percentage  charged.     /(/. 
See  Constitutional  Law. 

TENANTS  IN  COMMON. 

Case  in  Judgment. — G.  and  C.  were  tenants  in  common  of  a  tract  'of 
land  which  was  surveyed  and  platted  as  Carter's  addition  to  Portland, 
and  then  partitioned  between  tenants  in  common  by  mutual  convey- 
ances, the  one  to  C.  containing  a  small  park  for  the  purpose  of  equaliz- 
ing the  partition,  described  therein  as  block  67i  and  afterwards  changed 
said  survey  so  as  to  materially  diminish  said  park;  and  at  the  same  time 
G.  surveyed  a  tract  of  land  adjoining  the  tract  held  in  common  into  lots 
and  blocks,  and  together  with  his  co-tenants  platted  the  two  tracts  as 
one  Carter's  addition,  and  duly  acknowledged  and  recorded  the  same, 
with  a  block  numbered  67  in  the  G.  tract,  and  the  small  park  aforesaid 
not  numbered:  held,  that  the  conveyance  to  C.  of  the  park  as  block  67 
did  not  affect  the  block  67  afterwards  laid  off  in  the  G.  tract,  and  that 
the  assignee  in  bankruptcy  of  C.  had  no  right,  interest,  or  equit}'  therein, 
and  should  be  enjoined  at  the  suit  of  G.'s  grantee  from  selling  the  same 
as  the  property  of  C. ,  and  thereby  casting  a  clo^d  on  such  grantee's  title 
thereto.      W.  P.  U.  A.  v.  Lownsdale,  106. 

Purchase  of  Adverse  Title  by  Co-tenant. — In  the  case  of  a  co-ten- 
ancy arising  by  descent,  devise,  or  one  conveyance,  the  purchase  of  an 
adverse  title  by  one  of  the  co-tenants  will  generally  inure  to  the  benefit 
of  the  other  tenants;  but  in  the  case  of  a  mere  tenancy  in  common,  this 
depends  npon  the  circumstances  of  the  case,  as  that  the  co-tenant  used 
the  co-tenancy  or  the  title,  right,  or  claim  under  which  it  exists  or  is 
claimed  to  exist  to  acquire  such  adverse  title.     Myers  v.  Heed,  132. 

Idem — By  Tenant  for'  Life. — A  purchase  by  a  tenant  for  life  of  an  ad- 
verse title  will  inure  to  the  benefit  of  the  remainderman.     Id. 

TIMBER. 
See  Public  Lands. 
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TREATIES. 

1.  Treaties   and   Laws — Conflicting   Pbovisions. — An  act  of  congress 

upon  a  subject  within  its  legislative  power  is  as  binding  upon  the  courts 
as  a  treaty  on  the  same  subject.  Both  are  binding,  except  as  the  latter 
one  conflicts  or  interferes  with  the  former.  Whether  a  treaty  has  been 
violated  by  our  legislation,  so  as  to  be  the  proper  occasion  of  complaint 
by  a  foreign  government,  is  not  a  judicial  question.  To  the  courts,  it  is 
simply  the  case  of  conflicting  laws,  the  last  modifying  or  superseding  the 
earlier.     Ah  Lung,  306. 

2.  Chinese  Immigration — British  Subjects. — A  Chinese  laborer,  bom  on 

the  island  of  Hong-Kong  after  its  cession  to  Great  Britain,  is  within  the 
provisions  of  the  act  of  congress  of  May  6,  1882,  restricting  the  immi- 
gration of  Chinese  laborers  to  the  United  States.  The  purpose  of  the 
act  was  to  exclude  laborers  coming  from  China,  subject  to  the  stipula- 
tions of  the  treaty  of  1880  with  that  country,  and  also  to  exclude  labor- 
ers of  the  Chinese  race  coming  from  any  other  part  of  the  world.  Id. 
See  Chinese. 

VIGILANCE  COMMITTEES. 
See  Measure  of  Damages. 
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